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FEBBFABY TERM, 1824. 

1. No certiorari for diminution of the record shall be hereafter awarded, 
in any cause, unless a motion therefor shall be made in writing, and the 
facts on which the same is founded shall, if not admitted by the other party, 
be verified by affidavit. And all motions for such certiorari shall be made 
at the first term of the entry of the cause ; otherwise, the same shall not be 
granted, unless upon special cause shown to the court, accounting satisfac- 
torily for the delay. 

2. In all cases of equity and admiralty jurisdiction, heard in this court, 
no objection shall hereafter be allowed to be taken to the admissibility of 
any deposition, deed, grant, or other exhibit found in the record, as evi- 
dence, unless objection was taken thereto in the court below, and entered of 
record ; but the same shall otherwise de deemed to have been admitted by 
consent. 

3. On Saturday of each week, during the sitting of the court, motions, 
in cases not required, by the rules of court, to be put upon the docket, shall 
be entitled to preference, if such motions shall be made before the court 
shall have entered upon the hearing of a cause upon the docket. 



CASES DETERMINED 



nr THB 



SUPREME COURT OF THE UNITED STATES. 



FEBRUARY TERM, 1824. 



OiBBOKS, appellant, v. Ogdek, respondent. 
Constitutional law. — Regulation of commerce. 

The acts of the legislature of the state of New York, granting to Robert R. Livingston and Robert 
Fulton, the exclusive navigation of all the waters within the jurisdiction of that state, with 
boats moved by fire or steam, for a term of years, are repugnant to that clause to the constitu- 
tion of the United States, which authorizes congress to regulate commerce, so far as the said 
acts prohibits vessels, licensed, according to the laws of the United States, for carrying on the 
coasting trade, from navigating the said waters by means of fire or steam. ^ 

Gibbons v. Ogden, 17 Johns. 488, a. o. 4 Johns. Ch. 160, reversed. 

Appbax from the Court for the Trial of Impeachments and Correction of 
Errors of the State of New York. 

Aaron Ogden filed his ball in the court of chancery of that state, against 
Thomas Gibbons, setting forth the several acts of the legislature thereof. 



' North River Steamboat Co. v. Livingston, 
8 Cow. 713; overruling Livingston v. Van 
Ingen, 9 Johns. 607. And see Reading Railroad 
Go. V. Pennsylvania, 10 Wall. 232, where it 
was held, that a tax upon freight, imposed by a 
state law, was unconstitutional, as an interfer- 
ence with the freedom of inter-state commerce. 
Commerce, strictly considered, consists in inter- 
course and travel, including in these terms, nav- 
igation and the transportation and transit of 
persons and property, as well as the purchase, 
sale and exchange of commodities ; to regulite 
it, as thus defined, tiieie must be only one sys- 
tem of rules, applicable alike to the whole 
country, which congress alone can prescribe. 
But state legislation is not forbidden touching 

9 Whkat. — 1 



matters either local in their nature, or operative 
or intended to be mere aids to commerce, for 
which special regulations can more effectually 
provide, such as harbor-pilotage, beacons, 
buoys, and the improvement of harbors, bays 
and navigable rivers, within a state, if their free 
navigation under the laws of the United States 
be not thereby Impaired ; congress, by its non- 
action in such matters virtually declares that, 
for the time being, and until it deems fit to act, 
they may be controlled by state authority. 
Mobile County ". Kimball, 102 U. S. 691. See 
also, Minot v. Philadelphia, Wilmington and 
Baltimore Railroad Co., 2 Abb. U. Sl 828; 
Crandall v. Nevada, 6 Wall. 85. 
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Gibbons y. Ogden. 

enacted for the purpose of securing to Robert R. Livingston and Robert 
^ ^ Fulton, the ^exclusive navigation of all the waters within the jurisdic- 

-1 tion of that state, with boats moved by fire or steam, for a term of 
years which has not yet expired ; and authorizing the chancellor to award 
an injunction, restraining any person whatever from navigating those waters 
with boats of that description. 

The bill stated an assignment from Livingston and Fulton to one John 
P,. Livingston, and from him to the complainant, Ogden, of the right to 
navigate the waters between Elizabethtown and other places in New Jersey, 
and the city of New York ; and that Gibbons, the defendant below, was in 
possession of two steam-boats, called the Stoudinger and the Bellona, which 
were actually employed in running between New York and Elizabethtown, 
in violation of the exclusive privilege conferred on the complainant, and 
praying an injunction to restrain the said Gibbons from using the said boats, 
or any other propelled by fire or steam, in navigating the waters within the 
territory of New York. 

The injunction having been awarded, the answer of Gibbons was filed, 
in which he stated, that the boats employed by him were duly enrolled and 
licensed, to be employed in carrying on the coasting trade, under the act of 
congress, passed the 18th of February 1793, c. 8, entitled, '^an act for enrol- 
ling and licensing ships and vessels to be employed in the coasting trade and 
fisheries, and for regulating the same." And the defendant insisted on his 
right, in virtue of such licenses, to navigate the waters between Elizabeth- 
town and the city of New York, the said acts of the legislature of the 
^g 1 *state of New York to the contrary notwithstanding. 

-' At the hearing, the chancellor perpetuated the injunction, being 

of the opinion, that the said acts were not repugnant to the constitution and 
laws of the United States, and were valid. This decree was affirmed in 
the court for the trial of impeachments and correction of errors, which is the 
highest court of law and equity in the state, before which the cause could 
be carried, and it was, thereupon, brought to this court by appeal. 

February 4th, 5th and 6th. Webster, for the appellant, admitted, that 
there was a very respectable weight of authority in favor of the decision, 
which was sought to be reversed. The laws in question, he knew, had been 
deliberately re-enacted by the legislature of New York ; and they had also 
received the sanction, at different times, of all her judicial tribunals, than 
which there were few, if any, in the country, more justly entitled to respect 
and deference. The disposition of the court would be, undoubtedly, to sup- 
port, if it could, laws so passed and so sanctioned. He admitted, therefore, 
that it was justly expected of him that he should make out a clear case ; 
and unless he did so, he did not hope for a reversal. It should be remem- 
bered, however, that the whole of this branch of power, as exercised by this 
court, was a power of revision. The question must be decided by the state 
courts, and decided in a particular manner, before it could be brought here 
at all. Such decisions alone gave the court jurisdiction ; and therefore, 
^. 1 while they are to be respected *as the judgments of learned judges, 

^ they are yet in the condition of all decisions from which the law 
allows an appeal. 

It would not be a waste of time, to advert to the existing state of the 

2 
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facts connected with the subject of this litigation. The use of steam-boats, 
on the coasts, and in the bays and rivers of the country, had become very 
general. The intercourse of its different parts essentially depended upon 
this mode of conveyance and transportation. Rivers and bays, in many 
cases, form the divisions between states ; and thence it was obvious, that if 
the states should make regulations for the navigation of these waters, and 
such regulations should be repugnant and hostile, embarrassment would 
necessarily happen to the g neral intercourse of the community. Such 
events had actually occurred, and had created the existing state of things. 

By the law of New York, no one can navigate the bay of New York, the 
North River, the Sound, the lakes, or any of the waters of the state, by 
steam-vessels, without a license from the grantees of New York, under 
penalty of forfeiture of the vessel. By the law of the neighboring state of 
Connecticut, no one can enter her waters with a steam-vessel having such 
license. By the law of New Jersey, if any citizen of that state shall be 
restrained, under the New York law, from using steam-boats between the 
ancient shores of New Jersey and New York, he shall be entitled to an 
action for damages, in *New Jersey, with treble costs against the .. ^ 
party who thus restrains or impedes him under the law of New York ! *- 
This act of New Jei*sey is called an act of retortion against the illegal and 
oppressive legislation of New York ; and seems to be defended on those 
grounds of public law which justify reprisals between independent states. 

It would hardly be contended, that all these acts were consistent with 
the laws and constitution of the United States. If there were no power in 
the general government, to control this extreme belligerent legislation of the 
states, the powei-s of the government were essentially deficient, in a most 
important and interesting particular. The present controversy respected 
the earliest of these state laws, those of New York. On those, this court 
was now to pronounce ; and if they should be declared to be valid and 
operative, he hoped somebody would point out where the state right stopped, 
and on what grounds the acts of other states were to be held inoperative and 
void. 

It would be necessary to avert more particularly to the laws of New 
York, as they were stated in the record. The first was passed March 19th, 
1787. By this act, a sole and exclusive right was granted to John Fitch, of 
making and using every kind of boat or vessel impelled by steam, in all 
creeks, rivei's, bays and waters within the territory and jurisdiction of New 
York, for fourteen years. On the 27th of March, 1798, an act was passed, 
on the suggestion that Fitch was dead, or had withdrawn from the state, 
without having made *any attempt to use his privilege, repealing the ^ ^ 
grant to him, and conferring similar privileges on Robert R. Living- L 
ston, for the term of twenty yeai-s, on a suggestion, made by him, that he 
was possessor of a mode of applying the steam-engine to propel a boat, on 
new and advantageous principles. On the 5th of April 1803, another act 
was passed, by which it was declared, that the rights and privileges granted 
to R. R. Livingston, by the last act, should be extended to him and Robert 
Fulton, for twenty years, from the passing of this act. Then there is the 
act of April 11th, 1808, purporting to extend the monopoly, in point of time, 
five years for every additional boat, the whole duration, however, not to 
exceed thirty years ; and forbidding any and all persons to navigate the 

a 



6 SUPREME COURT [Feb'y 

Gibbons y. Ogden. 

waters of tbe state, with any steam-boat or vessel, without the license of 
Livingston and Fulton, under penalty of forfeiture of the boat or vessel. 
And lastly, comes the act of April 9th, 1811, for enforcing the provisions of 
the last-mentioned act, and declaring, that the forfeiture of the boat or 
vessel, found navigating against the provisions of the previous acts, shall be 
deemed to accrue on the day on which such boat or vessel should navigate 
the waters of the state ; and that Livingston and Fulton might immediately 
have an action for such boat or vessel, in like manner as if they themselves 
had been dispossessed thereof by force ; and that on bringing any such suit, 
the defendant therein should be prohibited, by injunction, from removing 
the boat or vessel out of the state, or using it within the state. There were 
^ ^ *one or two other acts mentioned in the pleadings, which principally 

J respected the time allowed for complying with the condition of the 
grant, and were not material to the discussion of the case. By these acts, 
then, an exclusive right is given to Livingston and Fulton, to use steam 
navigation on all the waters of New York, for thirty years from 1808. 

It is not necessary to recite the several conveyances and agreements, 
stated in the record, by which Ogden, the plaintiff below, derives title 
under Livingston and Fulton, to the exclusive use of part of these waters. 

The appellant, being owner of a steam-boat, and being found navigating 
the waters between New Jersey and the city of New York, over which 
waters, Ogden, the plaintiff below, claimed an exclusive right, under Living- 
ston and Fulton, this bill was filed against hin^ by Ogden, in October 1818, 
and an injunction granted, restraining him from such use of his boat. This 
injunction was made perpetual, on the final hearing of the cause, in the 
court of chancery ; and the decree of the chancellor has been duly affirmed 
in the court of errors. The right, therefore, which the plaintiff below asserts 
to have and maintain his injunction, depends obviously on the general val- 
idity of the New York laws, and, especially, on their force and operation as 
against the right set up by the defendant. This right he states, in his 
answer, to be, that he is a citizen of New Jersey, and owner of the steam- 
boat in question ; that the boat was a vessel of more than twenty 
•ft 1 *tons burden, duly enrolled and licensed for carrying on the coasting 

■* trade, and intended to be employed by him, in that trade, between 
Elizabethtown, in New Jersey, and the city of New York ; and was actually 
employed in navigating between those places, at the time of, and until notice 
of, the injunction from the court of chancery was served on him. 

On these pleadings the substantial question is raised : are these laws such 
as the legislature of New York had a right to pass? If so, do they, secondly, 
in their operation, interfere with any right enjoyed under the constitution 
and laws of the United States, and are they, therefore, void, as far as such 
interference extends ? 

It may be well to state again their general purport and effect, and the 
purport and effect of the other state laws, which have been enacted by way 
of retaliation. A steam-vessel, of any description, going to New York, is 
forfeited to the representatives of Livingston and Fulton, unless she have 
their license. Going from New York, or elsewhere, to Connecticut, she is 
prohibited from entering tbe waters of that state, if she have such license. 
If the representatives of Livingston and Fulton, in New York, carry into 
effect, by judicial process, the provision of the New York laws, against any 
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citizen of New Jersey, they expose themselves to 'a statute action, in New 
Jersey, for all damages, and treble costs. The New York laws extend to all 
steam vessels : *to steam frigates, steam ferry-boats, and all inter- r^^. 
mediate classes. They extend to public as well as private ships ; and ^ 
to vessels employed in foreign commerce, as well as to those employed in the 
coasting trade. The remedy is as summary as the grant itself is ample ; for 
immediate confiscation, without seizure, trial or judgment, is the penalty of 
infringement. 

In regard to these acts, he should contend, in the first place, that they 
exceeded the power of the legislature ; and, secondly, that if they could be 
considered valid, for any purpose, they were void, still, as against any right 
enjoyed under the laws of the United States, with which they came in colli- 
sion ; and that, in this case, they were found interfering with such rights. 
He should contend, that the power of congress to regulate commerce, was 
complete and entire, and, to a certain extent, necessarily exclusive ; that the 
acts in question were regulations of commerce, in a most important particu- 
lar ; and affecting it in those respects, in which it was under the exclusive 
authority of congress. He stated this first proposition guardedly. He did 
not mean to say, that all regulations which might, in their operation, affect 
commerce, were exclusively in the power of congress ; but that such power 
as had been exercised in this case, did not remain with the states. Nothing 
was more complex than commerce ; and in such an age as this, no words 
embraced a wider field than commercial regulation. Almost all the business 
and intercourse of *life may be connected, incidently, more or less, ri|,,^ 
with commercial regulations. But it was only necessary to apply to *- 
this part of the constitution the well-settled rules of construction. Some 
powers are holden to be exclusive in congress, from the use of enclnsive 
words in the grant ; others, from the prohibitions on the states to exercise 
similar powers ; and others, again, from the nature of the powers themselves. 
It has been by this mode of reasoning, that the court has adjudicated on 
many important questions ; and the same mode is proper here. And as some 
powers have been holden exclusive, and others not so, under the same form 
of expression, from the nature of the different powers respectively ; so, 
where the power, on any one subject, is given in general words, like the 
power to regulate commerce, the true method of construction would be, to 
consider of what parts the grant is composed, and which of those, from the 
nature of the thing, ought to be considered exclusive. The right set up in 
this case, under the laws of New York, is a monopoly. Now, he thought it 
very reasonable to say, that the constitution never intended to leave with the 
states the power of granting monopolies, either of trade or of navigation ; 
and therefore, that as to this, the commercial power was exclusive in 
congress. 

It was in vain to look for a precise and exact definition of the powers of 
congress, on several subjects. The constitution did not undertake the task 
of making such exact definitions. In conferring powers, it proceeded in the 
way of enumeration, *stating the powers conferred, one after an- p,, 
other, in few words ; and where the power was general, or complex 
in its nature, the extent of the grant must necessarily be judged of, and 
limited, by its object, and by the nature of the power. Few things were 
better known, than the immediate caiis.^s which led to the adoption of the 
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present constitution ; and he thought nothing clearer, than that the prevail- 
ing motive was to regulate commerce ; to rescue it from the embarrassing 
and destructive consequences, resulting from the legislation of so many 
different states, and to place it under the protection of a uniform law. The 
great objects were commerce and revenue ; and they were objects indissolu- 
bly connected. By the confederation, divers restrictions had been imposed 
on the states ; but these had not been found sufficient. No state, it was 
true, could send or receive an embassy ; nor make any treaty ; nor entei 
into any compact with another state, or with a foreign power ; nor lay 
duties, interfering with treaties which had been entered into by congress. 
But all these were found to be far short of what the actual condition of the 
country required. The states could still, each for itself, regulate commerce, 
and the consequence was, a perpetual jarring and hostility of commercial 
regulation. 

In the history of the times, it was accordingly found, that the great 
topic, urged on all occasions, as showing the necessity of a new and differ- 
ent government, was the state of trade and commerce. To benefit and im- 
prove these, was a great object in itself ; and it became greater, when it 
•i2l ^^ regarded, *a8 the only means of enabling the country to pay 

^ the public debt, and to do justice to those who had most effectually 
labored for its independence. The leading state papers of the time are full 
of this topic. The New Jersey resolutions (1 Laws U. S. p. 28) complain, 
that the regulation of trade was in the power of the several states, within 
their separate jurisdiction, in such a degree as to involve many difficulties 
and embarrassments ; and they express an earnest opinion, that the sole and 
exclusive power of regulating trade with foreign states, ought to be in con- 
gress. Mr. Witherspoon's motion in congress, in 1781, is of the same gen- 
eral character ; and the report of a committee of that body, in 1 785, is still 
more emphatic. It declares that congress ought to possess the sole and 
exclusive power of regulating trade, as well with foreign nations, as between 
the states. (Ibid. 50.) The resolutions of Virginia, in January 1786, which 
were the immediate cause of the convention, put forth this same great object. 
Indeed, it is the only object stated in those resolutions. There is not an- 
other idea in the whole document. The entire purpose for which the dele- 
gates assembled at Annapolis, was to devise means for the uniform regula- 
tion of trade. They found no means, but in a general government ; and they 
recommended a convention to accomplish that purpose. Over whatever 
other interests of the country this government may diffuse its benefits, and 
^ its blessings, it *will always be true, as matter of historical fact, that 

-1 it had its immediate origin in the necessities of commerce ; and for its 
immediate object, the relief of those necessities, by removing their causes, 
and by establishing a uniform and steady system. It would be easy to show, 
by reference to the discussions in the 86veral state conventions, the preva- 
lence of the same general topics ; and if any one would look to the proceed- 
ings of several of the states, especially, to those of Massachusetts and New 
York, he would see, very plainly, by the recorded lists of votes, that wher- 
ever this commercial necessity was most strongly felt, there the proposed 
new constitution had most friends. In the New York convention, the argu- 
ment arising from this consideration was strongly pressed, by the distin- 
guished person whose name is connected with the present question. 
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We do not find, in the history of the formation and adoption of the con- 
Rtitution, that any man speaks of a general concuiTent power, in the regula- 
tion of foreign and domestic trade, as still residing in the states. The very 
object intended, more than any other, was to take away such power. If it 
had not so provided, the constitution would not have been worth accepting. 
He contended, therefore, that the people intended, in establishing the con- 
stitution, to transfer from the several states to a general government, those 
high and important powers over commerce, which, in their exercise, were to 
maintain a uniform and general system. From the very nature of the case, 
these powers must be exclusive ; *that is, the higher branches of com- ^^ 
mercial regulation must be exclusively committed to a single hand. ^ 
What is it that is to be regulated ? Not the commerce of the several 
states, respectively, but the commerce of the United States. Henceforth, 
the commerce of the states was to be a unit ; and the system by which it 
was to exist and be governed, must necessarily be complete, entire and uni- 
form. Its character was to be described in the flag which waved over it, 
J£ pluribits unum. Now, how could individual states assert a right of con- 
current legislation, in a case of this sort, without manifest encroachment and 
confusion ? It should be repeated, that the words used in the constitution, 
" to regulate commerce," are so very general and extensive, that they might 
bp construed to cover a vast field of legislation, part of which has always 
been occupied by state laws ; and therefore, the words must have a reason- 
able construction, and the power should be considered as exclusively vested 
in congress, so far, and so far only, as the nature of the power requires. 
And he insisted, that the nature of the case, and of the power, did imperi- 
ously require, that such important authority as that of granting monopolies 
of trade and navigation, should not be considered as still retained by the 
states. 

It is apparent, from the prohibitions on the power of the states, that the 
general concurrent power was not supposed to be left with them. And the 
exception, out of these prohibitions, of the inspection laws, proves this still 
more clearly. Which most concerns the commerce of this country, 
*that New York and Virginia should have an uncontrolled power to ^^ 
establish their inspection for flour and tobacco, or that they should *- 
have an uncontrolled power of granting either a monopoly of trade in their 
own ports, or a monopoly of navigation over all the waters leading to those 
ports ? Yet, the argument on the other side must be, that although the 
constitution has sedulously guarded and limited the first of these powers, it 
has left the last wholly unlimited and uncontrolled. 

But, although much had been said, in the discussion on former occasions, 
about this supposed concurrent power in the states, he found great difficulty 
in understanding what was meant by it. It was generally qualified, by say- 
ing, that it was a power, by which the states could pass laws on the sub- 
jects of commercial regulation, which would be valid, until congress should 
pass other laws controlling them, or inconsistent with them, and that then 
the state laws must yield. What sort of concurrent powers were these, 
which could not exist together? Indeed, the very reading of the clause in 
the constitution must put to flight this notion of a general concurrent 
power. The constitution was formed for all the states ; and congress was 
to have power to regulate commerce. Now, what is the import of this, but 
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that congress is to give the rule — to establish the system — to exercise the 
control over the subject ? And can more than one power, in cases of this 
sort, give the rule, establish the system, or exercise the control ? As it is 
not contended, that the power of congress is to be exercised by a supervision 
*lfil *^^ state legislation ; and as it is clear, that congress is to give the 

^ general rule, he contended, that this power of giving the general rule 
was transferred, by the constitution, from the states to congress, to be exer- 
cised as that body might see fit. And, consequently, that all those high 
exercises of power, which might be considered as giving the rule, or estab- 
lishing the system, in regard to great commercial interests, were necessarily 
left with congress alone. Of this character he considered monopolies of 
trade or navigation ; embargoes ; the system of navigation laws ; the coun- 
tervailing laws, as against foreign states ; and other important enactments 
respecting our connection with such states. It appeared to him, a most 
reasonable construction, to say, that in these respects, the power of congress 
is exclusive, from the nature of the power. If it be not so, where is the 
limit, or who shall fix a boundary for the exercise of the power of the states? 
Can a state grant a monopoly of trade ? Can New York shut her ports to 
all but her own citizens? Can she refuse admission to ships of particular 
nations ? The argument on the other side is, and must be, that she might 
do all these things, until congress should revoke her enactments. And this 
is called concurrent legislation. What confusion such notions lead to, is 
obvious enough. A power in the states to do anything, and everything, in 
regard to commerce, till congress shall undo it, would suppose a state cf 
things, at least as bad as that which existed before the present constitution. 
<i.M-i It is the true wisdom of these governments, *to keep their action as 

-' distinct as possible. The general government should not seek to 
operate where the states can operate with more advantage to the community ; 
nor should the states encroach on ground, which the public good, as well as 
the constitution, refers to the exclusive control of congress. 

If the present state of things — these laws of New York, the laws of 
Connecticut, and the laws of New Jersey, had been all presented, in the 
convention of New York, to the eminent person whose name is on this 
record, and who acted, on that occasion, so important a part ; if he had been 
told, that, after all he had said in favor of the new government, and of its 
salutary effects on commercial regulations, the time should yet come, when 
the North River would be shut up by a monopoly from New York ; the 
Sound interdicted by a penal law of Connecticut ; reprisals authorized by 
New Jersey, against citizens of New York ; and when one could not cross a 
ferry, without transshipment ; does any one suppose he would have admitted 
all this, as compatible with the government which he was recommending? 

This doctrine of a general concurrent power in the states, is insidious and 
dangerous. If it be admitted, no one can say where it will stop. The states 
may legislate, it is said, wherever congress has not made a plenary exercise 
of its power. But who is to judge whether congress has made this plenary 
exercise of power? Congress has acted on this power ; it has done all that 
m-g-i it deemed wise ; and are the states now to do whatever *congress has 

-* left undone ? Congress makes such rules as, in its judgment, the case 
requires ; and those rules, whatever they are, constitute the system. All 
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Qseful regulation does not consist in restraint ; and that which congress sees 
fit to leave free, is a part of its regulation, as much as the rest. 

He thought the practice under the constitution sufficiently evinced, that 
this portion of the commercial power was exclusive in congress. When, 
before this instance, have the states granted monopolies ? When, until now, 
have they interfered with the navigation of the country ? The pilot laws, 
the health laws, or quarantine laws, and various regulations of that class, 
which have been recognised by congress, are no arguments to prove, even if 
they are to be called commercial regulations (which they are not), that 
other regulations, more directly and strictly commercial, are not solely 
within the power of congress. There was a singular fallacy, as he humbly 
ventured to think, in the argument of very learned and most respectable 
persons, on this subject. That argument alleges, that the states have a con- 
current power with congress, of regulating commerce ; and its proof of this 
position is, that the states have, without any question of their right, passed 
acts respecting turnpike-roads, toll-bridges aud ferries. These are declared 
to be acts of commercial regulation, affecting not only the interior commerce 
of the state itself, but also commerce between different states. Therefore, 
*as all these are commercial regulations, and are yet acknowledged to r^n^Q 
be rightfully established by the states, it follows, as is supposed, that ^ 
the states must have a concurrent power to regulate commerce. 

Now, what was the inevitable consequence of this mode of reasoning ? 
Does it not admit the power of congress, at once, upon all these minor 
objects of legislation ? If all these be regulations of commerce, within the 
meaning of the constitution, then, certainly, congress having a concurrent 
power to regulate commerce, may establish ferries, turnpikes, bridges, Ac, 
and provide for all this detail of interior legislation. To sustain the inference 
of the state, in a high concern of maritime commerce, the argument adopts 
a principle which acknowledges the right of congress, over a vast scope of 
internal legislation, which no one has heretofore supposed to be within its 
powers. But this is not all ; for it is admitted, that when congress and the 
states have power to legislate over the same subject, the power of congress, 
when exercised, controls or extinguishes the state power ; and therefore, the 
consequence would seem to follow, from the argument, that all state legis- 
lation over such subjects as have been mentioned, is, at all times, liable to 
the superior power of congress ; a consequence, which no one would admit 
for a moment. The truth was, he thought, that all these things were, in 
their general character, rather regulations of police than of commerce, in 
the constitutional understanding of that term. A road, indeed, *might ^^ 
be a matter of great commercial concern. In many cases, it is so ; and »• 
when it is so, he thought there was no doubt of the power of congress to 
make it. But, generally speaking, roads, bridges and ferries, though, of 
course, they affected commerce and intercourse, do not obtain that import- 
ance and elevation, as to be deemed commercial regulations. A reasonable 
construction must be given to the constitution ; and such construction is as 
necessary to the just power of the states, as to the authority of congress. 
Quarantine laws, for example, may be considered as affecting commerce ; 
yet they are, in their nature, health laws. In England, we speak of the 
power of regulating commerce, as in parliament, or the king, as arbiter of 
commerce ; yet the city of London enacts health laws. Would any one infer 
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from that circumstaDce, that the city of London had concnrrent power with 
parliament or the cro^ n to regulate commerce ? or, that it might grant a 
monopoly of the navigation of the Thames ? While a health law is reason- 
able, it is a health law ; but if, under color of it, enactments should be made 
for other purposes, such enactments might be void. 

In the discussion in the New York courts, no small reliance was placed 
on the law of that state prohibiting the importation of slaves, as an example 
of a commercial regulation, enacted by state authority. That law may or 
may not be constitutional and valid. It has been referred to generally, but 
♦oil *^® particular provisions have not *been stated. When they are more 

J clearly seen, its character may be better determined. 

It might further be argued, that the power of congress over these high 
branches of commerce was exclusive, from the consideration, that congress 
possessed an exclusive admiralty jurisdiction. That it did possess such 
exclusive jurisdiction, would hardly be contested. No state pretended to 
exercise any jurisdiction of that kind. The states had abolished their courts 
of admiralty, when the constitution went into operation. Over these waters, 
therefore, or, at least, some of them, which are the subject of this monopoly, 
New York has no jurisdiction whatever j they are a part of the high sea, 
and not within the body of any county. The authorities of that state could 
not punish for a murder, committed on board one of these boats, in some 
place within the range of this exclusive grant. This restraining of the 
states from all jurisdiction, out of the bodies of their own counties, shows 
plainly enough, that navigation on the high seas was understood to be a 
matter to be regulated only by congress. It is not unreasonable, to say, that 
what are called the waters of New York, are, for purposes for navigation and 
commercial regulation, the waters of the United States. There is no cession, 
indeed, of the waters themselves, but their use, for those purposes, seems 
to be intrusted to the exclusive power of congress. Several states have 
enacted laws, which would appear to imply their conviction of the power of 
congress, over navigable waters, to a greater extent. 
^ , *If there be a concurrent power of regulating commerce on the 

^ high seas, there must be a concurrent admiralty jurisdiction, and a 
concurrent control of the waters. It is a common principle, that arms of 
the sea, including navigable rivers, belong to the sovereign, so far as navi- 
gation is concerned. Their use is navigation. The United States possess 
the general power over navigation, and, of course, ought to control, in gen- 
enil, the use of navigable waters. If it be admitted, that for purposes of trade 
and navigation, the North River, and its bay, are the river and bay of New 
York, and the Chesapeake, the bay of Virginia, very great inconveniences 
and much confusion might be the result. 

It might now be well to take a nearer view of these laws, to see more 
exactly what their provisions were, what consequences have followed from 
them, and what would and might follow from other similar laws. The first 
grant to John Fitch, gave him the sole and exclusive right of making, em- 
ploying and navigating all boats impelled by fire or steam, " in all creeks, 
rivers, bays and waters, within the territory and jurisdiction of the state." 
Any other person, navigating such boat, was to forfeit it, and to pay a pen- 
alty of a hundi-ed pounds. The subsequent acts repeal this, and grant simi- 
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lar privileges to Livingston and Fulton : and the act of 1811 provides the 
extraordinary and summary remedy, which has been already stated. The 
river, the bay, and the marine league along the shore, are aH within the 
scope of this grant. *Any vessel, therefore, of this description, com- ^^ 
ing into any of those waters, without a license, whether from another 1- 
state, or from abroad, whether it be a public or private vessel, is instantly 
forfeited to the grantees of the monopoly. 

Now, it must be remembered, that this grant is made as an exercise of 
'sovereign political power. It is not an inspection law, nor a health law, nor 
passed by any derivative authority ; it is professedly an act of sovereign 
power. Of course, there is no limit to the power, to be derived from the 
purpose for which it is exercised. If exercised for one purpose, it may be 
also for another. No one can inquire into the motives which influence sover- 
eign authority ; it is enough, that such power manifests its will. The mo- 
tive alleged in this case is, to remunerate the grantees for a benefit confer- 
red by them on the public. But there is no necessary connection between 
that benefit and this mode of rewarding it ; and if the state could grant this 
monopoly for that purpose, it could also grant it for any other purpose. It 
could make the grant for money ; and so make the monopoly of navigation 
over those waters a direct source of revenue. When this monopoly shall 
expire, in 1838, the state may continue it, for any pecuniary consideration 
which the holders may see fit to offer, and the state to receive. 

If the state may grant this monopoly, it may also grant another, for 
other descriptions of vessels ; for instance, for all sloops. If it can grant 
these exclusive privileges to a few, it may grant them to many ; that is, it 
may *grant them to all its own citizens, to the exclusion of everybody r^^^. 
else. But the waters of New York are no more the subject of exclu- '- 
sive grants by that state, than the waters of other states are subjects of such 
grants by those other statea. Virginia may well exercise, over the entrance 
of the Chesapeake, all the power that New York can exercise over the 
bay of New York, and the waters on the shore. The Chesapeake, therefore, 
upon the principle of these laws, may be the subject of state monopoly ; and 
so may the bay of Massachusetts. But this is not all. It requires no greater 
power, to grant a monopoly of trade, than a monopoly of navigation. Of 
course, New York, if these acts can be maintained, may give an exclusive 
right of entry of vessels into her ports ; and the other states may do the 
same. These are not extreme cases. We have only to suppose that other 
states should do what New York has already done, and that the power should 
be carried to its full extent. 

To all this, there is no answer to be given, except this, that the concur- 
rent power of the states, concurrent though it be, is yet subordinate to the 
legislation of congress ; and that, therefore, congress may, when it pleases, 
annul the state legislation ; but until it does so annul it, the state legislation 
is valid and effectual. What is there to recommend a construction which 
leads to a result like this? Here would be a perpetual hostility ; one legis- 
lature enacting laws, till another legislature should repeal them ; one sover- 
eign power giving the rule, till another sovereign power should *abro- -^^ 
gate it ; and all this under the idea of concurrent legislation I *- " 

But further, under this concurrent power, the state does that which con- 
gress cannot do ; that is, it gives preferences to the citizens of some states 
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over those of others. I do not mean here, the advantages conferred by the 
grant on the grantees ; but the disadvantages to which it subjects all the 
other citizens of New York. To impose an extraordinary tax on steam nav- 
igation visiting the ports of New York, and leaving it free everywhere else, 
is giving a preference to the citizens of other states over those of New 
York. This congress could not do ; and yet the state does it : so that this 
power, at first subordinate, then concurrent, now becomes paramount. The 
people of New York have a right to be protected against this monopoly. 
It is one of the objects for which they agreed to this constitution, that they 
should stand on an equality in commercial regulations ; and if the govern- 
ment should not insure them that, the promises made to them, in its behalf, 
would not be performed. 

He contended, therefore, in conclusion, on this point, that the power of 
congress over these high branches of commercial regulation, was shown to 
be exclusive, by considering what was wished and intended to be done, when 
the convention for forming the constitution was called ; by what was under- 
stood, in the state conventions, to have been accomplished by the instru- 
ment ; by the prohibitions on the states, and the express exception relative 
^ . to inspection laws ; by the nature of the *power itself ; by the terms 

-» used, as connected with the nature of the power ; by the subsequent 
understanding and practice, both of congress and the states ; by the grant 
of exclusive admiralty jurisdiction to the federal government; by the mani- 
fest danger of the opposite doctrine, and the ruinous consequences to which 
it directly leads. 

It required little now to be said, to prove that this exclusive grant is a 
law regulating commerce ; although, in some of the discussions elsewhere, 
it had been called a law of police. If it be not a regulation of commerce, 
then it follows, against the constant admission on the other side, that con- 
gress, even by an express act, could not annul or control it. For if it be 
not a regulation of commerce, congress has no concern with it. But the 
granting of monopolies of this kind is always referred to the power over 
commerce. It was as arbiter of commerce, that the king formerly granted 
such monopolies. 1 Bl. Com. 273 ; 4 Ibid. 160. This is a law regulating 
commerce, inasmuch as it imposes new conditions and terms on the coasting 
trade, on foreign trade generally, and on foreign trade as regulated by trea- 
ties ; and inasmuch as it interferes with the free navigation of navigable 
waters. If, then, the power of commercial regulation, possessed by con- 
gress, be, in regard to the great branches of it, exclusive ; and if this grant 
of New York be a commercial regulation, affecting commerce, in respect to 
^ - these great branches, then *the grant is void, whether any case of 

^ actual collision had happened or not. 

But he contended, in the second place, that whether the grant were to be 
regarded as wholly void or not, it must, at least, be inoperative, when the 
rights claimed under it came in collision with other rights, enjoyed and 
secured under the laws of the United States ; and such collision, he main- 
tained, clearly existed in this case. It would not be denied, that the law of 
congress was paramount ; the constitution has expressly provided for that. 
So that the only question in this part of the case is, whether the two rights 
be inconsistent with each other. The appellant had a right to go from New 
Jersey to New York, in a vessel owned by himself, of the proper legal 
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description, and enrolled and licensed according to law. This right belonged 
to him as a citizen of the United States, It was derived under the laws of 
the United States, and no act of the legislature of New York can deprive bim 
of it, any more than such act could deprive bim of the right of holding 
lands in that state, or of suing in its courts. It appears from the record, 
that the boat in question was regularly enrolled, at Perth Amboy, and prop- 
erly licensed for carrying on the coasting trade. Under this enrolment, and 
with this license, she was proceeding to New York, when she was stopped 
by the injunction of the chancellor, on the application of the New York 
grantees. There can be no doubt, that here is a collision, in fact ; that 
which the appellant claimed as a right, the respondent resisted ; and there 
remains nothing *now, but to determine, whether the ai)pellant had, p,^ 
as he contends, a right to navigate these waters ; because, if he had *- 
such right, it must prevail. Now, this right was expressly conferred by the 
laws of the United States. The first section of the act of Februarv 1793, 
c. 8, regulating the coasting trade and fisheries, declares, that all ships and 
vessels, enrolled and licensed as that act provides, " and no others, shall be 
deemed ships or vessels of the United States, entitled to the privileges of 
ships or vessels employed in the coasting trade or fisheries." The fourth 
section of the same declares, " that in order to the licensing of any ship or 
vessel, for carrying on the coasting trade or fisheries," bond shall be given, 
Ac, according to the provisions of the act. And the same section declares, 
that the owner having complied with the requisites of the law, "it shall bo 
the duty of the collector to grant a license for carrying on the coasting 
trade ;" and the act proceeds to give the form and words of the license, 
which is, therefore, of course, to be received as a part of the act ; and the 
words of the license, after the necessary recitals, are, "license is hereby 
granted for the said vessel to be employed in carrying on the coasting 
trade." Words could not make this authority more express. 

The court below seemed to him, with great deference, to have mistaken 
the object and nature of the license. It seemed to have been of opinion, 
that the license had no other intent or effect than to ascertain the ownership 
and character of the *vessel. But this was the peculiar office and r^^.^ 
object of the enrolment ; that document ascertains that the regular '- 
proof of ownership and character has been given ; and the license is given, 
to confer the right, to which the party has shown himself entitled. It is the 
authority which the master carries with him, to prove his right to navigate 
freely the waters of the United States, and to carry on the coasting trade. 
In some of the discussions which had been had on this question, it had been 
said, that congress had only provided for ascertaining the ownership and 
property of vessels, but had not prescribed to what use thoy might be 
applied. But this he thought an obvious error ; the whole object of the act 
regulating the coasting trade, was, to declare what vessels shall enjoy the 
benefit of being used in the coasting trade. To secure this use to certain 
vessels, and to deny it to others, was precisely the purpose for which the act 
was passed. The error, or what he humbly supposed to be the error, in the 
judgment of the court below, consisted in that court's having thought, that 
although congress might act, it had not yet acted, in such a way as to confer 
a right on the appellant : whereas, if a right was not given by this law, it 
never could be given ; no law could be more express. It had been admitted, 
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that supposing there was a provision in the act of congress, that all vessels 
duly licensed should be at liberty to navigate, for the purpose of trade and 
commerce, over all the navigable harbors, bays, rivers and lakes, within the 
*30l ®®^®^*^ states, any *law of the states, creating particular privileges 
as to any particular class of vessels, to the contrary notwithstanding, 
the only question that could arise, in such a case, would be, whether the law 
was constitutional ; and that if that was to be granted or decided, it would 
certainly, in all courts and places, overrule and set aside the state grant. 

Now, he did not see that such supposed case could be distinguished from 
the present. We show a provision in an act of congress, that all vessels, 
duly licensed, may carry on the coasting trade ; nobody doubts the constitu- 
tional validity of that law ; and we show that this vessel was duly licensed 
according to its provisions. This is all that is essential in the case supposed. 
The presence or absence of a non obstante clause, cannot affect the extent or 
operation of the act of congress. Congress has no power of revoking state 
laws, as a distinct power. It legislates over subjects ; and over those sub- 
jects which are within its power, its legislation is supreme, and necessarily 
overrules all inconsistent or repugnant state legislation. If congress were to 
pass an act expressly revoking or annulling, in whole or in part, this New 
Tork grant, such an act would be wholly useless and inoperative. If the 
New York grant be opposed to, or inconsistent with, any constitutional 
power which congress has exercised, then, so far as the incompatibility 
exists, the grant is nugatory and void, necessarily, and by reason of the 
snpremacy of the law of congress. But if the grant be not inconsistent 
with any exercise of the powers of congress, then, certainly, congress 
^g.-i *has no authority to revoke or annul it. Such an act of congress, 

-* therefore, would be either unconstitutional or supererogatory. The 
laws of congress need no non obstante clause. The constitution makes them 
supreme, when state laws come into opposition to them ; so that in these 
cases, there is no question except this, whether there be, or be not, a repug- 
nancy or hostility between the law of congress and the law of the state. 
Nor is it at all material, in this view, whether the law of the state be a law 
regulating commerce, or a law of police, or by whatever other name, or 
character it may be designated. If its provisions be inconsistent with an 
act of congress, they are void, so far as that inconsistency extends. The 
whole argument, therefore, is substantially and effectually given up, when 
it is admitted, that congress might, by express terms, abrogate the state 
grant, or declare that it should not stand in thou way of its own legislation ; 
because, such express terms would add nothing to the effect and operation 
of an act of congress. He contended, therefore, upon the whole of this 
pointy that a case of actual collision had been made out, in this case, between 
the state grant and the act of congress ; and as the act of congress was 
entirely unexceptionable, and clearly in pursuance of its constitutional 
powers, the state grant must yield. 

There were other provisions of the constitution of the United States, 
which had more or less bearing on this question : '^ No state shall, without 
«qoi ^^® consent of congress, lay any duty of tonnage." *Under color of 

J grants like this, that prohibition might be wholly evaded. This 
grant authorizes Messrs. Livingston and Fulton to license navigation in the 
waters of New York. They, of course, license it on their own terms ; they 
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may require a pecuniary consideration, ascertained by the tonnage of the 
vessel, or in any other manner. Probably, in fact, they govern themselves, 
in this respect, by the size or tonnage of the vessels, to which they grant 
licenses. Now, what is this but substantially a tonnage duty, under the law 
of the state ? Or, does it make any difference, whether the receipts go 
directly to her own treasury, or to the hands of those to whom she has made 
the grant ? 

There was, lastly, that provision of the constitution which gives congress 
power to promote the progress of science and the useful arts, by securing to 
authors and inventors, for a limited time, an exclusive right to their own 
writings and discoveries. Congress had exercised this power, and made all 
the provisions which it deemed useful or necessary. The states might, 
indeed, like munificent individuals, exercise their own bounty towards 
authors and inventors, at their own discretion. But to confer reward, by 
exclusive grants, even if it were but a part of the use of the writing or 
invention, was not supposed to be a power properly to be exercised by the 
states. Much less, could they, under the notion of conferring rewards in 
such cases, grant monopolies, the enjoyment of which should be essentially 
incompatible with the exercise of rights holden under the laws*of the r^gg 
United States. He should insist, however, the less on these points, *- 
as they were open to counsel, who would come after him, on the same 
side, and as he had said so much upon what appeared to him the more im- 
portant and interesting part of the argument. 

OdkUy^ for the respondent, stated, that there were some general prin- 
ciples applicable to this subject, which might be assumed, or which had been 
settled by the decisions of this court, and which had acquired the force of 
maxims of political law. Among these was the principle, that the states do 
not derive their independence and sovereignty from the grant or concession 
of the British crown, but from their own act in the declaration of independ- 
ence. By this act, they became " free and independent states," and as such, 
" have full power to levy war, conclude peace, contract alliances, establish 
commerce, and to do all other acts and things which independent states may 
of right do." The state of New York, having thus become sovereign and 
independent, formed a constitution, by which the '* supreme legislative 
power" 'Was vested in its legislature ; and there are no restrictions on that 
power, which in any manner relate to the present controversy. On the other 
hand, the constitution of the United States is one of limited and expressly 
delegated powers, which can only be exercised as granted, or in the cases 
enumerated. Mc Culloch v. Maryland, 4 Wheat. 405, per Mabsuall, C. J. ; 
Houston V. Moore, 6 Ibid. 48, per Stobt, J. This principle, *which r^g. 
distinguishes the national from the state governments, is derived from ^ 
the nature of the constitution itself, as being a delegation of power, and not a 
restriction of power previously possessed ; and from the express stipulation in 
the 10th amendment, that *' the powers not delegated to the United States by 
the constitution, nor prohibited by it to the states, are reserved to the states, 
respectively, or to the people." The national constitution must, therefore, 
be construed strictly, as regards the powers expressly granted, and the 
objects to which those powers are to be applied. As it is a grant of power 
in derogation of state sovereignty, every portion of power, not granted, 

16 



34 SUPREME COURT [Feb'y 

GibboDfl ▼. Ogden. 

must remain in the state legislature. Federalist, No. 82 ; Houston y. JUoore, 
6 Wheat. 48, per Stort, J. 

These principles are all founded on the doctrine, that a strict rule of con- 
struction must be applied, in ascertaining the extent and object of those 
powers which are expressly delegated. The powers delegated are of two 
classes : such as are expressly granted, and such as are implied, as '^ neces- 
sary and proper" to carry into execution the powers expressly enumerated. 
As to these implied powers, the constitution must be construed liberally, as 
respects their nature and extent : because the constitution implies that rule, 
by not undertaking to enumerate these powers, and because the grant of 
these powers is general and unlimited. But this rule has one exception : 
^ , when the means of executing any expressly granted *power are par- 

-» ticularly enumerated, then no other mode of executing that power 
can be implied or used by congress, since the constitution itself determines 
what powers are " necessary and proper" in that given case. These delegated 
powers, whether express or implied, are, 1. Those which are exclusively 
vested in the United States; and 2. Those which arc concurrent in the United 
States and the respective states. It is perfectly settled, that an affirmative 
grant of power to the United States does not, of itself, divest the states of 
a like power. Sturges v. Crowninshield, 4 Wheat. 193, per Marshall, C. J.; 
Houston V. Moore^ 5 Ibid. 15, 17, /?er Washington, J.; Ibid. 45, per John- 
son, J. ; Ibid. 48, per Story, J. The authorities cited settle this question, 
and it is no longer open for discussion in this court. 

The powers vested exclusively in congress are, 1. Those which are 
granted in express terms. 2. Those which are granted to the United States, 
and expressly prohibited to the states. 3. Those which are exclusive in their 
nature. All powers, exclusive in their nature, may be included under two 
heads : 1. Those which have their origin in the constitution, and where the 
object of them did not exist previous to the Union ; these may be called 
strictly national powers. 2. Those powers which, by other provisions in the 
constitution, have an effect and operation, when exercised by a state, with- 
out or beyond the territorial limits of the state. 
^, , *As examples of the first class, may be mentioned, the "power to 

J borrow money on the credit of the United States." Here, the object 
of the power (to borrow money for the use of the United Slates), and the 
means of executing it (by pledging their credit), have their origin in the 
Union, and did not previousl)' exist. So, as to the power " to establish 
tribunals inferior to the supreme court," the same remark will apply. Of 
the second cLiss, the power "to establish an uniform rule of naturalization," 
is an instance. This povrer was originally in the states, and was extensively 
exercised by them, and would now be concurrent, except for another pro- 
vision in the constitution, " that citizens of each state shall be entitled to all 
the privileges and immunities of citizens in the several states." Chirac v. 
Chirac, 2 Wheat. 268-9. It is not held to be exclusive, from the use of the 
term " tmifonn rule." This court has held, that the use of an analogous 
term, " uniform laws," in respect to the associated subject of bankrupcy, 
does not imply an exclusive power in congress over that subject. Sturges v. 
Crowninshield^ 4 Wheat. 193. The true reason why the power of establish- 
ing an uniform rule of naturalization is exclusive, must be, that a person 
becoming a citizen in one state^ would thereby become a citizen of anotheri 
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perhaps, even contrary to its laws, and the power thus exercised would 
operate beyond the limits of the state. 

As to concurrent powers, it is highly important, *to hold all -.^^ 
powers concurrent, where it can be done without violating the plain ^ 
letter of the constitution. All these powers are essential to state sovereignty, 
and are constantly exercised for the good of the state. These powers can 
be best exercised by the state, in relation to all its internal concerns, con- 
nected with the objects of the power. All powers, therefore, not expressly 
exclusive, or clearly exclusive in their nature, ought to be deemed concur- 
rent. All implied powers are, of course, concurrent ; it has never yet been 
contended, that powers implied as necessary and proper to carry into effect 
an exclusive power, are themselves exclusive. Such a doctrine would deprive 
the states almost entirely of sovereignty, as these implied powers must 
inevitably be very numerous, and must embrace a wide field of legislation. 
So also, all enumerated powers are to be considered concurrent, unless they 
clearly fall under the head of exclusive ; either as being granted, in terras, 
exclusively to the United States, or as expressly prohibited to the states, or 
as being exclusive in their nature, as before explained. 

A power exclusive in its nature, is said to be repugnant and contradictory 
to a like power in the states. This repugnancy exists only in cases where 
a state cannot legislate, in any manner, or under any circumstances, under a 
given power, without conflicting with some existing act of congress, or with 
some provision of the constitution. Thus, it is laid down by the commenta- 
tors on the constitution, that ^' the power granted to the Union is exclusive, 
when the existence of a similar power *in the states would be abso- r^„Q 
lutely and totally contradictory and repugnant." Federalist, No. 32. ^ 
** Or, where an authority is granted to the Union, with which a similar author- 
ity in the state would be utterly incompatible." Ibid. No. 82. And again, 
" It is not a mere possibility of inconvenience in the exercise of powers, but 
an immediate constitutional repugnancy, that can, by implication, alienate 
and extinguish a pre-existing right of sovereignty." Ibid. No. 32. These 
strong expressions show that the repugnancy of power to power must be 
such, as to produce actual interference and conflict, under all circumstances, 
and in all cases, in which the power is exercised by the two governments : 
or, in other words, must be such that the states can pass no law on the sub- 
ject-matter of the power, without contravening the express provisions of the 
constitution ; or without actually interfering with the operation of some 
statute of congress. These terras are used by the author of the papers from 
which they are quoted, to distinguish those cases of absolute repugnancy 
from others, " where the exercise of a concurrent jurisdiction might be pro- 
ductive of occasional interference in the policy of any branch of administra- 
tion, but would not imply any direct contradiction or repugnancy in point 
of constitutional authority. Ibid. No. 32. The same principle has been 
adopted by this court on several occasions. McCulloch v. Maryland^ 4 
Wheat. 426, per Mabshall, C. J.; Hovston v. Moore^ 6 Ibid. 49, per 
Stoby, J. 

*It appears, then, that the repugnancy which makes a power exclu- j.^, 
sive, must be clear, direct, positive and entire. It cannot be a matter ^ 
of speculation or theory, but must be practical : not a repugnancy that may 
arise in some exercise of the power by both governments ; but one that 
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mtist arise, in any exercise of such power, which is attempted by the states. 
To ascertain, then, whether any given power be concurrent, we must 
inquire : 1. Whether it was possessed by the states, previous to the consti- 
tution, as appertaining to their sovereignty ? 2. Whether it is granted 
in exchisive terms to the Union ? ;j. Whether it is granted to the Union, 
and prohibited in express terms to the states? 4. Whether it is exclusive 
in its nature, either as operating, when exercised by the states, without 
their territorial limits, and upon other parts of the Union ; or as having 
its origin and creation in the Union itself ; or as being so entirely repug- 
nant, that no exercise of it can take place by the states, without actual con- 
flict with the constitution of the Union, in its practical operation and effects. 

All concurrent powers may be divided into two classes : 1. Those where, 
from their nature, when congress has acted on the subject-matter, the states 
cannot legislate at all in any degree. 2. Those where the states may legis- 
late, though congress has previously legislated on the same subject-matter. 
The first class includes those instances where any act of congress covers 
the whole ground of legislation, and exhausts the subjects on which it 
*40l **^^^ 5 *^^^ ^^ ^^® power to fix the standard of weights and measures. 

-• Here, when the standard of any particular weight or measure is fixed 
by congress, the whole power is executed as to that particular ; and so far 
the power of the states is at an end. But until congress does this, it cannot 
be doubted that a state may act on the subject ; and if the laws of congress 
apply only to some weights and measures, all others are subject to state 
regulation. Thus, New York has long had a law to regulate weights and 
measures, which establishes the English .standard for that state, " until con- 
gress shall establish the standard for the United State8."(a) So also, the 
power to regulate the value of foreign coin. An act fixing the value of any 
species of coin, necessarily disposes of the whole power as to that species. 
They are both instances in which, when congress has acted at all, there 
immediately arises that entire and absolute repugnancy, and that ut*er 
incompatibility, which exclude the states from all power over the subject. 

The second class of concurrent powers contains those in which, from 
their nature, various regulations may be made, without any actual collision 
in practice. These are, those where the power may be exercised on different 
subjects ; or on the same subject, in different modes ; or where the object 
of the power admits of various independent regulations, which may operate 
together. In all these cases, the state may legislate, though congress 
^ , *ha8 legislated under the same power. This results from the very 

^ nature of concurrent power. Each party possessing the power, may, 
of course, use it. Each being sovereign as to the power, may use it in any 
form, and in relation to any subject ; and to guard against a conflict in prac- 
tice, the law of congress is made supreme. The provision, that the law of 
congress shall be the supreme law in such cases, is the ground of a con- 
clusive inference, not only that there arc concurrent powers, but that those 
powers may be exercised by both governments, at the same time. One law 
cannot be said to be superior to another, and to control it, unless it acts in a 
manner inconsistent with and repugnant to that other. The question of 
supremacy, therefore, can never arise, unless in cases of actual conflict or 



(a) 1 R. L. c. 80, S 60. 
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iiiterferenco. If the mere exercise of a power by congress taken away all 
right from the state to act andcr that power, then, any state law, under such 
a power, would be void ; not as conflicting with the supreme law of con- 
gress, but as being repugnant to the provisions of the constitution itself, and 
as being passed by the state, in the first instance, without authority. If 
this doctrine were true, then the provision that the laws of congress should 
be supreme, was entirely idle. It would have been sufficient to have said 
merely, that the constitution should be supreme. Sturges v. Crowni?ishield, 
4 Wheat. 195, 196, per Mabshall, C. J. ; JIbuston v. Moore, 5 Ibid. 34, 46, 
per JoHXSON, J.; Ibid. 49, 60, 55, per Story, J. ; Livingston v. Fa/i Ingen, 
9 Johns. 575, 576, jtwr Thompson, J. These positions *are all sup- j.^ 
ported by the judgments of this court, and of other courts whose ^ 
authority deserves to be respected. 

From this mass of authority, and the reasons on which it is founded, it 
results : 1. That a state may legislate in all cases of concurrent power, 
though congress has acted under the same power a,nd upon the same subject- 
matter. 2. That the question of supremacy cannot arise, except in the case 
of actual and practical collision. 3. That such collision must be direct and 
positive, and the state law must operate to limit, restrict or defeat the effect 
of a statute of congress. 4. That in such ca^e, the state law yields in 
those particulars, in which such actual collision arises, but remains valid in 
all other respects. 

The states have, accordingly, acted upon this construction to a great 
extent. Thus, the power to lay and collect taxes, is admitted on all hands 
to be concurrent. It is constantly exercised by the states, in every form, and 
both real and personal estate have frequently been taxed by the nafional 
and local governments, at the same time. So, under the power to lay and 
collect excises, the same article has frequently been taxed by both govern- 
ments. And the power to lay imposts, or duties on exports and imports, 
and tonnage, is also concurrent, except that no state can lay any duty on 
imports and exports, or duty of tonnage, unless such as are absolutely neces- 
sary for executing its inspection laws. So also, the power to provide for 
the punishment of counterfeiting the securities and current coin of the 
United States, is a power *which may be exercised by the states. A ,^ 
state may make it an offence to counterfeit the coin of any foreign L 
country, within its territory. Thus, New York has providciil for the punish- 
ment of counterfeiting " any of the species of gold or silver coins, now cur- 
rent, or hereafter to be current in this state." 1 R. L. p. 406, § 5, 6. And 
congress has provided for the punishment of counterfeiting " any gold or 
silver coin of the United States," or of any " foreign gold or silver coins, 
which, by law, now are, or hereafter shall be made current, or be in actual 
use and circulation as money, within the United States." (2 U. S. Stat. 404.) 
New York has punished the counterfeiting of " any promissory note, for the 
payment of money," including notes mate by any body corporate (I R. L. 
40<^) ; and under this, the "counterfeiting of the notes of the Bank of the 
United States is punished. Congress has punished the same offence in the 
law incorporating the Bank of the United States. (2 U. S. Stat. 423 ; 
3 Ibid. 276.) In all these acts of congress, relating to coins and bank-notes, 
it is provided, " that nothing in them contained shall be so construed as to 
deprive the courts of the individual states of jurisdiction, under the laws of 
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the several states, over any offence made punishable by these acts." This 
shows that congress considered the power to punish these offences as con- 
*AAl current, and that it could be exercised by the states, on the *gronnd 

-1 of their own inherent authority, as it is held, that congress cannot 
delegate any part of the criminal jurisdiction of the United Slates to the 
state tribunals. Houston v. Moore^ 5 Wheat. 69, per Story, J. Again, the 
power to provide for organizing, arming and disciplining the militia, is a 
concurrent power, according to the same principles. Ibid. 61. But the 
states have been in the constant habit of superadding to the regulations of 
congress, additional provisions, suited to their own views and local circum- 
stances. (1 R. L. of New York 216 ; Laws of Georgia 468 ; 4 Smith's Laws 
of Pennsylvania 413.) These instances, which might be greatly multiplied, 
show the practical construction put, both by congress and the state legisla- 
tures, upon these concurrent powers. 

The learned counsel here recapitulated the principles laid down, and pro- 
ceeded to apply them to the discussion of the cause, which he divided into 
two branches. 1. The supposed repugnancy of the laws of New York to 
the power of congress on the subject of patents and copyrights. 2. Their 
supposed conflict with the power of congress to regulate commerce. 

As to the first, the words of the constitution are, " congress shall have 
power to promote the progress of science and the useful arts, by securing, 
for limited times, to authors and inventors, the exclusive right to their 
^(..-1 respective writings and discoveries." *This power is concurrent, 

' according to all the principles before laid down. It is clearly a power 
appertaining to sovereignty, and as such, vested in the legislature of New 
York, before the formation of the United States constitution. A power to 
promote science and the useful arts, is highly important to every civilized 
society. It embraces all the means of education, and all kinds of mechanical 
labor and improvements. It is constantly exercised by all governments, as 
a sovereign authority, by laws for the promotion of education in all its 
branches, by bounties for the encouragement of discoveries and new methods 
of business, and by the grant of exclusive rights and privileges for the same 
end. It has frequently been exercised by the state of New York, and by 
other states, before the adoption of the constitution. It is not granted 
exclusively to congress ; no exclusive terms are used. The grant is affirma- 
tive and general, like all the other powers ; there is no express prohibition 
upon the states against the exercise of it. Nor is it exclusive in its nature ; 
it does not owe its existence or creation to the Union. When exercised by a 
state, it does not operate in any manner beyond the territorial jurisdiction of 
that state. From its nature, it admits of a great variety of regulations, 
both by local and general laws, which may exist harmoniously together. 
Being thus a concurrent power, it follows, according to the principles 
already established, that the state may exercise it, at all times, and in every 
mode, until an actual and practical conflict arises between a right exercised 
^ .gi *under a statute of congress, and the same right claimed to be exer- 

■' cised under the state. The power, as granted in the constitution, is 
a limited power. It is a clear principle, that when the means of executing 
any given power are specified in the grant, congress cannot take, by implica- 
tion, any other means, as being necessary and proper to carry that power 
into execution. This power, then, is limited : I. As to the persons and the 
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objects in regard to which it may be exercised ; these are, " authors and 
inventors, writings and discoveries." This enumeration excludes all right 
in congress to legislate on the subject of any improvement, which is not an 
" invention," either domestic or foreign. It excludes also all right to legis- 
late for the benefit of any person who is not himself the " inventor." 2. As 
to the means of executing the power, and the time during which those means 
may be exercised. They are by " securing the exclusive right for limited 
times." The power, considered in itself, is supreme unlimited and plenary. 
No part of any sovereign power can be annihilated. Whatever portion, 
then, of this power, was not granted to congress, remains in the states. 
Consequently, the states have exclusive authority to promote science and 
the arts, by all other modes than those specified in the constitution, without 
limitation as to time, person or object ; and the legislature is the sole judge 
of the expediency of any law on the subject. 

But this power, though limited in congress *is still (as has been r^ .j^ • 
seen) concurrent in the states. It follows, then, from all the principles *■ 
before laid down relative to the exercise of concurrent powers, that a state 
may exercise it by the same means, and towards the same persons and objects 
with congress. A state may, therefore, grant patents and copyrights, which 
would secure to the inventors and authors, the benefit of their discoveries 
and writings, within the limits of the state. In such. cases, the citizens of 
other states might use the invention, or publish the book at pleasure. But 
if a patent or copyright should be obtained under the law of congress, the 
right under the state grant would cease as against that of the United States. 
Suppose, the author or inventor does not apply for a patent or copyright 
from the United States, or is willing to secure the exclusive right within any 
one state only, and leave the invention common in every other part of the 
Union ; may not that one state secure the right, within its own territory ? 
This question may be answered, by seeing bow far congress has exercised 
the power. An examination of the different patent laws will show, that 
congress has, in various particulars, omitted to exercise the entire power 
given to them by the constitution. Thus, by several of these laws, the right 
of obtaining a patent is confined to citizens, and, consequently, the power of 
granting patents to aliens, is left to the states. The whole power is inop- 
erative, until congress acts under it, by legislating : and the law itself is 
inoperative, until some person obtains a patent. In every case, therefore, 
the power is *unexecuted, until a patent is actually granted. The r^.^. 
state may, consequently, act in all cases. *■ 

But congress has confined its statutes to cases of invention, as the con- 
stitution directs. Where, then, is the power to reward or encourage the 
introduction of useful machines or inventions from abroad? or the establish- 
ment of any art, when invented at home, and the discoverer does not apply for 
a patent ? or, where the invention is given to the public, and great expense 
must be incurred to put it into use ? All these things appertain to sover- 
eignty ; congress has no power over them. The power, being sovereign, 
must exist somewhere, and is, therefore, exclusively in the states. If the 
nature of the power which is given to congress be examined, it will be found 
that it confers no authority to create or grant any right or property. It is 
clearly founded on the presumption that the right or property may exist, 
independent of the power. Thus, one of the commentators on the constitn- 
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tioD says, " the copyright of authors has been solemnly adjudged, in Great 
Britain, to be a right at common law. The right to useful inventions seems 
with equal reason, to belong to the inventor." Federalist, No. 43. The 
adjudication here referred to, is ihsit of Miliary. Taylor , 4 Burr. 2408, where 
it was held that the author of any book has the sole right of first printing 
and publishing it, but that the right was controlled by the provisions of the 
*A.Ql ^^^^' ® Ann., relative to copyrights. *But the common law of Eng- 

^ land was the law of New York, at the adoption of the national con- 
stitution. ' There was no statute of New York, similar to that of Anne, and, 
of course, the right existed there, without the security for its enjoyment 
provided by that statute. The right, also, was local, and confined to the 
territorial jurisdiction of the state. The policy and object of the constitu- 
tion was, to secure the right co-extensively with the Union. Its exercise in 
any one state, might be affected in its operation, by the pirating of books 
and inventions in the adjoining states, and that evil could only be corrected 
by the national legislature. The right, therefore, in any one state, was im- 
perfect only as to the security and the means or enjoyment. 

It appears, then, that the power is founded on the basis of a pre-existing 
right of property, from the nature and origin of the right as before stated, 
and from the terms in which the power itself is granted. The word 
" secure," implies the existence of something to be " secured." It does 
not purport to create or give any new right, but only to secure and pro- 
vide remedies to enforce a pre-existing right, throughout the Union. 
This power differs essentially from the sovereign power to create and 
grant an exclusive right. It has been adjudged, under the English stat. 
21 Jac. I., c. 3, that a grant may be made for any invention which is new 
in England, though known abroad. (3 Wheat, app'x p. 15.) That 
^ , statute, there, authorizes the creation of a right *of property, in a 

-• thing imported, in which no right of property, under the laws of Eng- 
land, before existed. But the patent laws of the United States merely 
extend to inventions actually made in the United States, and not to any 
imported invention. The whole extent of the sovereign power exercised by 
the British parliament, on this subject was vested in the legislature of New 
York. A part only wds given to congress, and all the residue remains in 
the state exclusively. 

What, then, is the effect of a patent ? It creates no new right. It 
secures the patentee, for a limited time, the exclusive right of his invention; 
so that he has the same exclusive right in it, that he has in any other kind 
of property. Hie right, however, is secured more extensively than any 
state law could secure it. But within the limits of the state, a patent under 
the local law would be just as effectual. What is the situation of the right, 
after the expiration of a patent ? The right, under the common law of the 
state, may be considered as perpetual. It was so ruled by the judges, in 
Millar v. Taylor, but it was determined in the House of Lords, that the 
perpetuity of the right was controlled and limited by the statute of Anne. 
There is no such statute in New York, and therefore, the right remains as 
at common law. The act of congress cannot destroy the perpetuity of a 
right held under the law of New York, and which the act of congress has 
only secured for a certain time, to a greater extent, and by means of more 
effectual remedies. The right, then, remains, at the expiration of a 
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^patent, in the same condition as at its commencement, so far as regards 
the laws of New York, and within the territorial limits of that state, 
but cannot be asserted in other states. Even if this were not so, and 
it should be considered that the right becomes common, at the expiration 
of the patent, then it is, like all other common rights, subject to the control of 
the municipal laws of the state. It is of the essence of sovereignty, to con- 
trol and regulate all common rights. The legislature, possessing " supreme 
legislative power," may destroy a common right, either by abolishing it, and 
prohibiting the use of it altogether, or by converting it into an exclusive 
right. Thus, a right of way may be common, either by land or water, and 
it may be shut up by law, and the use of it prohibited. So, a right of fishery, 
in navigable waters, is common, and it may be prohibited altogether, or 
converted into a several fishery. In the same manner, as to patent-rights 
and literary productions : if, after a patent or copyright has expired, the 
right to use or publish becomes common, it may be controlled by law, and 
turned into a private right. So that a state law may continue or extend a 
patent-ripjht at pleasure. 

Thus, it follows, that whether the right of the patentee remains in him, 
after the expiration of his patent, at common law, or whether its use becomes 
common to all, it is subject to the state law, in the same manner, and to the 
same extent, as all other rights, and may, consequently, be controlled, 
limited, extended or prohibited, at the pleasure of legislature. 

*But the state may control or prohibit the use of any patented ^^^^ 
thing, during the existence of the patent. If an inventor do not *- 
apply for a patent for the invention, no other man can. The i^ight of the 
inventor, in such a case, remains as at common law. Every right or kind of 
property, created by the laws of the state, is subject to be controlled and 
regulated by the supreme legislative power of the sate. It cannot then be 
doubted, that before a patent is obtained, the state may prohibit the use of 
the thing invented ; either on the ground that it is mischievous in itself, or, 
from motives of general policy, that it is inexpedient to permit it. As, if 
it interferes with any general interest, as a labor-saving machini', which 
might deprive great numbers of their ordinary means of subsistence : or, if 
it should effect any great change in the course of business, which the legis- 
lature might deem injurious, as it relates to the community. Of these ques- 
tions of general policy, and of the expediency of any such prohibition, the 
legislature must, of course, be the sole judge. Thus, in the act of New 
York, to incorporate the North River Steam-boat Company, the corporation 
is prohibited from using any of its boats for the purpose of carrying freight. 
This was done, to protect the great shipping interest employed in the navi- 
gation of the Hudson river. Would this exercise of power bo affected by 
the obtaining of a patent? The object and effect of a patent is (as we have 
seen) to secure a pre-existing right, imperfect as to its means of enjoyment 
and its extent. The patentee obtains nothing by his grant, except an 
♦exclusive right, as it relates to the Union, instead of a riijlit limited ^^ 
to the state, together with more complete and certain remedies to pro- •- 
tect and enforce that right. If, therefore, ho could not use the thing 
invented, against the state law, before it is patented, neither can he thus use 
it, after it is patented, for his grant conveys no greater right than before 
existed. It is the undoubted attribute of all sovereignty, to regulate and 
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control the use of all property. A thing patented, when made and put In 
use, is nothing more than property ; and like all other property, is subject 
to the control of the sovereign power, as to the right to use it. There can 
be no doubt, that it may sometimes become important or necessary to the 
welfare of society, to regulate or prohibit the use of a thing patented. Con- 
gress cannot do this, or, at least, it has not done it. After the patent is 
granted, the power of congress over the subject-matter is exhausted. 
Patented things may be dangerous or noxious, either universally so, in every 
part of the country, or locally ; or, they may be useful at one time, and 
mischievous and noxious at another. Patented manufactures may be injuri- 
ous to the public health, though highly useful as manufactures ; or they may 
be nuisances to private individuals and neighborhoods, though extremely 
useful to the public. Can congress provide by its laws for the abatement of 
a public nuisance ? or give a right of action to an individual for a private 
nuisance? If not, these powers must reside in the states* The right to 
use all property, must be subject to modification by municipal law. Sic 
*n.Al **'^^^ ^^^ '^^ cUierium non Icedas, is a fundamental maxim. It belongs 

-1 exclusively to the local state legislatures, to determine how a man 
may use his own, without injuring his neighbor". Can a patent give rights, 
by which a patentee may infringe the vested rights of others? Can a 
patented boat be used on a ferry, the exclusive use of which has been 
granted by a state law ? 

This argument may be illustrated by the power to secure to authors the 
exclusive right to their works. This power is founded on the same reasons 
with the other, and gives the author the same rights as the inventor. Can 
the author, by virtue of his copyright, publish against the prohibition of 
state law ? A book may be libellous, or blasphemous, or obscene. Cannot 
the author be indicted and punished for it ? May not a citizen maintain an 
action for the libel ? If so, it cannot be lawful, by virtue of the copyright. 
If the state can punish the act of publishing, it may entirely prohibit the 
publication. It may regulate and restrain the press, so far as it is not pro- 
hibited by its own constitution. 

The laws of congress are framed on the supposition that the power to 
prohibit remains in the states. By the existing statute, they have not pro- 
vided that any inquiry shall be made as to the utility of the supposed inven- 
tion, when the patent is applied for. There is no authority to refuse a 
patent, on the ground of the inutility of the invention, and in practice, no 
inquiry is ever made, and patents issue, of course, on making the oaths 
^ , and paying the fees, even for things the most *trifling, absurd 

J and injurious. There is no provision for the repeal of a patent, on 
ground of its noxious or useless character. The law does not purport, in its 
terms, to give a right to use the thing patented, against the provisions of 
any state law. The act provides (§ 1), that if any person shall present i 
petition, " signifying a desire of obtaining an exclusive property," Ac, then 
a patent shall issue, granting to the petitioner "the full and exclusive right 
and liberty of making, constructing, using and vending to others to be 
used," the thing patented. The " exclusive property " spoken of, is only 
the same property that exists in anything else, and, of itself, gives no right 
to use the thing against the state law, any more than in the case of any 
other property. The words "using, and vending to others to be used," are 
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inserted to make the description of that " exclusive property *' complete. 
The words " making, constructing and yending," would not have constituted 
entire property in the thing, as one might make and vend, and all the world 
might use. The patentee's right of property might thus he greatly invaded, 
and he would be left without remedy, except against the " maker." The 
word " using," in the act, must receive this limited construction, or the law 
of congress goes beyond the power in the constitution. That was only to 
'' secure" a right, and meant nothing more than that a patentee should enjoy 
it alone, if anybody was permitted to enjoy it. But it was never intended, 
that the patentee should set the state laws at defiance. The acts relative to 
copyrights strongly *support this position. These acts contain no ^^ 
provision to ascertain the character of the books or engravings to be ^ 
published, and whether they be such as may be safely permitted, consist- 
ently with the good order of society and public morals. They grant the 
same right to the author, as the patent grants to the inventor. In both 
cases, they depend on the same constitutional right, and only convey a right 
to prevent others from using or publishing, without his consent, but not to 
enable him to use or publish, without restraint. 

If a state can thus control a right to use a thing patented, directly, it 
may do it indirectly. If, by a positive law, then, through the agency of the 
courts, by injunction or otherwise. Or, the right to prohibit the use of it 
may be delegated to individuals, either acting as public agents, or in their 
own behalf, to protect some other right vested in them ; and may forbid 
the use of the thing patented, or the publication of the book, the copyright 
of which has been secured, without their license. So that, if an exclusive 
grant be made by a state law to an individual, with a provision that the 
thing granted shall not be used in the state, without license of the grantee, 
and there be a patent under the act of congress for the same thing, the con- 
sequence would be, that the state grantee could not use it, because it would 
be a violation of the patent, and the patentee could not, without the license 
of the state grantee, because the state law prohibited him. Thus, the state 
law would be inoperative, so far as it granted the exclusive right ; but valid, 
so far as it prohibited the use of the thing patented. *These princi- ^^ ^ 
pies may be applied to the law now in question, which gives an ^ 
exclusive right, and forbids any person to use the thing which is the subject 
of the right, without the license of the persons in whom it is vested. It con- 
tains a granting clause, and a prohibiting clause. The injunction is founded 
on the prohibition, and may be enforced, though the grantees might not use 
the right. Let it be supposed that, from reasons of public policy, the laws 
of New York had prohibited the use of steam-boats entirely, and had 
directed the court of chancery to restrain them by injunction, would not the 
prohibition have been a valid one ? and if so, may not the state determine 
that it is against the public interest, that steam-boats should be built or 
navigated, unless under the direction, or with the license, of an individual, 
who may be thought particularly skilful in that business ? It might, there- 
fore, be contended, that this injunction is to be sustained, whatever might 
become of the respondent's exclusive right. 

A state may prohibit the use of a thing patented, by virtue of its power 
over the public doifiain. A patented thing cannot be used on the private 
property of an individual, without his consent. The power of the state over 
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the pablic property, is, at least, equal to that of an individual over his own ; 
and particularly so, as to the navigable rivers in the state, which are, emphat- 
ically, the property of the people of the state, and subject to their author- 
ity, acting through the local legislature. 
4i.^-| The question has hitherto been discussed, as if *the exclusive right 

^ claimed by the respondents, was the right to an invention, for which 
a patent may have been, or may yet be obtained. But in truth, his right is 
not to the use of any invention, or of anything for which a patent can be 
granted. Livingston and Fulton do not, on the face of the acts granting or 
securing the right, claim to be the inventors of anything. In the act of 
1798, c. 55, § 21, it is recited, that R. R. Livingston ^' is the possessor of a 
mode of applying the steam-engine to the propelling of vessels, on new and 
advantageous principles." It is not alleged or pretended, that he was the 
discoverer of that mode, or of the principles of its application ; or that the 
mode, or the principles, were secret or unknown to the rest of the world. 
His right, therefore, is to the use of an improvement, introduced (perhaps) 
from a foreign country, and, consequently, not the subject of a patent, and 
in respect to which congress has no power to legislate at all. On the 
other hand, it does not appear, that the appellant has a patent for any- 
thing connected with the subject of steam-boats, or for anything belonging 
to the steam-engine, which can be used in navigation by steam. He can, 
therefore, claim no right, in this case, under the patent laws ; and there is 
no question as to any actual conflict between the state right and a patent- 
right. He is, consequently, compelled to rely upon the broad ground, that 
the state has no power to legislate at all, for the encouragement of any 
art or science, or for any improvement connected therewith, because con- 
gress has legislated, under a power which is partial in its extent, both as to 
objects and time, 
♦ftol ^'^^ result of all that has. been said, tends to establish, that the 

-I power in the constitution is strictly a concurrent power. That it 
is also a limited power in congress, to promote science and the arts, 
by particular means, and in regard to particular objects, and for limited 
times. That all the residue of the power, to promote science and the 
arts, by all other means, and towards all persons and objects, and for 
unlimited times, remains exclusively in the states. That the states may 
legislate, in pursuance of this concurrent power, in all cases, and can 
grant exclusive rights to anything which may be the subject of a patent, 
which will be valid within their own territory, until a patent is actually 
issued, under the authority of the Union. That when a patent issues, 
the state has full power to prohibit or control the use of it, within its 
territory, though it cannot grant the right to use the patented thing to 
others. That it may exercise the power of prohibition, partially or totally, 
by direct legislative acts, or through the medium of its courts, and may dele- 
gate the right to prohibit to any of citizens. That in the present case, the 
right of prohibition has been delegated to Livingston and Fulton ; and the 
mode of exercising that right, is by injunction out of chancery. That this 
right of prohibition may be valid, even though the grant of the exclusive 
right to use, Ac, might be invalid. That the state laws are, therefore, 
valid, even on the supposition that the right granted by them, was to an 
invention which might be patended ; and that they would be valid, as to 
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tbeir prohibitions, even were a patent issued for the same ^object. Bat 
that, in truth, the right in question, has no connection with anything that 
can be the subject of a patent ; and if it has, that no patent has, in 
fact, issued to the appellant, nor does he, in any mode, claim a right under 
a patent. That the question, therefore, on this branch of the cause, is 
reduced to the inquiry, whether the state may legislate under a power, con- 
fessedly concurrent, when congress has not acted at all, or when no person 
sets up a right under any act of congress. 

But the laws of New York, now in question, are supposed to be in con- 
flict with the constitutional power of congress, " to regulate commerce with 
foreign nations, among the several states, and with the Indian tribes." This 
is a concurrent power, according to all the principles before laid down. It 
was fully possessed by tbe states, after the declaration of independence, and 
constantly exercised. It is one of the attributes of sovereignty, specially 
designated in that instrument, " to establish commerce." It is not granted, 
in exclusive terms, to congress ; it is not prohibited, generally, to the states. 
The only express restraints upon the power of the states, in this respect, are 
against laying any impost or duty on imports or exports (except for the 
execution of their own inspection laws), or of tonnage ; against making any 
agreement or compact with a foreign power ; and against entering into any 
treaty. All these prohibitions, being partial, are founded on the supposition, 
that the whole power resided in the states. They are, accordingly, all in 
restraint of state power. It is a clear ♦principle of interpretation, that r^ig, 
where a general power is given, but not in exclusive terms, and the ^ 
states are restrained, in express terms, from exercising that power, in par- 
ticular cases, that in all other cases, the power remains in the states as a 
concurrent power. Thus, the commentators on the constitution, speaking of 
the taxing power, say, " this restriction implies an admission that, if it were 
not inserted, the states would possess the power it excludes. And it implies 
a further admission, that, as to all other taxes, the authority of the states 
remains undiminished." Federalist, No. 32. And again, "in all cases in 
which the restriction does not apply, the states would have a concurrent 
power with the Union." This doctrine applies precisely to the power to 
regulate commerce. Laying imposts or duties of tonnage, is a part of the 
power to regulate commerce ; and the making of a compact or agreement 
with other states or nations, is the only method by which a state could make 
any commercial regulation, which, as it regards its own citizens, would 
operate beyond its territorial limits. These restrictions imply, that the 
general power to regulate commerce, is concurrently in the states, and that 
it may be exercised by the states, in all cases to which tlese prohibitions do 
not extend. But the same implication is still stronger, from the nature and 
terms of those prohibitory clauses. The state may lay duties on imports 
and exports, to execute its inspection laws. That class of laws *are, r^^g 
or may be, essential regulations of commerce, and they derive their *■ 
authority altogether from state power. The existence of a power to pass 
them, is, therefore, expressly recognised by the constitution. So also, a 
state may lay any duty upon imports or exports, or of tonnage, with the 
consent of congress. This provision implies, that the power to lay all 
duties remains essentially in the slates; that the exercise of the power is 
suspended, until congress consent ; and that, when the consent is given, the 

27 



A 



02 SUPREME COURT [PeVy 

Gibbons v. Ogden. 

State law acts of itself, and by state authority alone. The states nowhere 
derive any powers from the constitution. All its provisions are in restraint 
of their authority, and the consent of congress, in this instance, only removes 
the restraint. A state may not enter into any treaty ; but, with the consent 
of congress, may enter into an agreement or compact with another state, or 
with a foreign power. A treaty is made w^ith a view to the public welfare, 
either in perpetuity, or for a considerable length of time, and binds the 
whole Union. A compact or agreement is generally temporary in its nature 
and operation, and is executed by a single act, and binds only the state that 
makes it. In this sense, the constitution must be understood, when it speaks 
of treaties, as distinguished from compacts. It follows, that general and 
permanent commercial regulations with foreign powers, must be made by 
treaty, but that particular and temporary regulations of commerce may be 
made by an agreement of a state with another, or with a foreign power, by 
*fisl ^^^ consent of congress. But *in this case, the compact would derive 

-* all its efficacy from the original inherent power of the state, not from 
the act of consent by congress, which would merely remove an existing 
restraint. 

There is nothing in the nature of this power, which renders it exclusive 
in congress. The power itself does not grow out of the Union, like the 
power " to borrow money on the credit of the United States." It does not 
operate, when exercised by a state, beyond its territorial limits, like the 
power of naturalization. There is no necessary repugnancy between the 
acts of the two governments, under this power, since its clearly admits of 
a great variety of regulations, which may operate together, without direct 
interference. The restraints specially imposed on the power of the state, 
relating to commerce, would have been unnecessary, if it were not con- 
sidered as a concurrent power. 

The practice of the states shows that the power has always been consid- 
ered as concurrent. Thus, the state of New York has passed numerous laws 
which are regulations of commerce with foreign nations, with other states, 
and with the Indian tribes. (a) As to that part of the power which relates 
to trade with the Indian tribes, the people here referred to, may be within 
the limits of a state. Thus, the commentators on the constitution consider 
it in that light, and contrast the power with that relating to the same sub- 
^ , ject in the ♦old confederation, which was qualified so as " not to in- 

-■ fringe the legislative rights of any state, within its own limits." Fed- 
eralist, No. 42. Thus, congress has legislated on that basis. By the act to 
regulate trade and intercourse with the Indian trides, it is provided (§ 19), 
that nothing contained in the act shall be so construed as to prevent any 
trade with Indians, on lands surrounded by settlements of citizens, and being 
within the ordinary jurisdiction of any of the individual states." But the 
state of New York has also legislated on the same subject, and by the '' act 
relative to the different tribes and nations of Indians, within this state," pro- 
hibits the purchase of land from any Indian, without the authority of the 
legislature ; prohibits the sale of various articles to any Indian or tribe ; 
makes numerous other regulations, as to trade and intercourse with them, by 



(a) Those laws will be found specifically enumerated and stated in a note to Mr. 
Emmef 8 argument 
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the citizens who Burround them, so as to cover the whole ground over which 
congress has declared its act should not extend. An examination of the 
laws of other states, will show that many of them have legislated, ander 
every part of this power, to the same extent, and in some cases to a greater 
extent, than New York ; and will show the havoc, which mast he made in the 
state laws, if this power is not to he considered concurrent. 

This power is not only concurrent, but is limited in congress. It does 
not extend to the regulation of the internal commerce of any state. This 
results from the terms used in the grant of power, *" among the sev- p^- 
eral states." It results also from the effects of a contrary doctrine *• 
on the whole mass of state power. Internal commerce must be that which is 
wholly carried on within the limits of a state : as, where the commencement 
progress and termination of the voyage are wholly confined to the territory 
of the state. This branch of power includes a vast range of state legislation 
such as turnpike-roads, toll-bridges, exclusive right to run stage-wagons, 
auction licenses, licenses to retailers and to hawkers and pedlers, ferries over 
navigable rivers and lakes, and all exclusive rights to carry goods and pas- 
sengers, by land or water. All such laws must necessarily affect, to a great 
extent, the foreign trade, and that between the states, as well as the trade 
among the citizens of the same state. But although these laws do thus 
affect trade and commerce with other states, congress cannot interfere, as its 
power does not reach the regulation of internal trade, which resides exclu- 
sively in the states. 

It has thus been seen, that this power is concurrent ; and as such, may 
be exercised by the states, subject, like all other concurrent powers, to the 
power of congress, when actually exercised ; and that it is limited, not 
extending to the internal trade of a state. We contend, that the exclusive 
right claimed by the respondent is valid, considered either as a regulation of 
intercourse and trade among the several states, or as a regulation of the 
internal navigation of the state. 

Considering it, then, as a regulation of trade *among the states, r«^^ 
it becomes necessary to inquire into the foundation of the right of 
intercourse among the states, either for the purposes of commerce, or residence 
and travelling. From the declaration of independence, in 1776, until the 
establishment of the confederation, in 1781, the states were entirely and 
absolutely sovereign, and foreign to each other, as regarded their respective • 
rights and powers as separate societies of men. During that period, the 
right of intercourse among them rested solely on the jus commune of nations. 
By the law of nations, the right of commerce has its foundation in the obli- 
gation resting upon all men, mutually to assist each other, and to contribute 
to the happiness of their fellow-creatures. Right on one side, springs from 
obligation on the other. The right to purchase, springs from the obligation 
to sell. " One nation has, therefore, a natural right to purchase of another 
the things wbich it wants, and which the other does not need." The law of 
nations being only the application of the law of nature, as regulating the 
rights and obligations of individuals, to nations and sovereign states, this is 
the foundation of the right of buying. But the right of selling does not 
impose any obligation on another nation to buy, as that other may not want, 
and must be the sole judge of its own necessities. Vattel, Droit des Gens, 
Uv. 1, c. 8 J liv. 2, c. 2. It follows, then, that any state has a natural right 
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to purchase of any other the articles which it needs, and to open a commer- 
^^Hi cial intercourse for that purpose ; but that every *state, being under 

■* no obligation to purchase of another, may, at its pleasure, prohibit 
the introduction of any foreign merchandise. These rights of purchasing 
are not perfect rights, and, of course, cannot be enforced by one nation 
against another ; and being thus imperfect, it depends upon the will of each 
nation, whether it will carry on any commerce with another, or upon what 
terms, and under what regulations. These imperfect rights, like all other 
imperfect rights between nations, can become perfect only by treaty ; the 
effect of which, is to secure to a nation rights of commerce or intercourse, 
which it before enjoyed at the will of another. The right of travelling, or 
of entering into and residing in one nation, by the citizens or subjects of 
another, depends on the same principles of international law. But the 
sovereign may forbid the entrance into his territory, either to foreigners in 
general, or in particular cases, and under particular circumstances, or as to 
particular individuals, and for particular purposes. Vattel, liv. 2, c. 8, § 180. 
And as he may prohibit the entrance altogether, he may annex what condi- 
tions he pleases to the permission to enter. In the absence of any treaty 
stipulation, and of any prohibitory regulations, the natural right would exist, 
and might be exercised and enjoyed. 

This being the relation subsisting between sovereign states, it follows, 
that before the confederation, each state enjoyed the right of intercourse 
with all the others, at the will of those others, both as respects the transit 
♦fisl *"^ residence of persons, *and the introduction and sale of property. 

-* The confederation was a treaty between sovereign states, and *' the 
better to secure and perpetuate mutual friendship and intercourse among 
the people of the different states," stipulated, that the free inhabitants of 
each state should have '' free ingress and egress to and from any other state," 
and should enjoy in each state " all the privileges of trade and commerce ; 
subject to the same duties, impositions and restrictions, as the inhabitants 
thereof respectively ; provided, that such restrictions shall not extend so far 
as to prevent the removal of property imported into any state, to any other 
state, of which the owner is an inhabitant." This article, then, secured the 
right of passing from one state to another, but gave no new right of com- 
merce as to the introduction of any goods, and not even the right of remov- 
ing from the state any property purchased in it. The rights of commerce, 
therefore, as between the states, remained as before, subject to all the 
municipal laws of the state, except that those laws must be general and 
impartial in their application. Under the confederation, then, the states 
retained the whole power of regulating foreign commerce, and that between 
the states, except as stipulated in the treaty of confederation itself. Under 
it, all the trade and intercourse between any state and any foreign nation, 
was carried on by the law of nature and nations alone. All trade between 
any state and another state, as to the right of importation, &c., was carried 
on in the same manner. No state could make any treaty of commerce 
♦601 *^^*^ * foreign power, or with another state. 

The inconveniences resulting from these powers of the states, gave 
rise to the new constitution. These inconveniences consisted principally in the 
impositions and taxes levied on property imported and exported by one 
state through another. There was no inconvenience as to the right of pass- 
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ing from state to state, as that was secured by the articles of confederation. 
The constitution applied the remedy to these evils in two ways : 1. By 
express prohibitions on the states, in those particulars in which the evils 
had been most sensible felt, preventing them from levying any impost or duty 
of tonnage, without the consent of congress. 2. By vesting congress with 
a general power to regulate commerce with foreign nations and among the 
states. The constitution does not profess to give, in terms, the right of in- 
gress and regress for commercial or any other purposes, or the right of 
transporting articles for trade from one state to another. It only protects 
the personal rights of the citizens of one state, when within the jurisdiction 
of another, by secunng to them '^ all the privileges and immunities of a 
citizen " of that other, which they hold subject to the laws of the state as its 
own citizens ; and it protects their property against any duty to be imposed 
on its introduction. The right, then, of intercourse with a state, by the 
subject of a foreign power, or by the citizens of another state, still rests on 
the original right, as derived from the law of nations. Suppose, there 
*was no treaty with a foreign power, and no act of congress regulat- ^^^ 
ing intercourse with that power, but barely a state of peace ; that ^ 
power would enjoy the right of trade and intercourse with New York, by 
the law of nations alone. But that right might be restrained, or regulated, 
or abolished, by the law of New York alone. Such was the situation of 
New York, before the adoption of the constitution, both as to foreign 
nations and the other states. The constitution has not abridged the power 
of the state in this respect. It has only subjected it to the superior power 
of congress, when actually exercised. 

An examination of the acts of congress on this subject will show, that, 
as the constitution has not given the right of intercourse and trade, so 
neither has congress, in the exercise of its constitutional powers, by any law, 
given that right. Here, the learned counsel entered into an elaborate 
examination of the statutes, for the purpose of establishing this position. 

It would seem to follow, from this view of the constitution and the acts 
of congress, that the right of transit from state to state, by land or water, 
for commercial or other purposes, is founded on the jus commune of nations; 
that the constitution does not afPect that right, except in specified cases ; and 
as to all others, leaves the right as before, with a general power in congress 
to regulate and control it, so far as it may be connected with commerce ; 
that the state has the concurrent power also, to regulate and control it, so 
far as it may connected with commerce, that the state has *the con- r^,.. 
current power also, to regulate and control it, in all cases where its ^ 
regulations do not actually conflict with those of congress ; that congress 
has made no regulations, which alter or affect the right at all, by giving any 
other right than was before enjoyed ; that all the regulations of the state, 
therefore, which operate within its own limits, are binding upon all who 
come within its jurisdiction ; and that if congress deems such regulations 
to be injurious, it may control them, by express provisions, operating directly 
upon the case. 

The case has, theretofore, been considered as if the steam-boat laws were 
regulations of commeix;e among the states, in the ordinary acception of those 
terms. But is the law in question anything more than a regulation of 
the internal navigation of the waters of the state ? In terms, it applies only 
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to the waters within tlie state. It does not deny the right of entry into its 
waters, to any vessel navigated by steam : it only forbids such vessel, when 
within its waters and jurisdiction, to be moved by steam; but that vessel 
may still navigate by all other means ; and it leaves the people of other 
states, or of New York, in the full possession of the right of navigation, by 
all the means known or used at the time of the passage of the law. It is, 
therefore, strictly a regulation of internal trade and navigation, which 
belongs to the state. This may, indeed, indirectly afFect the right of com- 
mercial intercourse between the states. But so do all other laws regulating 
internal trade, or the right of transit from one part to another of the same 
*'791 ^^^^^ 9 BVLch as quarantine laws, inspection *laws, duties on auctions, 

^ licenses to sell goods, &c. All these laws are acknowledged to be 
valid. They are passed, not with a view or design to regulate commerce, 
but to promote some great object of public interest, within the acknowledged 
scope of state legislation : such as the public health, agriculture, revenue or 
the encouragement of some public improvement. Being passed for these 
legitimate objects, they are valid as internal regulations, though they 
may incidentally restrict or regulate foreign trade, or that between the 
states. So, of the laws now in question ; they were passed to introduce and 
promote a great public improvement, clearly within the power of the state 
to encourage. They operate entirely within the limits of the state. They 
put no restraint on the right of entry into the state ; but they exclude from 
the right of navigation on its waters in a particular mode, because they deem 
that mode injurious to the public interest, unless used by particular persons. 
How can they be distinguished in principle, from all the other laws which 
have been referred to ? If steam-boats had been pernicious in themselves, 
or had been deemed so as afPecting injuriously other great public interests, 
could congress have prohibited them on the wiaters of New York, by any 
exercise of the power to regulate commerce ? Could not the state have 
done it, by virtue of its general power, on its navigable waters ? Suppose, 
that steam-boats were found to be unsafe, and destructive to property or 
lives, unless built or navigated by persons particularly skilful, could not the 
jjj , state prohibit the *use of them, unless thus built and navigated ? If, 

-' under any circumstances, tlie state may lestrict the use of them to 
particular persons, it may do so, in its own discretion, for reasons of which 
it alone is the judge. All this shows that the restraint imposed by these 
laws, on the navigation of the waters of the state, is merely an internal 
regulation of the right of transit, or passage from one part of the state to 
another ; that it is a regulation which, if even indispensable to the public 
safety, congress could not make ; and that the power to make it must, there- 
fore, be in the state. 

The right of a state to regulate its internal trade, applies as well to its 
navigable waters, as to its other territory. Its rivers are its territory and 
domain, as much as the land, and equally subject to its laws in all respects. 
The power of congress to regulate commerce applies as well to the land as 
to the water. Commerce between the states, and with foreign powers, is 
very extensively carried on by land. Congress has accordingly adapted its 
revc nue laws to the land, by imposing duties on goods imported in carriages, 
Ac. When goods are brought into the state in a carriage or wagon, cannot 
the state prohibit the transportation of those goods from one part of the 
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state to another, except in a particular manner, or by a particular road, or 
in yehicles of a particular description ? Where is the difference between an 
exclusive right to navigate vessels by steam on the water, and an exclusive 
right to move carriages by steam on the land ? Cannot a *state grant ^^ 
an exclusive privilege to carry goods as well as passengers, in car- ^ 
riages or vessels, by water or by land ? May it not convert all its roads 
leading into other states, into turnpikes, levy tolls upon them, and alter and 
abolish them at pleasure ? All these are regulations of the internal trade of 
the state, but they may, and, indeed, must, affect, to a great degree, the 
trade between the states. By virtue of the right of a state over its naviga- 
ble waters, it establishes ferries, which are exclusive rights to use parts of 
navigable waters, for particular purposes and in a particular manner ; and 
bridges, which interrupt, and sometimes destroy the navigation of rivers. 
It grants the land under the water, at pleasure, builds public piers, erects 
dams and other obstructions, and diverts the course of the waters for any 
purpose whatsoever. By its power over its land territory, a state establishes 
roads and canals, regulates the carrying of goods, and the amount of tolls 
upon them, grants exclusive privileges to stage-wagons and others, for the 
carriage of goods and passengers, and performs all other acts of sovereignty 
in regard to these public highways. 

It appears, then, that a state may exercise the same control in these 
respects, over both land and water, within its own jurisdiction ; that the 
right, as to both, rests on the same foundation, that of a sovereign over his 
domain ; and that it has uniformly been exercised over both, in the same 
manner. What, theii, is the right under which the respondent claims ? It 
is only an internal regulation of the use of the waters of the state. This 
*is clearly the case, when it applies to the case of the conveyance of ^^ 
passengers or goods, on the waters of the state, where the whole jour- L 
ney or transit is within the state, as from New York to Albany. Is it, in 
truth, anything more than an exclusive right of ferry over the waters of 
Hudson's river ? It is, in substance and effect, an exclusive right to carry 
passengers in boats navigated in a particular mode, on the navigable waters 
of the state. These waters are a public highway, like any other public 
road on land, and as such, are completely subject to the control of the state 
laws. There are various acts of congress which recognise the power of the 
states to control their navigable waters. Thus, in the act enabling the peo- 
ple of Louisiana to form a constitution, there is a provision, that the state 
convention shall ** pass an ordinance providing that the river Mississippi, 
and the navigable rivers and waters leading into the same, or into the gulf 
of Mexico, shall be common highways, and for ever free, as well to the in- 
habitants of the said state, as to other citizens of the United States, without 
any tax, duty, impost or toll therefor, imposed by the said state." (2 U. S. 
Stat. 642.) And in the act for the admission of that state, the above pro- 
visions, as to the navigation of the Mississippi, are made one of the funda- 
mental conditions of the admission. (Ibid. 703.) Similar conditions were 
also imposed upon the admission of the states of Mississippi, Missouri 
♦and Alabama (3 U. S. Stat. 349, 492, 646) ; which strongly imply, ^^^ 
that the new states would have had a right to control the navigation of ^ 
their waters, if these provisions had not been inserted ; that there is nothing 
in the constitution which could prevent them from doing so, when they 
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should once have been admitted as equal members of the Union ; and that 
congress could pass no lavy^ under the constitution, to prevent them from 
doing it. 

But the power of congress is " to regulate commerce." The correct 
definition of commerce is, the transportation and sale of conunodities. It is 
so considered in all the regulations made by the laws of congress. They 
speak generally of vessels and their cargoes, and whatever rights are given 
by the laws of congress, apply to commerce strictly and properly speaking. 
Any person claiming to navigate the waters of the state of New York 
against the state laws, under any right derived from the laws of congress 
relative to commerce, must show himself qualified according to these laws, 
and actually exercising that right under their provisions. Now, if the 
license here set up gives any right, it is to carry on the coasting trade, which 
consists in transporting goods from one state to another. It is not pretended, 
that the appellant was engaged in this trade, when stopped by the injunc- 
tion. It appears by the pleadings, that his boat was employed in the trans- 
portation of persons or passengers for hire, and it is notorious, that this is a 
4,Hh.i distinct business. *It is often entirely disconnected from any com- 

-* mercial object, though sometimes indirectly connected with trade. 
So it has been considered by some of the states. New York once laid a tax 
upon passengers travelling in the steam-boats ; and Delaware taxed passen- 
gers travelling through that state in carriages. But these states could have 
laid no tax on property thus transported. If, then, the appellant's boat was 
engaged, hondfide^ in the coasting trade, the question might arise as to its 
rights und privileges under the enrolment and license. But when no trade 
is carried on, or intended to be carried on, under the license, it is clear, that 
the license is a fraud upon the state law, if that law is in other respects 
valid. An examination of the provisions of the statutes relating to the 
coasting trade will show, that they all relate exclusively to the coasting 
trade, as before defined, and do not contemplate the carrying of passengers, 
as distinguished from commerce. Every vessel engaged in it, must not 
only have a license, but must comply with various regulations, at every 
departure she takes from one district to another ; and unless it is shown 
that such regulations have been complied with, the vessel can claim no right 
(in any case) to navigate under the laws of the United States. It does not 
appear, that the appellant's boat has ever done this, or pretended to do it, 
or, in fact, to be engaged in trade at all. 

It has thus been attempted to be shown, that our exclusive right is 
valid, even if the law granting it is to be considered as a regulation or 
♦7r1 restriction *of the right of commercial intercourse between the states, 

-* on the ground : 1. That the power to regulate commerce is strictly 
a concurrent power. 2. That the state may act in any manner, in the exer- 
cise of that power, so long as its laws do not interfere with any right exer- 
cised under the constitution or laws of the United States. 3. That the 
appellant, in this case, hos shown no right under that constitution, or these 
laws, and therefore, cannot contest the validity of the exclusive grant. 
4. That even if the enrolment and license relied on, give a right, it is not 
the right of intercourse for any other purpose than for the coasting trade ; 
and the appellant does not show that he was carrying on, or intended to 
carry on, that trade. But that the state law, in fact, is only a regulation of 
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the internal trade and right of navigation, within the territorial limits of 
the state : that the power to regulate this, is exclusively in the state ; that the 
state has exercised it, in the same manner, both by land and water ; and 
that the law is valid, although incidentally it may affect the right of inter- 
course between the states. To which it may be added, that the state law 
may be valid in part, or as enforced under particular circumstances, though 
it may be void under other circumstances. Thus, the law may be held void, 
so far as it restrains the right of navigation between state and state, either 
for commercial purposes, strictly speaking, or for all purposes, including the 
transportation of passengers. And it may, at the same time, be valid, so 
far as it restrains the right of internal navigation, strictly *8peaking, r^^^Q 
either in the whole extent of the right, or as a mere exclusive right *- 
to carry passengers in steam-boats. Thus, the state law may be suffered to 
operate, in whole or in part, so far as it may, without actual conflict with 
the constitution or laws of the United States. 

JEhnmet^ on the same side, stated, that the question sought to be pre- 
sented, was the complete invalidity of these laws of New York, as being 
repugnant to the constitution of the United States. If the invalidity be not 
total and absolute (and that might well be the case with statutes, which are 
often void in part, and good for the residue), the appellant must further 
show, that he himself stands in that situation, which entitles him to allege 
their partial invalidity ; that his case is such, as that the part of the law 
which is void, is calculated, if enforced, to affect or injure his rights. 

In addition to the general primd facie presumption in favor of the con- 
stitutionality of every act of a state legislature, this series of laws derives 
a peculiar claim to that presumption, from the history of the circumstances 
attendant on their enactment. On the 19th of March 1787, a short time 
before the meeting of the federal convention, the legislature of the state of 
New York made its grant to John Fitch, for fourteen years. From motives, 
of the correctness of which this court can take no cognisance, the legisla- 
ture, on the 27th of March 1798, thought fit to repeal that law, on the sug- 
gestion that Fitch was either dead, or had withdrawn *him8elf, and p^ 
that Robert R. Livingston was possessed of a mode of applying the ^ 
steam-engine to propel boats, &g. At this time, all the laws of congress 
regulating commerce and patents, had been for above five years in opera- 
tion, and their provisions familiarly known. The counsel of revision, con- 
sisting of Mr. Jay, as governor. Chief Justice Lansing, Judge Lewis and 
Judge Benson, notwithstanding the personal regard they might well be sup- 
posed to have entertained for Chancellor Livingston (who was also a mem- 
ber, but did not sit), thought it their duty to object to this bill, on the ground 
that the facts from which Fitch's forfeiture was to arise, had not been 
found by some due course of law. The act, however, passed the legislature 
by a constitutional majority. But he would here ask, who made this objec- 
tion, and what were the inferences it afforded, as to the constitutionality of 
the law ? Mr. Jay's is a name of peculiar authority ; Chief Justice Lansing 
had been a member of the federal convention ; and both the judges were 
perfectly conversant with the political proceedings of the day. They were 
adverse to this act, on principle, and must be presumed to have presented 
all the objections against it, which they thought well founded. They not 
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only did not think, that the adoption of the constitution, and the enacting 
by congress of her revenue and patent laws, had made Fitch's privileges 
cease, but neither the constitution nor those laws appeared to furnish any 
objection against a similar grant to Robert R. Livingston. On the 29th of 

^ March 1 799, an act was passed, extending *the former act for twenty 

-I years from its date, and giving two years for making the experiment. 
That passed the council of revision, without any objection, none of the 
judges having dreamt that it was unconstitutional. The time for making 
the experiment having run out, without a boat having been made, and Mr. 
Fulton having associated himself to Mr. Livingston in the investigation, on 
the 5th April 1803, the legislature made the grant anew to Messrs. Livingston 
and Fulton. And that law was again approved of by the couticil of revi- 
sion, consisting almost entirely of new members, and differing from the first. 
The time granted by this law for constructing a boat, again ran out ; and 
on the 6th of April 1807, it was again extended for two years, and that act 
also approved of by the council of revision. In the course of that year, the 
experiment was successfully made ; and on the 11th of April 1808, the legis- 
lature, by an act, which also passed the council of revision, made a contract 
with Messrs. Livingston and Fulton, by which they hoped to gain, and did 
gain, unequalled accommodations, for persons travelling in the state. 

The success of those gentlemen awoke the cupidity of others, and doubts 
of the constitutionality of those laws were, for the first time, raised. But, 
after these questions were first broached, and while opposition boats were 
actually building, on the 9th of April 1811, the legislature passed another 
act, which also received the sanction of the council of revision. These were 
not judicial decisions ; but they were six consecutive and deliberative 
^ , *acts of judges, equally bound, by their duty and oath of office, to 
^^ examine, decide and act upon this objection, if it had sufficient force ; 
they so nearly resembled judicial decisions, that they might well be cited as 
authorities. They also showed, that the laws now objected to had not grown 
out of any temporary effervescence, or excitement, or party intrigues. The 
grant began in 1798, and had been universally ratified down to 1811. 

But the constitutionality of those laws had been the subject of a judicial 
decision of the most respectable character. The act of 1811 had a proviso, 
that nothing therein contained should extend to the three opposition boats 
actually built and launched. With regard to two of them, Livingston and 
Fulton filed a bill for an injunction to prevent their navigating. The then 
chancellor thought the question too important to grant an injunction, in the 
first instance, and refused it ; from that decision an appeal was made to the 
court of errors of that state ; there, the constitutionality of those laws was 
very ably disputed, but supported by the unanimous decree of that court, and 
the very elaborate opinions of the judges, which, for sound constitutional rea- 
soning, can scarcely be surpassed. Livingston v. Van Ingen^ 9 Johns. 607. 

New York is not the only state which has passed such laws. Massa- 
chusetts, February 7th, 1816, granted to J. L. Sullivan, a similar grant for 
*ft^1 s^^*"^ tow-boats, on Connecticut river, for *twenty-eight years, after 

J the expiration of his patent, which, on February 11th, 1819, was 
enlarged for two years. New Hampshire, in June 1816, gave him a similar 



1 But stie North River Steamboat Go. v. Livingston, 3 Cow. 718 ; s. a Uopk. Oh. 161. 
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privilege on the Merrimack. Pennsylvania, on the 26th of March 1813, 
gave a similar right to James Barnes, from Wilksbarre to Tioga Point, the 
borders of our state. Georgia, on the 14th November, 1814, gave a similar 
right to S. Howard, for all the waters of the Ktate, with steam tow-boats ; 
and by another act, 19th December 1817, granted to a company (probably 
deriving nnder Howard) a similar right for steam-boats, for twenty years. 
Tennessee has lately given a similar right on the Tennessee river. 

What are the provisions of the constitution alleged against the validity 
of those laws ? They are to be found in the powers given to congress, art. 1, 
§ 8, to regulate commerce with foreign nations, and among the several 
states, and with the Indian tribes ; and also to promote the progress of 
science, and of the useful arts, by securing, for limited times, to authors and 
inventors, the exclusive right to their respective writings and discoveries. 
If the constitution had not contained either of the provisions referred to, the 
right of the states to grant exclusive privileges would be unquestionable. 
At any rate, no point could be presented to this court, by which it could 
have jurisdiction to consider the validity of their grants. In free countries, 
which reject the pretensions of prerogative, it is (unless constitutionally for- 
bidden) a *part of the right of legislation ; and whether wisely exer- ^^ 
cised or not, is a question between the government and the people, ^ 
with which this court have nothing to do. 6 Johns. 669-60, per Yates, J. ; 
p. 663, per Thompson, J. ; p. 673-4, jper Kent, C. J. Those are the only pro- 
visions on the subject ; for it is clear, that the 2d section of the 4th article 
(which, however, has sometimes been mentioned) would not have prevented 
the exercise of this right : that is only intended to secure to all citizens of 
the United States, when coming into any state, the same immunities and 
privileges that are enjoyed by the citizens of that state, and subject to the 
same laws and regulations ; and, unquestionably, those laws do not place 
the citizens of other states on a different footing than the citizens of the 
state of New York. 

Those provisions, before specified, cannot apply to interfere with the 
state laws, unless where a case is presented, the facts of which bring it 
within one or other of those provisions. Houston v. Moore, 5 Wheat. 1, 
per Johnson, J., p. 33. Now, the case presented contains nothing to make 
either of the provisions of the constitution applicable to it. Certainly, no 
patent is here presented touching the same subject-matter, and with which 
the state grants are pretended to interfere. On this point, the appellant has 
no right to ask for the decision of this court, or to claim the benefit of its 
jurisdiction. Neither does the case present any ground on *which the -^ 
application of the clause respecting commerce can be made ; the ves- ^ 
sels not having been engaged in trade or commerce, but in carrying passen- 
gers for hire. 

But if either of those provisions can be applicable, what is the general 
rule for their construction, as to the extent and conclusiveness of the power 
they confer ? In the delegation of authority to congress itself, by the con- 
stitution, the phraseology does not imply exclusive power. It is remarkable, 
that even the definite article the is omitted, and it is only provided that 
congress shall have power, &c. And this omission was not accidental, but 
Btudiously made. By referring to the journals of the Federal convention, 
(p. 76), it will be found, that the sixth article of Mr. Charles Pinkney's 
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draft has the words " shall have the power," Ac. In the draft reported by 
the committee of five (art. 7th) the definite article is still preserved (p. 222). 
In the draft as reported by Mr. Brearly, the word " the " is left out, clearly 
by design (p. 323-4). Notwithstanding that, Mr. Patrick Henry and Mr. 
George Mason, and, indeed, the opposers of the constitution generally, 
thought that by that instrument, as originally presented to the people, all 
the powers given to congress would be considered as given to them exclu- 
sively of the states (Virginia Debates 300). Mr. Henry said, " the right 
*ftAl interpretation of the delegation of those *powers was, that when 
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powei*s was given, it was exclusively given." And Mr. George 



Mason (p. 313), asks, " will powers remain to the states, which are not 
expressly guarded and reserved ?" This construction, which was the gene- 
ral foundation of the opposition to the constitution, was strenuously disa- 
vowed and reasoned against in the Federalist (Nos. 32, 82), and actually 
produced the 10th article of the amendment. The same doctrine was nev- 
ertheless, maintained by one of the counsel in the case of Stur^ v. Crown- 
Vishieldy 4 Wheat. 124 ; he says, " every power given to the constitution, 
unless limited, is entire, exclusive and supreme." But the court held differ- 
ently ; that the grant of a power to congress does not imply a prohibition on 
a state to exercise the same right. Ibid. 193. And the doctrine is very 
fully enlarged upon by Mr. Justice Story, in Houston v. Moore^ 5 Wheat. 
48, 54. It is also very clearly laid down in the case already cited, by 
Thompson, J., and by Kent, Ch. J. Livingston v. Van Ingen^ 9 Johns. 
565, 671. But the rule is more strongly, and perhaps, not less justly, laid 
down by Judge Tucker, in his edition of Blackstone's Commentaries (part 
1, app'x D, p. 154); after alluding to the clauses restraining the powers 
given, he says, " the sum of all which appears to be, that the powers dcle- 
♦ft7l E^^^ ^^ *^® federal government are, in all cases, to receive the *most 

J strict construction that the instrument will bear, where the rights of 
a state, or of the people, either collectively or individually, may be drawn in 
question." This rule of construction must be correct ; for the constitution 
gives nothing to the states or to the people. Their rights existed, before it 
was formed, and are derived from the nature of sovereignty, and the princi- 
ples of freedom. The constitution gives only to the general government, 
and so far as it operates on state or popular rights, it takes away a portion, 
which it gives to the general government. In respect to extent and range, 
this delegation of powers ought, perhaps, to bo literally construed ; but the 
states or the people must not be thereby excluded from the exercise of any 
part of the sovereign or popular rights held by them, before the adoption of 
the constitution, except where that instrument has given it exclusively to 
the general government. The 10th amendment of the constitution was 
adopted to secure that construction, and it is conformable to the rules of 
reason and law, in construing every similar instrument. The truth of this 
rule has, however, been sometimes controverted, by referring to the power 
of naturalization as exclusive, and reasoning from that to the others. Natur- 
alization is decided by this court to be an exclusive power ; but it must be 
flo considered, not from the grant of it in the 7th article, but from the force 
and necessary effect of the 2d section of the 4th article. It is, therefore, 
*88l *" exception, and does not shake the general rule. 

"■ It is of very little importance, whether the power *to regulate 
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commerce be exclusive or concurrent, since this state grant does not, in 
fact, interfere with any congressional regulation of commerce. But as the 
exclusive nature of that power has been always insisted on, and used as 
an argument against this grant, it may be right to consider the solidity of 
the assertion. The expression, concurrent powers, is objected to, as if it 
Implied equality in the rights vested in congress and the states. It is only a 
verbal criticism, that it would be the more correct if the term used was co- 
ordinate. The term, concurrent, is adopted by the Federalist, and has con- 
stantly been used to express those powers. It is always understood, when 
so applied, that the exercise by the states must be subordinate, and never 
can be in collision with that by congress. It has been said, commerce is an 
nnit ; the meaning of that expression does not very clearly appear, nor its 
force and application to the argument. If it be an unit, the constitution has 
broken it into fractions, and given to the states the exclusive control of one 
of the fractions. But further, the regulations relating to that unit, are 
many and various : some acting on one part, and some on another, and oper- 
ating on it in different ways. It is with these regulations, that this discus- 
sion has to do ; and the question still remains, whether some of those 
regulations may not, subordinately, emanate from the states. 

As congress has no power to regulate the internal commerce of any state, 
none of its regulations can affect so* much of the exclusive grant, as 
^restrains vessels which are only used within the states : nor can it ^^ 
give to any man a permission to carry on any steam-boat navigation, * 
which in ics beginning, and ending, and course, is entirely confined within the 
waters of the state : for instance, between New York and Albany ; on Cay- 
jga lake ; on lake Ontario, and the St. Lawrence from Niagara to Ogdens- 
burg. The only questions can be, as to navigation between foreign countries, 
or another state and New York ; and even there, the power of congress 
could only be extented to fair cases of trading, within the purview of the 
constitution, and not to the mere transportation of passengers : nor to any 
colorable pretence of trading, as a cover for c^irrying passengers, and defeat- 
ing the grant. This distinction is, in itself, of great consequence, and 
peculiarly applicable to the case before the court, in which the complainant 
states, and the defendant admits, the vessels to have been employed in the 
transportation of passengers. The power given to congress to regulate com- 
merce with foreign nations, and between the several states, relates to 
commerce, in the proper acceptation of the term ; " the exchange of one 
thing for another ; the interchange of commodities ; trade or traffic." This 
is the direct subject of the power ; and by force of the auxiliary power, "to 
make all laws which shall be necessary for carrying into execution the fore- 
going powers," congress has passed laws for erecting ports of entry and 
delivery, for the collection of duties, regulation of seamen and ships em- 
ployed in foreign commerce, or that between the states. Ports, duties, 
seamen ♦and ships afford the means of regulating commerce, and r^f.^^ 
therefore, so far as they are used in such commerce, they come within *■ 
the powers of congress. It has an incidental power, indeed, to regulate 
navigation, but only so far as that navigation is, or may be, subservient to 
the commerce it has a direct power to regulate. It has no right to interfere 
with the navigation of the navigable waters of any state, or even where they 
are common to two states, except so far as that navigation is used for, or 
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applicable to, the purposes of the commerce it has the power to regulate ; 
and it is a proposition unequivocally false, when asserted generally, that 
congress has power to interfere with or regulate the navigation of the navi- 
gable waters of any state or states. The proposition can only be made true, 
by adding the qualification, " in so far as that navigation is used in foreign 
commerce, or commerce between the states." 

It is contended, that the navigable waters belong peculiarly to the federal 
government, and not to the states within which they are. This position, 
combined with some others, made by the appellant's counsel, leads to alarm- 
ing results. We have canals of which we are proud, and from their tolls 
the state anticipates large profits : one is being laid out from Sharon, in 
Connecticut, to the Hudson ; and another contemplated through New Jer- 
sey, from the Delaware to the Hudson. Those already in operation, run 
from navigable waters to navigable waters ; from lake Erie or Champlain 
to the Hudson : those projected, are to be from one state to another. Their 
^P^l utility and profits must *re8nlt from transporting the produce of Can- 

■* ada, or other states, to New York, principally, for exportation and 
foreign trade ; and bearing back, in return, the products of foreign com- 
merce to those places. They are, then, instruments of foreign commerce, 
and of that, among the states ; and mere channels of communication between 
navigable waters or different states. Now, where a power is given to con- 
gress, and all the means which are appropriate and plainly adapted to the 
execution of that power, are also given. United States v. Fisher^ 2 Cranch 
858 ; McCuUoch v. Maryland^ 4 Wheat. 316. It is contended, that it 
belongs exclusively to congress to regulate the navigation and vessels that 
are the medium of foreign trade, and that between the states ; this com- 
merce is an unit, and cannot be divided ; the navigable waters belong to 
the genera] government, and not to the states ; no state has a right to col- 
lect revenue from foreign trade, or that between the states. If these posi- 
tions be considered together, what becomes of the state control over our 
canals, the craft on them, or the tolls from them ? the pier at Black Rock, 
or the basin at Albany? If the power of congress over commerce be 
exclusive, it must also have exclusive control over the means of carrying it 
on. No state, then, should be mad enough to make another canal, suscept- 
ible of being used for intercourse between the states, or foreign commerce. 
But there is no grant in the constitution giving the navigable waters 
♦02l Peculiarly to the federal government, *and not to the states within 

^ which they may be ; nor is it traced to any grant, but to some mys- 
tical consequence of the Union itself. The position is entirely denied, and 
met by another, of which the strictest examination is solicited. It is this : 
the federal government can do no act on the navigable watern, within the 
limits of the United States, which, or a corresponding act to which, it cannot 
do on the land, within the same limits. If it can, let the act be named. 
Then the navigable waters belong no more to the federal government, and 
are no otherwise affected by the Union, than the land itself. Both are 
equally subject to the jurisdiction of the general government, for the exer- 
cise of all powers delegated to it by the constitution, and both equally sub- 
ject to state jurisdiction, for the exercise of all powers connected with state 
sovereignty. It is said, that admiralty and maritime jurisdiction belong 
exclusively to the federal government ; but this court has decided, that the 
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grant to the United States in the constitution, of all oases of admiralty and 
maritime jurisdiction, does not extend to a cession of the waters in which 
those cases may arise, or of general jurisdiction over the same ; and that the 
general jurisdiction over the place, subject to this grant, adheres to the 
territory, as a portion not yet given away ; and that the residuary powers of 
legislation still remain in the state. United States v. Hevans^ >i Wheat. dt36. 
Besides, admiralty and maritime jurisdiction depends either on the place 



where the act is done, or the nature of *the act itself. The place 
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gives no jurisdiction, where the navigable waters in which the tide 
ebbs and flows are within the body of a county or a state, or of two states. 
4 Inst. 137-40 ; 12 Co. 129 ; Moor 122, 891-2. Accordingly, the laws giving 
jurisdiction of crimes to the district and circuit courts, confine it to *' places 
out of the jurisdiction of any particular state." If the admiralty court has 
cognisance of any matter done on navigable waters within a state, it is 
derived, not from the loctUy but from the catisa litiSy which gives jurisdic- 
tion, though it should anse on land : for instance, seamen's wages, founded 
on shipping-articles made on land, have always, and charter-parties and 
policies of insurance, have lately, been held to be of admiralty jurisdiction. 
I>e Lovio V. Boity 2 Gallis. 308.* 

But it is further said, to prove the exclusive control of the general 
government over those navigable waters, that they are regarded and treated 
as the high seas, since this admiralty and maritime jurisdiction includes "all 
seizures under laws of impost, navigation or trade of the United States, 
where the seizures are made on waters which are navigable from the sea by 
vessels of ten or more tons burden, within their respective districts, as well 
as upon the high seas.'' The seizures alluded to, are for breaches of com- 
mercial laws, coming under the constitutional powers of congress, and the 
authority of the United States over the place, on that account, is equal, 
whether the offence *be committed on land or water ; and the very r^^ . 
next sentence gives to the same district court, " exclusive original * 
cognisance of all seizures on land, or other waters, than as aforesaid made." 
In fact, analogous provisions for regulating foreign commerce by land, are 
made by the act of the 2d of March 1821, " further to regulate the entry of 
merchandise imported into the United States from any adjacent territory," 
It directs every conductor of any carriage or sleigh, and every other person 
coming from any adjacent foreign territory, into the United States, with 
merchandise subject to duty, immediately on arrival within the United 
States, to deliver a manifest, <fec., at the office of the nearest collector, or 
deputy-collector, to be verified on oath ; for non-compliance, the carriage or 
sleigh shall be forfeited. The duties to be paid or secured by bonds ; and 
all penalties and forfeitures to be sued for and recovered in the manner pre- 
scribed by the general collection law. Clearly, then, congress has no more 
power over the navigable waters, than over the land ; nor over the ships, 
than it has over the carriages and sleighs engaged in the same kind of com- 
merce. It might register, enrol and license the latter, if it thought fit, as 
well as ships. Nor is there any greater control acquired by the general 
government, in virtue of the existence of the Union, over navigable waters 
or shipping, than over land and land carriages. The power it possesses as 

^ Insuranoe Go. v. Dunham, 11 Wall. 1. 
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to ships or vessels, is only in so far as they arc instruments of foreign com- 
^ , merce, or of that between the diflPerent states ; but in so far *a8 the 

-I employment of a ship or vessel in navigating the waters of any state 
or states, has no connection with the commerce which congress has power to 
regulate, neither that employment, nor its regulation or prohibition, falls 
within the purview of the federal constitution. It could not, I think, be 
seriously contended, that congress can regulate the carrying of passengers 
from any part of the Union, who are travelling to Balston, Saratoga, or any 
other place, for health or pleanure ; and even if the object of their passing 
were to trade, that would not legalize the interference of congress as to the 
mode of their conveyance from place to place. That naturally falls within 
the sphere of state legislation ; and we must keep in memory, the rule of 
construction laid down by Judge Tucker, and already cited, "that the 
powers delegated to the federal government are, in all cases, to receive 
the most strict construction that the instrument will bear, where the rights of 
a state or of the people, either collectively or individually, may be drawn in 
question." Those who contend, that navigating by steam-boats between 
different states, falls within the powers of congress, must admit, that it 
would have the power to prohibit the carrying of goods, wares or merchan- 
dise in a steam-boat from any foreign place, or different state, to another. 
Now, would congress have the power to prohibit the carrying of passengers 
in steam-boats from Norfolk or Elizabethtown Point to New York ? Cer- 
*fiBl **i°^y> *"^^ * power could not be contended for ; and why not ? *only 

-' because the powers of congress have nothing to say to the carrying of 
passengers. 

It may be urged against this train of reasoning, that congress has act- 
ually legislated on the subject of passengers. By the act of the 2d of March 
1819, regulating passenger ships and vessels, the fact is admitted ; but 
though the humane motives which suggested the law, and its provisions, are 
laudable, its constitutionality may well be doubted. If congress has the 
power to regulate the conveyance of mere passengers, coming by water 
from foreign countries, it has an equal power to regulate those coming by 
land, or passing from one state to another. If that law be constitutional, or 
if a steam-boat, only employed in carrying passengers between New Jersey 
and New York, can come within the jurisdiction of congress, it must neces- 
sarily follow, that congress has a right (and, indeed, according to the doc- 
trine of our adversaries, is exclusively authorized) to regulate the number of 
passengers to be received into every ordinary stage-coach, though it does 
not carry the mail, and the size, shape, description and kind of diligence, 
and the kind and number of horses, to be employed in conveying passen- 
gers between New Brunswick and Maine, Vermont and New York, and 
through the state of New Jersey, between New York and Philadelphia I If 
this legislation falls under the power to regulate commerce, and that power 
is exclusive, it must be contended, that none of the states in which these 
diligences may travel, have a right to pass any law respecting them ! Nei- 
^^1 ther this court, nor the people of the *United States are, probably, 

■' prepared for the assertion of that claim. The states have always 
legislated on a different principle, whether the conveyance of passengers 
was to be by land or water. Every state has, probablyi made numerous 
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provisions on this subject ; but want of time and opportunity has confined 
research to the statutes of New York and Georgia. (a) 

*It is, however, contended, that the power of regulating com- r^^^ 
merce is concurrent. This position, indeed, is by no means univer- ^ 

(a) In those states, 1st, as to ferries and bridges : In the laws of New York (8d 
vol. Webster^ s ed. p. 821), an act passed 19th March 1803, grants to John Ranson the 
exclusive right, for ten years, to keep a ferry across Lake Champlain, from his landing 
ing at Cumberland Head, to Grand Isle, in Vermont, with a prohibition and penalty 
against any other person's keeping a ferry, or transporting any persons, goods or 
chattels, for hire or pay, across the lake, between the point of Cumberland Head and 
the north point, called Gravelly Point, on said Cumberland Head. An act passed 
May 16th, 1810 (6th vol. Webster's & Skinner's ed. p. 16), makes the same grant for ten 
years more, with the same prohibition and penalties, to Russel Ransom. An act passed 
May 26th, 1812 (Id. 394), grants, in the same way, to Peter Deall, and his assigns, to 
keep a ferry across Lake Champlain, from Ticonderoga to the town of Shorcham, in 
Vermont, for sixteen years, with a like prohibition and penalties for carrying, &c., 
from any place on the west shore, within half a mile north or south of DealFs dwelling- 
house. An act passed March 2dth, 1805 (4th vol. same ed. 66), gives to David Mayo, 
the same right, from his landing, in the said town of Champlain, to Windmill Point, 
in Vermont, for ten j'ears, with a like prohibition and penalty. An act passed Febru- 
ary 20th, 1806 (5th vol. same ed. p. 11), gives to Peter Steenberg, the same right to 
keep, &c., a ferry between the south-west point of Carlton Island and the outlet of 
Lake Ontario (the high road to Canada), with the same prohibition and penalty. 

In Georgia, by an act of the 14th December 1809, an exclusive right is given to 
Joseph Hill, &c., for one hundred years, to erect three toll-bridges across the Savannah 
and its branches (dividing South Carolina and Georgia), a little above the city of 
Savannah, on the road between it and Charleston ; and it prohibits any person's erect- 
ing a toll-bridge across the said river Savannah, up or down it, within five miles of 
the city. An act of December 6th, 1813, authorized John Hill to establish a ferry 
from Savannah to Proctor^s Point, till he has built his bridges. An act of 15th of De- 
cember 1809, gives to William Garritt and Le Hoy Hammond, a right to make a toll- 
bridge, and exact toll across the Savannah river, from a place on the Georgia side, 
opposite Campbletown ; and to Walter Leigh and Edward Rowell, a similar bridge, &c., 
over the Savannah river, at Augusta. An Act of December 5th, 1800, gives to com- 
missioners the right to establish a ferry, over the river Savannah, at Augusta ; the tolls 
to be for the benefit of the academy of Richmond county ; which, perhaps, the appel- 
lant's counsel may think at variance with his position, that no state has a right to de- 
rive revenue by tolls on the trade or intercourse between two states. The same law 
prohibits any other ferry or bridge between Williams's ferry, opposite Fort Moore's 
bruff, and Ray's ferry, opposite Campbletown. An act of 6th of December 1813, gives 
a ferry across the Savannah, to Ezekiel Dubze ; and another is given to Zachariah 
Bowman and Daniel Tucker. An act passed 9th of November 1814, on the express 
ground of facilitating intercourse with South Carolina, gives to John McKinne and 
Henry Shultz, for twenty years, an exclusive right to a toll-bridge over the Savannah 
from Augusta, or within four miles thereof ; and prohibits the establishing of any 
other t.oll bridge over the Savannah, from Augusta, or within four miles above or 
below the city. 

2. As to stages. In the laws of New York, an act, passed March 30th, 1798 (4th 
vol. Loring & Andrews' ed. p. 899), grants to Alexander J. Turner and Adonijah Skin- 
ner, an exclusive right, for five years, of running stages between Lansingburgh and 
the town of Hampton, in the county of Washington (i. e.y to Vermont, or the road 
through it to Canada). An act passed February 26th, 1803 (3d vol. Webster's ed. p. 
322), grants to T. Donally and others, the exclusive right, for seven years, of the same 
kindi, from the city of Albany to the north boundary line of the state of New Jersey. 
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sally acceded *to. Judge Tucker, in his edition of Blackstone (Vol. 1, 
part 1, app'x, D, p. 180), ranks among the powers exclusively granted 
♦innl ^® ^^^^ federal government, the power to regulate *coramerce, &c., 

-' the commerce between the individuals of the same state being 
reserved to the state governments. And he repeats the doctrine (p. 309), 
on the very untenable ground, that the regulation of commerce is not 
susceptible of a concurrent exercise : a doctrine which a review of state laws 
will show to be contrary to fact and experience. The opposite doctrine is 
strongly bupported by Kent, Ch. J., in JAvingaton v. Van Ingen^ 9 Johns. 
577-8, as the only safe and practicable rule of conduct, and the true con- 
stitutional rule, arising from the federal system. And it is the only safe 
^ , *and practicable rule ; it is one which the extent of our territory 

^ would indicate, even if the government were despotic. In China, 

An act passed April 6th, 1807 (5th vol. Webster's k Skinner's ed. p. 186) grants to John 
Metcalf, the exclusive right, for seven years, of running stage-wagons, between the 
village of Canandaigua and the village of Buffalo (t. «., the road by Lake Erie to 
Pennsylvania, Ohio and Michigan). 

In Georgia, an act of November 25th, 1802, gives to Nathaniel Twining, &c., for 
ten years, the sole and exclusive right of running a line of stage-carriages between the 
city of Savannah and town of St. Marys (on the borders of Florida). Section 2 gives 
to him an exclusive right of conveying passengers and their baggage, by water, between 
Darien and St. Mary's (a coasting trade between two ports of entry, if carrying passen- 
gers be a branch of trade), till a post-road is established. An act of December 7th, 
1812, gives to William Dunham, the right of running stage-carriages, as above. 

Add to these, the decision of Perrln v. Sikes, in 1802 (1 Day 10), that a grant by 
the general assembly, of an exclusive privilege to cnrry passengers by the stage, on the 
post-road leading to Boston, so far as the Massachusetts line, was valid, which may be 
added as another legal decision on the constitutionality of those laws. Indeed as to 
the regulation of passengers arriving in ships from foreign parts, some of the states 
have exercised at least a concurrent power. Of that kind is the act of the state of New 
York (2 R. L. 440) ; and New Jersey has passed a similar law on 10th of February 
1819 (Justice's ed. N. J. Laws 655). So also, in Massachusetts (2 Mass. Laws 629), 
by an act uX February 1794, masters of vessels coming from abroad, are required to re- 
port passengers, &c. And in Delaware (2 Laws of Del., cd. 1797, by S. & J. Adams, 
c. 184, p. 1854), an act to prevent infectious diseases, passed 24th of January 1797 (P 5), 
enacts, that no master, Ac, of any ship, bound to any port of that state, shall bring or 
import any greater number of passengers and servants than shall be well provided 
and supplied with good and wholesome meat, drink and other necessaries, particularly 
vinegar, as well to wash and cleanse the vessel, as for the use of the persons on board, 
during the voyage ; and it directs the size of each berth, &c. ; and that if any master 
shall offend, &c., he shall forfeit $600 for every such offence : § 7 enacts, that every 
master, &c., shall pay to the physician who boards his ship, six cents for every person 
he shall import or land in that state, which he is thereby authorized to recover from 
such passengers and servants respectively; and the physician shall pay over the moneys 
so received to the treasurer of the trustees of the poor in his county. Here is another 
instance inconsistent with the position of the appellant's counsel (if carrying passengers 
be trading) that a state has no right to raise a tax or revenue by foreign trade. ' By 
another act of that state, passed February 8d, 1802, the master or owner is required to 
give bond, that the person so imported and landed, shall not become chargeable. If 
the regulation of passengers belong to commerce, and that exclusively (as it must, 
if the power to regulate commerce be exclusive), by what authority can a state court 
issue a ns exeat against a trader or merchant about to leave the state. 

* See Smith v. Turner, 7 Uow. 288. 
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the mandarins of provinces must be intrusted with some subordinate author- 
ity, to make commercial regulations adapted to local circumstances. With 
us, the peculiar nature and principles of our free and federative government, 
make the existence of such subordinate legislation more prudent and politic. 
There must be, even in respect to foreign commerce, local interests and 
details, which cannot well be presented to the view of congress, and can 
be, at least, better provided for by the state legislatures, emanating from 
the very people to whom they relate. This must have been perceived by the 
framera of the constitution, and they must have felt the difficulty of desig- 
nating the limits of what ought to be permitted to state authority. They did 
not, therefore, attempt the limitation, except in some plain cases, which they 
marked by restrictions and prohibitions; but they guarded against any 
practical abuse of the permission, by securing to congress the paramount 
and controlling power over the whole matter. This view of the subject is 
exceedingly strengthened, when we contemplate the probable future increase 
and extent of this confederacy. The thirteen original states were a band 
of brothers, who suffered, foaght, bled and triumphed together ; they might, 
perhaps, have safely confided each his separate interest to the general will ; 
but if ever the day should come, when representatives from beyond the 
Rocky mountains shall sit in this capitol; *if ever a numerous and r^,^„ 
inland delegation shall wield the exclusive power of making rcgula- ^ 
tions for our foreign commerce, without community of interest or knowl- 
edge of our local circumstances, the Union will not stand ; it cannot stand ; 
it cannot be the ordinance of God or nature, that it should stand. It has 
been said by very high authority, that the power of congress to regulate 
commerce, ** sweeps away the whole subject-matter." If so, it makes a 
wreck of state legislation, leaving only a few standing ruins, that mark the 
extent of the desolation. The position, however, is not correct. A power 
of regulating commerce is impliedly acknowledged to be in the states, by the 
10th section of the 1st article ; for that section makes specific limitations on 
its exercise by them, which would be unnecessary, if the power were not 
possessed by them ; and tacitly admits (what is true as to all the state pow- 
ers), that it is possessed in all other matters not expressly restrained. Con- 
gress can lay no ti s. or duty on any articles exported from any state. If the 
word exports were not in the 10th section, what would be the consequence? 
that the states, anci they only, could lay duties on exports ; and as it is, 
what is the construction ? that, although congress can, under no circum- 
stances, impose a duty on exports, any state can, with the consent of con- 
gress, to any amount ; and without asking the consent of congress, to an 
amount and extent necessary for executing its inspection laws ; possessing, 
in that respect, a power of regulating external commerce, which is directly 
withheld from congress. And *from whence is derived the power to r^^^^q 
make inspection laws, but from the existing and more extensive right *- 
of making laws to regulate commerce ? It seems, also, that the 9th section 
of thr same article, paragraph 1, in like manner, admits the power to be in 
the states. The importation of slaves is, and has always been, considered as 
a branch of commerce ; and it is in that point of view only, that congress 
has authority to legislate on the subject. When, then, that paragraph speaks 
of any of the states thinking proper to allow that importation, it surely 
admits in them a right to permit or prohibit ; and thus to legislate on what 
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is undoabtedly a branch of commerce with foreign nations, or among the 
several states. 

Indeed, it seems susceptible of demonstration, that congress did not intend 
to ask, nor the states to give to that body, the exclusive power of regulating 
foreign commerce, or that between the states. In Colviu's edition of the 
Laws of the United States (1st vol.), we find the proceedings, which led to 
the formation of the general convention. The appellant's counsel has 
selected, as one of these, the representation from New Jersey, to be found 
in pages 22, 23, art. 2d. But that can scarcely be said to have led to the 
convention. It was made in 1778, during the revolutionary war, and to meet 
objectionable parts of the old articles of confederation. At any rate, it 
appears from page 25, that the proposed alterations were rejected in con- 
^ , gress. In 1781 (Ibid. p. 28), Mr. Wiiherspoon *proposed in congress 
J a modified change of the power of regulating commerce, which was 
also negatived. None of the other states made any proposition similar to 
that from New Jersey, in 1778. The following, more nearly approaching 
the time of the convention, better shows the extent of what congress asked, 
and the states appeared willing to concede. (1 Laws U. S. p. 49-50.) "In 
congress, Wednesday, July 13th, 1785. The committee, consisting of Mr. 
Monroe, Mr. Spaight, Mr. Houston, Mr. Johnson and Mr. King, to whom 
was referred the motion of Mr. Monroe, submit the following report — * That 
the 1st paragraph of the 9th of the articles of confederation, be altered, so 
as to read thus, viz : The United States in congress assembled, shall have 
the sole and exclusive right and power of determining on peace or war, 
except in cases mentioned in the 0th article ; of sending and receiving ambas- 
sadors ; entering into treaties and alliances ; of regulating the trade of the 
states, as well with foreign nations as with each other ; and of laying such 
imposts and duties upon imports and exports, as may be necessary for the 
purpose : provided, that the citizens of the states shall, in no instance, be 
subjected to pay higher imposts or duties than those imposed on the sub- 
jects of foreign powers : provided also, that the legislative power of the 
several states, shall not be restrained from prohibiting the importation or 
exportation of any species of goods or commodities whatsoever.' " This is 
^ - what the *congress itself asked for and required. The state of Vir- 
^ ginia was among the first to meet its views ; and Mr. Madison, in the 
legislature of the state, proposed a resolution, which will be found in the 
same book (p. 93), as follows : 

" Virginia, to wit : In the House of Delegates, Wednesday, November 
80th, 1785." [Mr. Madison^s resolution for empowering congress to regulate 
trade.] " Mr. Alexander White reported, according to order, a resolution 
agreed to by the committee of the whole house, on Monday last, respecting 
commerce," Ac. " Whereas, the relative situation of the United States has 
been found, on trial, to require uniformity in their commercial regulations, 
as the only effectual policy for obtaining, in the ports of foreign nations, a 
stipulation of privileges reciprocal to those enjoyed by the subjects of such 
nations in the ports of the United States ; for preventing animosities, which 
cannot fail to arise among the several states, from the interference of partial 
and separate regulations ; and whereas, such uniformity can be best con- 
certed and carried into effect by the federal councils, which, having been 
instituted for the purpose of managing the interests of the states, in cases 
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which cannot so well be provided for by measnres individually pursued, 
ought to be invested with authority in this case, as being within the reason 
and policy of their institution : *Resolved, that it is the opinion of f^|,j« 
this committee, that the delegates representing this commonwealth in ■- 
congress, be instructed to propose in congress a recommendation to the 
states in the Union, to authorize that assembly to regulate their trade on 
the following principles, and under the following qualifications : 1st. Giving 
power to congress to prohibit foreign vessels from entering any port, or to 
impose duties on them and their cargoes ; such duties to be uniform, and 
carried into the treasury of the state. 2d. That no state be at liberty to 
impose duties on any goods, wares or merchandise imported, by land or 
by water, from any other state ; but may altogether prohibit the importa- 
tion from any state, of any particular species or description of goods, wares 
or merchandise, of which the importation is, at the same time, prohibited 
from all other places whatsoever." 

In each of those proceedings, it was clearly contemplated, that the indi- 
vidual states should, at least, retain the power of absolutely prohibiting the 
importation of any article they thought fit, within their own respective 
limits. How far was this intention subsequently departed from ? Where is 
the power of prohibiting the exportation or importation of any article, taken 
from the states, by the constitution ? They are, indeed, qualifiedly restrained 
from laying imposts or duties on exports or imports, but not from entirely 
prohibiting their exportation or impoilation ; and they are also restrained 
from laying any duty on tonnage ; and it is, perhaps, the fair construction 
of the instrument, that even their prohibitory legislation, is *under r^-^,. 
the control of congress, as having the paramount authority to regulate *- 
commerce ; but valid until congress shall have made regulations inconsistent 
with their laws. A review of some of the laws of different states, will show, 
that they have always exercised the power of making very material regula- 
tions respecting commerce. This review must be abridged ; but it is of 
extreme importance, and if it were possible to spread out in detail the 
immense mass of state laws, regulating and affecting foreign commerce, and 
that among the states, it would be conclusively seen, that they have always 
considered themselves as possessing, and have, accordingly, exercised a 
concurrent power over both those branches of trade ; and that the power of 
congress cannot be decided to be exclusive, without declaring to be uncon- 
stitutional, an appalling body of state legislation. 

To begin with the laws respecting slaves. The appellant^s counsel has 
questioned their constitutionality, and called them of doubtful authority. 
That expression showed he felt their application and important bearing, if 
their constitutionality be admitted ; and it has never before been called in 
question. The constitution most clearly admits the right of the states to 
legislate on this subject, not merely till 1808, but always, unless congress 
should prohibit the trade ; and yet, as has been already suggested, slaves 
are treated in that very paragraph itself, as an article of commerce or trade. 
Congress, renouncing for a time the paramount right to prohibit their 
importation, claims the right to lay a tax or duty on it. So also, they 
*are treated as an article of commerce, in the laws of congress ; for it r^.^j, 
is only under the power to regulate foreign commerce, that, before ^ 
1808, they could forbid and make penal, the trade by our citizens to foreign 
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nations, and since 1808, prohibit it entirely. In this point of view, it was 
also considored, and the right of the states to prohibit is asserted, in the 
debates of the Virginia convention. On this article, Mr. George Mason 
observed, " should the government be amended, still this detestable kind of 
commerce cannot be discontinued, till after the expiration of twenty years." 
(p. «321.) To which Mr. Madison, in reply, says (p. 322), " We are not in a 
worse situation than before ; that traffic is prohibited by our laws, and we 
may continue the prohibition. The Union, in general, is not in a worse 
situation ; under the articles of the confederation, it might be continued 
for ever." And again (p. 323), " as to the restriction in the clause under 
consideration, it was a restraint on the exercise of a power expressly dele- 
gated to congress, namely, that of regulating commerce with foreign nations." 
Mr, George Nicholas also, alluding to both objections, says (p. 324), "Vir- 
ginia might continue the prohibition of such importation during the inter- 
mediate period." And to obviate the objection, that the restriction of con- 
♦ oi S^^®^ ^'*® ^ proof that they would have power not *given to them, he 
-I remarked, " that they would only have had a general superintendency 
of trade, if the restriction had not been inserted. But the southern states 
insisted on this exception to that general superin tendency for twenty years. 
It could not, therefore, have been a power by implication, as the restriction 
was an exception to a delegated power." And finally. Governor Randolph 
says (p. 330), "the power respecting the importation of negroes, is an 
exception from the power given to congress to regulate commerce." The 
same doctrine is also maintained in the Federalist. (No. 42.) Let us then 
see the laws that have been made by some of the different states respecting 
this branch of trade, (a) 



(a) New York as well as many other states, prohibited the importation and exporta- 
tion of slaves, before the ad option of the constitution. The first law was passed in 
February 1788 (2 Greenleaf 85) ; it prohibit;? the selling of an imported slave and the 
buymg of a slave, with intent to export him : and subsequent laws have confirmed 
and increased the prohibition of exporting and importing slaves. It may be proper 
here to observe, as applicable to this, as well as to many other laws of the states re- 
specting commerce, that if, after the adoption of the constitution, the individual states 
had not a right to make them, they, and all other previously made similar laws, would, 
by force of that disqualification, have become inoperative. 

In 1792, the state of Virginia passed a law prohibiting the importation or selling 
of imported slaves. (1 Pleasants & Pace's ed. p. 186, § 13.) In Delaware (Laws of 
Del., ed. of 1797, by S. & J. Adams, p. 942), an act passed February 3d, 1789, enacts, 
that if any owner, master, &c., shall fit out, equip, man, or otherwise prepare any ship 
or vessel, within any port or place in that state, or shall cause any vessel to sail from 
any port or place in that state, for the purpose of carrying on a trade or traffic in 
slaves, to, or from, or between Europe, Asia, Africa or America, or any places or 
countries, whatsoever, or of transporting slaves to or from one port or place to another, 
in any part of the world, such ship, &c., her tackle, &c., shall be forfeited to the state, 
and shall be liable to be seized and prosecuted by any ofiicer of the customs by informa- 
tion, &c. And, moreover, every person so fitting out, &c., shall severally forfeit and pay 
the sum of 500 pounds, one-half to the use of the state, the other half to the informer. 
It further enacts that if any person shall export or sell, with intention to export or carry 
out for sale, any negro or mulatto slave, from that state, to Maryland, Virginia, either of 
the Carolinas, Georgia or the West Indies, without license or permit of five justices, 
4&y he shall pay, for every slav^ so exported* 100 pounds, and for every attempt so to 
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^Indeed, coDgress itself has recognised and acted on the power of 
the states to prohibit this trade. The constitution restrained congress 
(as *ha8 been already seen) from prohibiting the importation of rinin 
negroes, Ac, before 1808. But it 1803, it passed "an act to prevent ^ 
the importation *of certain persons into certain states, where, by the r*iio 
laws thereof, their importation is prohibited. (2 U. S. Stat. 205.) *- 
Proceeding upon the right of the several states to prohibit, and acting under 
its general power to regulate commerce, it imposes additional penalties on 

do, 20 pounds, one-half to the use of the state, and one-half to the informer. Here is a 
state law minutely controlling a branch of foreign trade, and of that between the states, 
and operating explicitly by the officers of the customs. It was passed, indeed, a few 
weeks before the present constitution went into operation, but long after it had been 
accepted by Delaware; at all events, it is referred to, and coniirmed, by an act, passed 
June 24th, 1793 (c. 22, p. 1094), requiring bail as to those offences. 

In Pennsylvania (Bioren^s ed., vol. 2, p. 448), an act was passed, March 1788, also 
prohibiting ^e trade ; but before examining it, let it be remembered, that the first law 
congress passed on that subject, was in 1794, and that Pennsylvania had accepted the 
constitution in December 1787, which, at the time of passing this act, she had recently 
studied and discussed. Her legislation, then, was not founded on, and did not rely on 
any law of congress in pari materid. She not only prohibited the exportation and 
importation of slaves, but, by § 5 of that act, prohibits the building, fitting out, &c., 
of any vessel for the slave-tnide, or to sail from the port for that trade, under the pen- 
alty of forfeiture of the vessel, &c.. and 1000 pounds, by qui tarn. At that time, con- 
gress absolutely permitted the slave-trade ; but would not that law have been valid to 
prohibit it from that port ? 

New Jersey passed a law to the same purport, in March 1798 (Patterson^s ed. p. 
307 ; Justice's ed. p. 371, 372, 373), when congress had only prohibited, and could 
only prohibit the trade as a foreign trade: §§ 12, 13, prohibit the importation of slaves 
for sale: § 17, 18, 19, proliibit the slave-trade, and the fitting out of vessels, for the 
purpose of transporting slaves from one place to another, clearly including from one 
state to another, which congress then could not do. 

Connecticut, in October 1788, after she and nine states had ratified the constitution 
(Hudson & Godwin's ed. p. 626), forbade any citizen or inhabitant of that state, eithei 
as master, factor, supercargo, owner or hirer of any vessel, directly or indirectly, tc 
transport, or buy or sell, or receive on board his vessel, with intent to cause to be 
transported or imported, any of the inhabitants of Africa, as slaves, with qui tarn 
penalties ; and made all insurances on them void. And in 1792 (p. 628), let it be 
still remembered, when congress had no such power, she enacted, that no citizens or 
inhabitant of that state should transport out of the state, for the purpose of selling into 
any other state, country or kingdom, or buy or sell, with intent to transport out of that 
state, or should sell, if transported, &c. In Ma.ssachusetts (1 Laws of Mass. 407, 408), 
an act passed March 26th, 1788, reciting the evils of the African trade, enacts, that 
no citizen bf that commonwealth, or other person residing within the same, shall, for 
himself or any other person, as master, factor, supercargo, owner or hirer, in whole or 
in part, of any vessel, directly or indirectly, import or transport, or buy or sell, or re- 
ceive on board his or their vessels, with intent to cause to be imported or transported, 
any of the inhabitants of any state or kingdom, in that part of the world called Africa, 
as slaves, &c., under a penalty for every vessel fitted out with such intent, and actually 
employed, &c. Doubtless, the laws of other states, might be produced to the same 
purpose, if the means of examination had been convenient ; those already cited, how- 
ever, are sufficient to show that the individual states regulated the slave-trade, as a 
trade, both with foreign nations, and between the states, by virtue of their own sover- 
eign authority, after the adoption of the constitution ; hut htfcre congress did^ and be- 
/are they could do it 
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the importing or landing of any negro, mulatto or person of color, &c., in 
any state which, by law, has prohibited, or shall prohibit, their admission or 
importation. And it makes it the duty of the officers of the customs, to 
notice and be governed by the provisions of the laws of the several states, 
prohibiting their importation or admission ; and enjoins it on them vigilantly 
to carry into effect the said laws of such states, any law of the United 
States to the contrary notwithstanding. How could congress do this, if the 
power of prohibiting the trade were not unquestionably possessed by the 
states, in their sovereign capacity ? 

The quarantine laws further illustrate our position. The appellant's coun- 
sel says, these are to be considered merely as laws of police ; they are laws 
of police, but they arc also laws of commerce ; for such is the nature of that 
commerce, which we are told must be regulated exclusively by congress, 
that in enters into, and mixes itself with, almost all the concerns of life. 
But surely, that furnishes an argument, showing the necessity *that 
he states should have a concurrent power over it. Judge Tucker 
considers them as laws of commerce, i^hen he says (Tuck. Bl. pt. 1, app'x, D, 
p. 251), "another consequence of the right of regulating foreign commerce, 
seems to be, the power of compelling vessels infected with any conts^gious 
disease, or arriving from places usually infected with them, to perform their 
quarantine. The laws of the respective states upon this subject, were, by 
some persons, supposed to have been virtually repealed by the constitution 
of the United States" (and why must not that be the case, if the power of 
congress regulating commerce be exclusive); "but congress have manifested 
a different interpretation of that instrument, and have passed several acts 
for giving aid and effect to the execution of the laws of the several states 
respecting quarantine." It will be recollected, that the first recognition by 
congress of the quarantine laws, was in 1796; and that only directs the 
officers of the government to obey them ; but does not pretend or attempt 
to legalize them. And, indeed, it could not do so, if the states had no con- 
current power, and the regulation of commerce was exclusively delegated to 
congress ; for the power which is exclusively delegated to congress, can only 
bo exercised by congress itself, and cannot be sub-delegated by it. It is, 
therefore, no reply to the force of the argument drawn from those laws, to 
say, that they have been ratified by congress. Another answer to that obser- 
♦1141 ^*^^^° ^®» ^^^^ the supposed ratification by congress *did not take 
-* place until 1796 ; and that many of those laws were in active opera- 
tion several years before. For instance, as few out of many : New Hamp- 
shire passed her quarantine laws first, February 3d, 1789 (Melcher's ed. 
p. 302), and again on the 25th of September 1792 (Ibid. 304). Connecticut 
passed hers in May 1795 (Ibid. 61 1). The laws of Maryland (1 vol. p. 270) 
show the temporary continuation of those laws in that state, from 1784 to 
1785, from 1785 to 1792, from 1792 to 1799, and so down to 1810 ; and the 
2d vol., p. 200, contains a law passed in November 1793, giving to the gover- 
nor the strongest powers on the subject. The state of Virginia passed, 26th 
of December 1792 (1 vol. p. 244), " an act reducing into one the several acts 
to oblige vessels coming from foreign parts, to perform quarantine ;" which 
act was amended on the 5th of December 1793 (p. 313), and further amended 
on the 19th of December 1795 (p. 349). Georgia passed her quarantine 
law December 17th, 1793 (Marbury & Crawford's Dig. 393). Undoubtedly, 
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those laws derive their efficacy from the sovereign authority of the states ; 
and they expressly restrain, and indeed, prohibit, the entry of vessels into 
part of the waters and ports of the states. They are all so similar, that one 
or two *may suffice as examples. The quarantine law of Georgia, § 1, pi |e 
prohibits the landing of persons or goods, coming in any vessel from *- 
an infected place, without permission from the proper authority ; and enacts, 
that the said vessels or boats, and the persons and goods coming and 
imported in, or going on board during the time of quarantine ; and all ships, 
vessels, boats and persons, receiving any person or goods under quarantine, 
shall be subject to such orders, rules and directions, touching quarantine, as 
shall be made by the authority directing the same. The law of Delaware, 
passed the 24th of January 1797, § 1 (2 Del. Laws, ed. 1797, c. 134, p. 1354), 
provides, that "no master of a ship bound to any part of that state, having 
on board any greater number of passengers than forty, or any person with 
an infectious disease, or coming from a sickly port, shall bring his ship, or 
suffer it to be brought, nearer than one mile to any port or place of landing; 
nor land such persons, or their goods, till he shall have obtained a permit." 
The law of Massachusetts, passed June 22d, 1797, § 6 (2 Mass. Laws. p. 788), 
enacts, that " vessels passing the castle, in Boston Harbor, may be questioned 
and detained ; § 12, that vessels at any other port than Boston, may be pre- 
vented from coming up, and brought to anchor where the selectmen shall 
direct ; § 4 empowers the selectmen of any town, bordering on either of 
the neighboring states, to appoint persons to attend at ferries and other 
proper places, by or over which passengers *may pass from such r* . ^ /. 
infected places^ which persons have power to examine, stop and * 
restrain such passengers from travelling, until licensed by a justice of the 
peace, or the selectmen; and a fine of 100 pounds is enacted on the pas- 
senger presuming to travel onward ; § 5 gives power to seize and detain 
suspected goods comiug from any other state," &c. By an act of June 20th, 
1799, § 10 (Ibid. p. 872), "any master, &o., who shall enter the harbor of 
Boston after notice of a quarantine, for all vessels coming from the same 
place &c., or who shall land, or suffer to be landed, any passenger or goods, 
without permission of the board of health, is subject to fine and imprison- 
ment." These are all obviously direct regulations of trade, and so is the 
whole of every quarantine system. 

The regulation of pilots in sea-ports, flows from the power of regulating 
external commerce. This power, like that of making quarantine regulations, 
has hitherto been exclusively exercised by the several states ; congress hav- 
ing only made one law on the subject, and that seems explicitly to recognise 
the concurrent power of the states, and to place over it the true constitu- 
tional control. By the 4th section of the act August 7th, 1789, c. 9 (1 U. S. 
Stat. 54), it is enacted, that " all pilots in the bays, inlets, rivers, harbors 
and ports of the United States, shall continue to be regulated in conformity 
with the existing laws of the states, respectively, wherein such pilots may 
be ; or with such laws as the states *may respectively hereafter enact r*. , ^ 
for the purpose, until further legislative provision shall be made by ^ 
congress." Now, it is a principle which cannot be too often brought into 
view or enforced, that congress cannot delegate to state legislatures, the 
exercl*ie of powers which are given to it exclusively ; and the very act o/ 
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referring to those laws, is a recognition that the power to legislate on the 
subject is concurrent. 

In like manner, the laws regulating light-houses, buoys, ftc, are all 
exercises of the implied powers derived from that of regulating commerce. 
They have hitherto been generally left to congress ; but it does not follow 
from thence, that they are exclusive. Can it be doubted, that any state has 
a right to establish a light-house or buoys, at its own expense, in one of its 
harbors ? That a state has such a power cannot be questioned, if it be 
shown that individuals have. Some time in 1798, a number of the inhabi- 
tants of New Bedford, Massachusetts, raised a fund, by subscription, for 
building and maintaining a light-house &t Clark's Point, at the entrance of 
the harbor of New Bedford. They maintained it and kept it regularly 
lighted for about a year ; and the act of congress admits their right to do 
so. On the 29th of April 1800, congress enacted (§ 3), that the light-house 
lately erected at Clark's Point, &c., shall and may be supported at the 
expense of the United States, &c. ; provided, that the property and juris- 
*i iftl ^^^^^^^"^ ^^ ^^® ^^^^ light-house, and sufhcient territory for *the accom- 
J modation thereof, shall be fully ceded and legally vested in the United 
States. (2 U. S. Stat. 67.) 

The laws of congress on this subject, recognise the right of the states to 
maintain light-houses, if they please. The first act, passed August 7th, 1789 
(1 U. S. Stat. 53), directs, that their expenses, after the 15th of August 
1789, shall be defrayed out of the treasury of the United States: provided, 
nevertheless, that none of the said expenses shall continue to be so defrayed 
by the United States, after the expiration of one year, unless such light- 
houses shall, in the mean time, be ceded, &c. Few states did make the requi- 
site cession ; and by the act of July 1790 (1 U. S. Stat. 137), the time was 
extended to the 1st of July 1791, and so, from time to time, for ^ve or six 
years, till all the states came in ; during which, the light-houses in several 
of the states were kept up by their authority, without the control of congress. 

The inspection laws are very important regulations of trade. Tucker 
says, " there seems to be one class of laws, which respects foreign commerce, 
over which the states still retain an absolute authority ; those, I mean, which 
relate to the inspection of their own produce, for the execution of which, 
they may even lay an impost or duty, so far as may be absolutely necessary 
for that purpose. Of this necessity, it seems presumable, they are to be 
♦no! ^^g*''<^®^ ^^ ^^® sole judges." The extent *and importance of this 
-' system of regulations does not strike the mind at the first view ; nor 
do the powerful inferences it affords, to show the concurrent right in the 
states to regulate commerce. Judge Tucker has very imperfectly stated 
their extent. They do, indeed, regulate, in almost every state, the foreign 
trade, so far as it is connected with our produce to be exported ; but they 
do not confine themselves to produce to be exported, they relate to imports 
also. They act by restraining, and sometimes, prohibiting, the exportation 
and importation of certain articles. Before examining those laws, it may 
be asked, from whence is the right of restraining derived, but from tho 
more extended right of prohibiting ? The difference between regulation 
or restraining and interdiction, is only a difference of degree in the exercise 
of the same right, and not a difference of right. The article in the con- 
stitution, art. 1, g 10^ impliedly allows that right to be in the several states^ 
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and tho right to enforce their laws by any other means than ini})08t8 and 
daties, and therefore, by prohibitions of exports or imports. The right does 
not depend on the idea, that the thing prohibited or restrained from being 
exported or imported, is dangerous or noxious ; even if that could, ex neces- 
ntctte^ create a right, and give it to the state, instead of the congressional 
jurisdiction ; on the contrary, the rules and enactments seem arbitrary, (a) 

(a) For instance, as to the number of hoops on, and size of barrels or casks (2 R. 
L. of N. Y. p. 821, § 5; p. 325, § 8; p. 830, § 8, 4; 1 Laws of Maryland, Maxey's 
ed. 218 ; 1 Virg. Laws, Pace k Plcasant^s ed. p. 852, § 8 ; Laws of Conn. 
Hudson & Goodwin^s ed. p. 894, $ 1, 2, 5, 6, 8, 9) ; as to quantity as well 
as quality or kind, or their contents; what pieces of beef or pork (2 R. L. of N. 
Y. p. 826, M; P- 826, § 5, 9; p. 827, § 11); or quantity and size of nails should 
be in one cask (Laws of N. H., Melcher's ed. 386; Laws of Conn. p. 894, § 2; p. 256, § 
2) ; or the length, breadth and thickness of staves and heading, lumber, boards, shin- 
gles, &c. (2 R. L. of N. Y. p. 836, § 1 ; 1 Laws of Virg. 237 ; Laws of Conn, p 397, 
§ 21). These regulations have no object but to improve our foreign trade, and raise 
the character and reputation of the articles in a foreign market ; and if the states have 
no right to pass laws prohibiting exportation, what can prevent a person having an 
inferior article, from exporting it, in its uninspected state, and taking bis chance for 
the price it might bring in a foreign market ?* 

These laws are much too numerous and complicated to be detailed ; but a very 
slight examination of some of them will show the very extensive powers for regula- 
ting commerce, possessed by the legislatures from which they emanate. Some operate 
by the forfeiture of the uninspected article, as in the New York act for inspecting pot 
and pearl ashes. (2 R. L. p. 335, § 8.) It gives the liberty of entering on board of 
any ship, &c., to search for any pot or pearl ashes, shipped or shipping for exporta- 
tion ; and if any unbranded be discovered, it is forfeited, and the master subject to a 
pecuniary fine. A similar forfeiture is given in the same state (p. 339, § 8), and a pen- 
alty on the master (p. 839, 340, § 10). In Kentucky, a similar forfeiture is given, for 
attempting to export unbranded flour. (Ky. Laws, Toulman's ed. 440.) In New 
Hampshire, a like forfeiture is given of unpacked beef or pork shipped for exportation. 
(Laws of N. H., p. 387, 388.) And in Connecticut, a forfeiture is given of unbranded 
nails. (Laws of Conn. p. 527, § 6.) Virginia has enacted a forfeiture of unbranded 
fish, and a penalty on the master. (1 Laws of Va. p. 353, § 6.) She has not only 
done the same in respect to lumber, but she has gone much further, and acttMl on the 
collector and officers of the customs. (1 Laws of Va. p. 238, $ 4.) The collector, or 
other proper officer of the customs, is thereby charged and directed not to suffer any 
vessel to clear from his office, unless the master, &c., shall produce inspection notes 
or certificates, &c., and make oath that he has no lumber on board, but what is entered 
on his manifest. To this exercise of power, equal to that of congress itself, I, proba- 
bly, shall be told, that congress has, in the collection laws, directed the collectors to 
pay regard to the inspection laws of the respective states. That is, at least, an admis- 
sion that they are rightfully made; but the answer is entirely insufficient; for the 
first act of tho United States, directing this, was passed the 2d of March 1 790, and the 
act of Virginia, that I have last referred to, was passed the 26th of December 1792. In 
like manner, the laws of the same state give a forfeiture of uninspected tobacco, about 
to be exported, and similar duties are imposed on the master and collector. (1 Laws of 
Va. p. 263, $ 27; p. 269, § 45; p. 271, § 49.) This law was also passed in November 
1792. Connecticut, too, gives a forfeiture of unsurveyed tobacco (1 Laws of Conn. 
p. 895, § 13) ; and, as to provisions, it also enact a penalty against the master, and 
imposes a duty on the collector (p. 397, § 20; p. 303, § 11; p. 407, § 3). 

Several of those inspection acts regulate as to the importation ot articles, equally 
with their exportation. The New York act, relative to the inspection of sole leather, 

> Garrigues v, Reynolds, 6 Binn. 880. 
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*A8 to trade with the Indian tribes, without stopping to enter 
into details, it is sufficient to say, it must stand on the same footing as 
*i2ll ^^^^^S° commerce *and that among the states, as they are all given 

■* in the same sentence. If the power of regulating the two latter be 
*l22l ^^c^^sive, so must it be *with the former. And yet every state, 

' whose situation places it in communication or contiguity with Indian 
*12^1 ^^^^®®> ^*^ though fit, and, indeed, *found it necessary, by acts of 

^ their own legislatures, to regulate their trade with the Indians, the 
laws of congress not only not exhausting, but not even adequately reaching 
the subject. 

expressly says, '* whether such leather be manufactured within the same, or imported 
or brought into it from any place whatsoever." (2 R. L. p. 840, § 2.) In Maryland, 
the act for the inspection of salted provisions, exported and imported from and to 
Baltimore, relates to beef, pork and fish, * imported into the said town, from any part 
of this state, or any one of the United States, or from any foreign port whatever/' (2 
Laws of Maryland, p. 8, § 5.) Section 6 relates to the size, quality and make of all 
imported beef and pork barrels. This act, it is true, was passed in 1786, before the 
adoption of the constitution. If the power of congress, however, was exclusive, it 
should then have ceased to operate. But the argument does not stop there. In 1796, 
it was extended to Ilavre de Grace (p. 835, § 9); and in 1797, to Chester (p. 869, § 9). 
The act of the same state, for the gauge of barrels for pork, beef, pitch, tar and tur- 
pentine, and tare of banels for fiuur and bread, continued by several statutes down to 
1810, and probably to the present time, prohibits the importation, by land or water, 
of those articles, except in barrels of certain dimensions and contents. In Virginia, 
the act for the inspection offish, passed in December 1795, § 6, provides for the inspec- 
tion of imported fish, as well as of that packed for exportation ; and it also enacts a 
forfeiture of the article, and a penalty on the master. (1 Laws of Va. p. 853, § 8.) In 
Pennsylvania, the act providing for the inspection of gunpowder, relates to the inspec- 
tion of imported as well as manufactured ; and gives a forfeiture of the article for 
selling imported gunpowder, without inspection. (8 Laws of Penn. p. 240.) And an 
antecedent law of March 1787, directs the captain of every vessel, importing gunpow- 
der into the poi*t of Philadelphia, under a penalty and forfeiture of the ailicle, if it be 
his own property, to deliver it at a magazine, and directs the health-officer to give 
strangers notice of the act, and also enjoins the custom-house and naval officers, and 
their deputies, to do the same.'' (2 Laws of Penn. p. 402, § 8.) In New Hampshire 
(Laws of N. II., ed. of 1815, p. 460), by the act relating to gunpowder, § 2, it is enac- 
ted, that every master of any merchant vessel bringing gunpowder into Portsmouth, 
shall, within forty-eight hours, deposit it in a magazine, and, on neglect, shall pay a 
fine of 80 pounds to the poor of Portsmouth. Section 18 directs a keeper of the 
magazine to be chosen, who shall be entitled to a fee on all he shall receive and deli- 
ver out ; another instance of what the appellant^s counsel has declared to be uncon- 
stitutional, the raising of revenue by a state law from foreign commerce. In Massa- 
chusetts (2 Mass. Laws, p. 87), the act of June 19th, 1801, § 1, directs imported 
gunpowder, landed at the port of Boston, to be deposited in a magazine. And by § 8, 
no gunpowder shall be kept on board any ship or other vessel, lying to or grounded 
at any wharf in Boston, under pain of confiscation and pecuniary penalty. 

More extensive examinations would produce a much greater variety of regulations 
of foreign commerce, and that between the states, made by state legislatures ; but 
only one more instance need be added, not indeed coming under any of the preceding 
heads. In Virginia, the act laying taxes for the support of government, })assed in 
January 1799, prohibits unlicensed merchants from selling, by wholesale or retail, 
goods of foreign growth or manufacture, on land, or on board of any vessel. (1 Laws 
of Va. p. 886, § 2.) The same law has been renewed, from time to time, and it pro- 
bably exists at this day. 
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It now seems incontrovertiblj established, that the states have a con- 
current right to legislate on matters of foreign trade, or of that between the 
states ; and a concurrent right to prohibit the exportation or importation of 
articles of merchandise. If they can do that, even as to the articles them- 
selves, to which the power of congress expressly relates, and if the right to 
regulate shipping be only impliedly given to congress, by the general power 
to regulate commerce, and only so far as they are instruments of that com- 
merce, why cannot a state, that has a concurrent right, within its own 
sphere (and that not by implication, but directly, and as the result of its 
sovereign power, unabridged and unaltered by the constitution), over all 
ships or vessels within, or coming within, its jurisdiction, prohibit the entry 
of any particular kind of vessels within its waters, subject *alway8 to r^^„ . 
be controlled by the contradictory and paramount regulations of con- ^ 
gress, made within the sphere of its powers. 

This leads to the consideration of an argument that has been frequently 
urged on this subject. It is said, that if a state has a right to prohibit the 
navigation of its waters to steam-boats, it has an equal right to prohibit 
the same navigation to row-boats or sailing vessels ; and the extravagance 
of this position, it is supposed, sufficiently refutes the assertion of a more 
limited right. First, there is an error in the statement of our claim. We 
do not prohibit the navigation of our waters to steam-boats ; we only pro- 
hibit them, while in our waters, from using steam as the means of their pro- 
pulsion. Every steam-boat which ventures on the ocean, carries and uses 
sails ; and they can, without difficulty, be adapted to every steam-boat. 
Such a vessel, therefore, may, without objection, load in a different state, or 
foreign port, and come, by means of steam, to the verge of our waters ; 
there is no difficulty oppused to its coming up, with its full cargo, to our 
custom-house, entering, discharging, reloading and departing, provided that, 
for the short space of time while it may be in our waters, it employs the 
only things that any other vessel can employ for entering and departing, and 
with which it is or may be amply provided — sails and oars. That is the 
extent of what is very inconsiderately called our extravagant claim. Let 
us no V examine the argument itself, and to test its soundness, let us apply 
it to other cases. A state has no eight to prohibit the use of narrow- wheeled 
*wagons for the transportation of merchandise on any of its roads ; r,|,,o« 
for if it can do that, it can prohibit the use of any kind of wagons, *■ 
and, indeed, all transportation of merchandise on any of its roads, and thus 
affect the commerce between different states. A state has no right to reg- 
ulate the assize of bread ; for if it can do that, it can prohibit all baking of 
bread, and thus starve the community. Is there any one act of legislation 
against which the same reasoning, drawn from an excessive and tyrannical 
exercise of legislative authority, may not be urged ? And if the argument 
be unsound, when ai)plied to all those instances, what makes it sound, in its 
application to the present question ? The answer to it is found in the rights 
of a free people, which make every act of tyranny void. But, either the 
right entirely to prohibit the use of row-boats, sailing vessels, and steam- 
boats, belongs to some of the constituted authorities that govern those stales, 
or it does not. If it does not belong to any of them, then, clearly, this 
boasted argument falls to the ground. If it does belong to some of them, 
to whom does it belong ? Has congress the power to make such a prohibi- 
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tion of all modes of commercial intercourse, by virtue of its limited author- 
ity to regulate commerce with foreign powers, and between the different 
states ? In answering no, the embargo laws are fully remembered, and their 
constitutionality admitted ; but it is not derived from the power to reg- 
ulate commerce. The embargo was a measure of state policy, nearly 
♦l26l 2ippr^*<5hing to war : it may sometimes be of such a character as *to 

-* derive a legitimate origin from the war-making power ; but the em- 
bargo of 180V rests for its constitutionality on the power in congress of 
providing for the common defence and general welfare of the United 
States. If, then, the power of entirely prohibiting trade, as a commercial 
measure, exists in some of the governing powers of those states, and does 
not exist in congress, where does it exist ? Assuredly, in the state legisla- 
tures. If its exercise should ever become void, it will not be because it is 
contrary to the constitution of the United States, but because it is oppres- 
sive to the people it affects to bind ; not because it is unconstitutional, but 
because it is tyrannical. 

Congress itself seems to acknowledge that the constitution does not 
deprive the states of this prohibitory power ; for, if it did, as it binds all the 
citizens of the United States, it would necessarily bind the territorial govern- 
ments, and all states admitted into the Union subsequent to its adoption. 
Yet, in the ordinance of the 13th of July 1787, for the government of 
the territory of the United States north-west of the river Ohio (1 U. S. 
Stat. 51 n.), by art. 4th, for the government of the said territory, and the 
states which may be formed therein, it is provided, among other matters, 
that ^* the navigable waters leading into the Mississippi and St. Lawrence, 
and the carrying places between the same, shall be common highways, and 
♦i97l ^^^ ^^^^ free, as well to the inhabitants of the said territory, *a8 to 

^ the citizens of the United States, and those of any other states that 
may be admitted into the confederacy, without any tax, impost or duty 
thereon." It is made a fundamental provision of the different acts erecting 
portions of this territory into states, that their constitutions shall not be 
repugnant to this ordinance.' In the act also for erecting the state of 
Louisiana, g 3, it is enacted, that the convention for making the constitution, 
shall provide by an ordinance, irrevocable without the consent of the United 
States, among other things, " that the river Mississippi, and the navigable 
waters leading into the same, or into the gulf of Mexico, shall be common 
highways, and for ever free, as well to the inhabitants of the said state, as 
to the other citizens of the United States, without any tax, duty, impost or 
toll therefor, imposed by the said state." The same was also done with 
regard to the states of Mississippi and Missouri. Now, this provision, so 
studiously introduced into all those new compacts, which congress had a 
right to make with new states, as the condition of their admittance into the 
Union, would be very singular, and very useless, if, by an effect of the Union 
itself, all navigable waters belonged exclusively to the general government ; 
or if the federal constitution, which each state adopted, contained in itself 
an equivalent restraint on the states. The appellant's counsel has alluded 

' The ordinance of 1787 was superseded by Strader v, Grnhain, 10 How. 82 ; Vaughan v. 

the adoption of the constittition ; such of its Williams, 3 Mc-Lean 630 ; Woodman v. Kil- 

proTisions as are yet in force, owe their vailid- bourn Manufacturing Co., 1 Bias. 646. 
ity to subsequent federal or state legislation. 
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to and denied a position, stated to have been used by counsel in arguing the 
case of Livingston v. Van Ingen^ before the court of errors, that the legis- 
lature might, if it thought fit, stop up the mouth of the ^Hudson. r*|OQ 
It is of very little importance, to defend what fell, on that occasion, ^ 
from counsel, and has not been adopted by the court ; still, the learned 
counsel may be asked, by what authority the state of Rhode Island has 
erected a bridge over the Seakonnet branch of Taunton river, essentially 
impairing, if not destroying, its navigation from the sea, and far below 
where the tide ebbs and flows ? By what authority his native state of New 
Hampshire has erected a bridge from Portsmouth over the Piscataqua 
river ? By what authority his adopted state of Massachusetts has built two 
bridges over Charles river, on its tide-waters, one near Boston, and the other 
higher up ? and, by what authority the state of Pensylvania has built a dam 
over the Schuylkill, near Philadelphia, and three miles below where the tide 
used previously to ebb and flow ? 

There, however, is, in fact, no regulation of commerce, made by con- 
gress, with which this exclusive right does or can interfere. What is that 
degree or kind of interference, which is sufficient to invalidate a state law ? 
The Federalist (No. 32), discussing the cases where powers are exclusively 
delegated to the United States, makes one of the classes (and perhaps 
unnecessarily, if not incorrectly), where the constitution granted an authority 
to the Union, to which a similar authority in the states would be, absolutely 
and totally, contradictory and repugnant ; aiid then goes on : t' I use these 
terms to distinguish this last case from another, which might appear 
*to resemble it, but which would, in fact, be essentially different; r^t^oQ 
I mean, where the exercise of a concurrent jurisdiction might be pro- l 
ductive of occasional interferences in the policy of any branch of administra- 
tion, but would not imply any direct contradiction or repugnancy, in point of 
constitutional authority." And again, " It is not, however, a mere pos- 
sibility of inconvenience in the exercise of powers, but an immediate con- 
stitutional repugnancy, that can, by implication, alienate and extinguish a 
preexisting right of sovereignty." 

That the third class of cases, as arranged by the Federalist, is unneces- 
sary in its application to any of the powers, and that it is derived from an 
erroneous notion, as to the possibility of repugnancy and its consequences, 
seems to follow, from the principles laid down by Thompson, J., in Living- 
ston V. Van Ingeny 9 Johns. 568. " There are subjects upon which the 
United States and the individual states must, of necessity, have concurrent 
jurisdiction ; and all fears and apprehensions of collision in the exercise of 
these powers, which have been urged in argument, are unfounded. The 
constitution has guarded against such an event, by providing that the laws 
of the United States shall be the supreme law of the land, anything in the 
constitution of any state to the contrary notwithstanding. In case of col- 
lision, therefore, the state laws must yield to the superior authority of the 
United States." The same doctrine is very ably maintained by Kent, Ch. J. 
(Ibid. 675-76), who gives, as a safe rule of construction *and of r^,..^ 
action, "that if any given power was originally vested in this state, *- 
if it has not been exclusively ceded to congress, or if the exercise of it has 
not been prohibited to the states, we may then go on in the exercise of the 
power^ until it comes practically in collision with the actual exercise of some 
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congressional power. When that happens to be the case, the state authority 
will so far be controlled ; but it will still be good in all those respects, in 
which it does not absolutely contravene the provision of the paramount 

law." 

The same doctrine is very briefly, but very clearly, laid down, by Mr. 
Ch. J. Mabshall, in the case of Sturges v. Crowninshield, 4 Wheat. 196 : 
** It is not the mere existence of the power, but its exercise, which is incom- 
patible with the exercise of the same power by the states." In Houston v. 
Jifooref 5 Wheat. 49, Mr. J. Stobt, however, adopts the arrangement of the 
Federalist, and goes on : '^ In all other cases, not falling within the classes 
already mentioned, it seems unquestionable, that the states retain concurrent 
authority with congress, not only upon the letter and spirit of the llih 
amendment of the constitution, but upon the soundest principles of general 
reasoning. There is this reserve, however, that in cases of concurrent 
authority, where the laws of the states and of the Union are in direct and 
manifest collision on the same subject, those of the Union, being the supreme 
^ ^ law of the land, are of paramount authority ; and the state *laws, so 
1 far, and so far only, as such incompatibility exists, must necessarily 
yield." 

Although those authorities show, that nothing but a direct and absolute 
collision can produce such an interference as will render the state grants 
invalid, yet a license is relied on by our adversaries, as creating this inter- 
ference. There is a leading and fundr.mental error growing out of the 
nature and form of that instrument, and one which has induced the supposi- 
tion, that a license gives a right to trade, or a right to enter, or a right to 
navigate the waters of the UnitM States, to any vessel possessing it. It, 
indeed, uses the words, " license is hereby granted for the said vessel to be 
employed in carrying on the coasting trade for one year, from the date 
hereof, and no longer ;" but those words must necessarily be understood in 
reference to the extent of the authority granting the permission. Equivalent 
words are to be found in every license to distil or to sell, or to do any act, the 
right to do which existed prior to and independent of the authority by which 
it may be regulated ; and they only mean, license is granted to do the act, 
notwithstanding the regulations made on that subject by the licensing 
authority, and which, without this instrument, would restrain the act. So 
far as those rights to trade, to enter, or to navigate, exist unmodified, they 
rest on the common law, independent of any gift from or right conferred by 
congress ; which, in truth, has no power whereby it might be enabled to 
make such gift, its authority being only to regulate commerce. These 
♦i<i2l "S^^® ^^^* *'^ three, portions of the *Ju8 com7ntme, and so far as the 
-* competent legislatures have thought fit to let them remain, the rigltt 
to them, and their*efiicacy, depend on that jiis commune and the common 
law. The right to trade is regulated by the state legislatures and laws of 
congress ; the right to enter is modified principally by the laws of congress ; 
and the right to navigate the waters, almost exclusively by the state legis- 
latures. The license has nothing to do with any of those rights ; it only 
gives some privileges as to payment of tonnage duties, and less frequent 
entries at the custom-houses ; and it exempts the licensed vessel from being 
included within a restriction of the jita conunune as to trading, by which 
congress prohibits certain vessels from carrying foreign articles and distilled 
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spirits from state to state : even there, not giving to the licensed vessel the 
right of doing so, bat only exempting them from the prohibition. A review 
of t]ie acta of congress on the subject, will show the truth of these positions. 

By the now repealed act of July 20th, 1789 (1 U. S. Stat. 27), imposing 
duties on tonnage, different rates were fixed : 1st, six cents per ton, on ves- 
sels built in the United States, &c., and belonging to a citizen or citizens of 
the United States ; 2d, thirty cents on vessels built in the United States, 
and belonging to foreigners ; 3d, forty cents on all other ships and vessels. 
But it was provided, that no United States built vessel, owned by a citizen 
or citizens, while employed in the coasting trade, or on the fisheries, should 
pay tonnage more than once a year ; and that every *ship employed r^, ^^ 
in transporting the produce and manufactures of the United States, *• 
unless United States built, and owned by a citizen or citizens, should, on 
every entry, pay 50 cents per ton. The only advantages, then, to American 
built and owned ships, were, a less tonnage duty ; and, if in the coasting 
trade, paying it only once a year ; but let it be well remembered, that they 
had no exclusive or peculiar right to trade anywhere. By the collection law 
of July 31st, 1789 (1 U. S. Stat. 29), which established ports of entry and 
delivery, it was enacted, that no ship or vessel from a foreign port, not 
wholly belonging to a citizen or citizens, should be permitted to unload at 
any port or place, except those there specified. Neither this, nor any other 
act, gives the right of entering into the designated ports. It proceeds on 
the supposition and the truth, that by some other code, distinct from the 
laws of congress, the entry into all places had been antecedently lawful, and 
then restrains it as to all other places but those named. 

The registering, recording and enrolling of vessels, were enacted by the 
act on that subject, passed September 1st, 1789. (1 U. S. Stat. 65, 60.) 
They were for the purpose of describing the vessel, her build, tonnage and 
ownership ; and neither they, nor their certificates, give, nor purport to 
give, any right to trade. The enrolment, and certificate of enrolment, is to 
entitle unregistered vessels of twenty *tons and upwards, American r»^oj 
built and property, and destined from district to district, or to the '■ 
fisheries, to the privileges of a ship belonging to the United States, employed 
in the coasting trade ^r fisheries. These I have already mentioned, to 
be a less tonnage duty, and paying it only once a year ; but no exclusive 
or peculiar right to trade anywhere. (1 U. S. Stat. 27.) Registered or 
enrolled vessels, on application to the collector where they belonged, were 
entitled to receive a license to trade between the different districts in the 
United States, or carry on the bank or whale fishery for one year. (Ibid. 
61.) The meaning of that license, notwithstanding the generality of its 
language, was only to certify that the proper tonnage-duty for that year 
had been paid ; and that the vessel was licensed, for that year, to trade with- 
out paying any tonnage-duty. That such is its object, appears from the 
22d section (Ibid. 60), enacting, that the master, &c., " shall annually pro- 
cure a license from the collector of the district to which such vessel belongs, 
who is hereby authorized to give the same, purporting that such vessel is 
exempt from clearing and entering, for the terra of one year from the date 
thereof." iSvery vessel had a right to carry on the trade (between district 
and district) without a license, on paying the prescribed tonnage-duties, 
suited to the case. That further appears by a provision in the same sec- 
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tion (§ 23), that if any vessel of twenty tons or *apwarda, not having cer- 
tificate of registry, or enrolment, and a license, should be found trading 
between different districts, or be employed in the bank or whale fisheries, 
it should be subject to the same tonnage and fees as foreign ships or 
vessels. 

The act, already cited, for tonnage and duties, was repeal' i by the act 
of July 20th, 1790 (1 U. S. Stat. 135-36), but the substituted clauses do not 
affect this argument. A ship having a license to trade between different 
districts, or to carry on the fisheries, while employed therein, is only to pay 
the six cents per ton, once a year (i. e., on getting the license), and " upon 
every ship, Ac, not of the United States, which shall be entered in one 
district from another, having on board goods, &c., taken in one district, to 
be delivered in another, there shall be paid at the rate of fifty cents per ton" 
(Ibid. 136) ; a duty which clearly recognises their right to carry on that 
trade on those terms. 

The former act for registering and clearing vessels, was repealed by that 
passed the 18th of February 1793. This enacted that none but enrolled 
and licensed ships, Ac. (or, if under twenty tons, simply licensed), should be 
deemed ships or vessels of the United States, entitled to the privileges of 
ships or vessels employed in the coasting trade or fisheries. These privi- 
leges, it will be again remembered, are only the paying of a less tonnage- 
duty, and paying it but once a year ; and they do not comprehend any 
♦isftl ®^^^^*sive or peculiar *right to trade anvwhere. It enacts, that before 
^ getting the license, the tonnage for the year must be paid ; and the 
effect and object of the license was, to certify that the proper tonnage- 
duty for that year had been paid, and that the vessel was, therefore, licensed, 
for that year, to trade, without paymg tonnage. But every other vessel 
had still a right to trade. By § 6 (1 U. S. Stat. 307), vessels of twenty 
tons and upwards, except registered, found trading between district and 
district, or different places in the same district or fishery, not enrolled and 
licensed, <fcc., if laden with domestic produce or manufacture, shall pay the 
same duties as foreign ships ; or, if laden with foreign produce or manu- 
facture, or distilled spirits, shall be forfeited. This shows that foreign 
ships had a right to carry on the coasting trade, without a license (a thing 
which they could not possibly obtain), on paying the extra tonnage-duties, 
and making entry at every port. This further and most fully appears by 
the 24th section of the same act (Ibid. 314), prescribing the duties of mas- 
ters of foreign ships, bound from one district to another, whether with a 
cargo or in ballast; and by § 34 (Ibid. 316), establishing the rates of fees 
under that act, in which are found, " For granting a permit for a vessel 
not belonging to a citizen or citizens of the United States, to proceed from 
district to district, and receiving the manifest, 200 cents. For receiving a 
♦ iq'-l ^^'^i^^st, and *granting a permit to unload, for such last-mentioned 
'-» vessel, on her arriving in one district from another district, 200 
cents." Indeed, until the year 1817, there was no kind of prohibition on 
foreign vessels carrying on the coasting trade. On the 1st of March 1817, 
" an act concerning the navigation of the United States" was passed ; and 
by § 4, it was enacted, " that no goods, wares or merchandise shall be 
imported, under penalty of forfeiture thereof, from one port of the United 
States to another port of the United States, in a vessel belonging wholly 
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or ID party to a subject of any foreign power." This, however, does not 
affect American ships, not having a license, and they have still a right to 
trade coastwise, subject only to the increased tonnage-duty, and the neces- 
sity of making entry at every port. How, then, can it be said, that the 
license gives the right to carry on the coasting trade, which exists as part 
of the ju8 commune, and existed, and was exercised, before the constitution, 
or any law on the subject, was formed ; and when, until March 1817, every 
foreign vessel had a right to carry it on ; and when, to this hour, every 
American vessel has a right to carry it on, without a license or register, and 
only becomes subject to an increase of tonnage-duty, and the necessity of 
making entry at the custom-house on every voyage ? It is only a license 
to carry on the coasting trade, without making entry or paying ton- 
nage-duties, conformable to the laws of congress in other cases. It 
gives no right to enter, or to trade, or to navigate the waters of the 
United States ; *it only enables the licensed vessel to do those r»ioQ 
things, in certain cases, on cheaper and easier terms than other ^ 
vessels could, who, nevertheless, had equal rights to carry on the same 
trade, though with less advantages ; and now, in the event of having 
foreign produce or manufacture, or distilled spirits, on board, a license 
protects from a forfeiture, which was not enacted, for some years af tei 
licenses were devised and used in their present shape. It is not, then a 
license to trade, to enter, or to navigate, but to exempt from paying ton- 
nage-duty for a year. If, then, the position is correct (and it undoubtedly 
is) that a license gives no right to trade, to enter a port, or to navigate its 
waters, no argument can be drawn from the act of March 12 th, 1812, 
" respecting the enrolling and licensing of steam -boats." (2 U. S. Stat. 
694.) The only object of that law is, to enable aliens to be part-owners of 
such vessels, and to modify, as to them, the oath that the boat belongs to a 
citizen or citizens of the United States. 

But even if the right of entry, or to trade or navigate, were given by 
the acts of congress, and not by the common law, as originally existing or 
subsequently modified, this exclusive right does not prevent the entry of 
any vessels into our waters, nor their navigating or trading there ; nor docs 
it materially impede them. The only part of this exglusive grant that can 
come under the cognisance of this court, in this case, is that on which the 
injunction is grounded. That, and the ^prohibition of the injunction, r*i oq 
can only be fairly considered as extending to prevent the navigation ^ 
of the waters by the force or agency of steam or fire ; not to prevent vessels 
from navigating those waters, because they have a steam-engine on board, 
and wheels at the side, if the engine and the wheels be not used on our 
waters for propelling the vessel, contrary to our state laws. Before the 
vessel comes into those waters, and after it leaves them, it is out of the state 
jurisdiction, and not liable to any state penalty for using the agency of 
steam. What, then, is the amount of the prohibition of entry ? That the 
same vessel, with the same cargo and crew, may come up and pass through 
our waters, if, while in our waters, she will come up and navigate under sail, 
as all commercial vessels have hitherto done. In the argument of this case 
before the court of errors (17 Johns. 488), one of the appellant's counsel 
couched his reasoning in the form of a remonst runce by an English ship- 
master against those state laws. The reply can, perhaps, be best given by 
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turning the discussion into a dialogue. An English steam-vessel is boarded 
by a pilot, outside of Sandy Hook. " Captain," says the pilot, " you will 
have to stop those wheels at your sides, when you get within our waters." 
"Why 80?" asks the captain. "Because the state of New York have 
granted to Livingston and Fulton an exclusive right of navigating in its 
waters by steam." " Sir," resumes the captain, " I care nothing for the 
♦i40l ^*^® *^^ New York. I know of no laws or regulations of a particular 

-* state, in regard to trade and commerce. I claim the privilege of 
entering the harbor of New York, under the laws of the United States, and 
the treaty of amity and commerce subsisting between them and my 
sovereign. I insist upon my right of entering your w^aters, as I please ; and 
if your state authorities, or any one acting under them, should prevent me, 
the king, my master, will know how to enforce the rights of his subjects." 
" Patience, good captain, patience," replies the pilot ; " let your head and 
your boiler cool ; no one means to prevent your entering into our waters. 
Only stop your machinery, and hoist those sails you have carried twenty 
times between this and Liverpool, and, I'll answer for it, we shall be along- 
side the wharf as soon as yon vessel, that you see bound inwards, with all 
her canvas spread." This is the extent of the prohibition — the Deo dignua 
vindice nodus I When the case occurs of a vessel navigating across the 
Atlantic, without sails, the question may be discussed, whether it be a viola- 
tion of the laws of congress, that she should be required to fit herself to the 
harbor, by providing herself with a sail. The same may be said as to 
coasting vessels from more distant states. As to those from contiguous 
states, and whose trade can just as well be carried on by sails as by steam- 
engines, it is ridiculous to say, that such a regulation prohibits or interferes 
with their commerce. Is it any part of the power intended to be delegated 
♦l4ll ^^ congress, to regulate as to those matters? *The utmost that can 

^ be said is, that the passage may be a little longer, and may be some- 
what retarded. The doctrine of the Federalist (No. 32) applies here, that 
it is not a mere possibility of inconvenience in the exercise of powers, but an 
immediate constitutional repugnancy, that can, by implication, alienate and 
extinguish a pre-existing right of sovereignty. Regulations for a toll-bridge 
may delay the mail-carrier, and so far interfere with the execution of the 
pover delegated to congress, of regulating the post-office and post -roads ; 
but, could he gallop over a bridge, that a state law directed should always 
be crossed on a walk ?' 

But the clause in the constitution, authorizing congress to make laws 
respecting patents, is supposed to present another argument against the 
constitutionality of those state laws. This point, having been but very 
slightly mentioned, and in some measure abandoned, by the appellant's 
opening counsel, would not be dwelt on now, if the Attorney-General had 
not intimated an intention of insisting and relying on it. If the appellant 
had a patent of any kind, on which he could rest, it might fairly be urged 
by us, that a patent cannot give to any unpatented thing, even though con- 
nected with one that is patented, the right to violate the state law. But 
how does or can that question come up in this case ? There is here no 
allegation of a patent, nor a claim of anything entitled to be protected by 
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the patent law, and the ase or enjoyment of which has been interfered 
*with by the exclusive grant. As the appellant claims no patent, if rn^^Ao 
this power in congress can furnish to him any objection against the ^ 
state laws, it must be on the ground, that inasmuch as congress is authorized 
to promote the progress of science and useful arts, by securing, for limited 
times, to authors and inventors, the exchisive right to their respective writ- 
ings and discoveries, every state law, calculated or purporting to promote 
the progress of science and useful arts, is utterly void, merely because that 
is its purport and object, even though it should not relate to any invention 
or discovery ; though the privileges it may confer should not be given on 
the score of invention or discovery, but of public policy and convenience ; 
and further, although there is no discovery or invention of any other person 
in existence, the right to which congress could secure, and which has any 
relation to the state grant. That, in short, the appellant, or any other per- 
son, has a right to treat the state law as a nullity, and in violation of it, to 
use unpatented articles, and incapable of being the subject of a patent or 
protection ; and, that no court or process of law has authority to restrain 
him from the use of what never can come within the power of congress ; 
because, peradventure, something may hereafter be discovered, having some 
relation to the subject of the state grant, and some person may, hereafter, 
be entitled to claim the benefit of the constitutional protection, as an inven- 
tor. The extraordinary boldness of this position must surprise and astonish. 
If the passing of the patent law is per se competent *to prevent a r*^ ^o 
state granting this exclusive right, for a thing (so far as the plead- *■ 
ings show) not the subject of a patent, it is equally so to prevent a state 
granting every other exclusive right, and particularly, if connected with 
science and the useful arts. If the law alone will not produce that effect, 
until a patent is granted, at variance with the exclusive right, the patent 
should appear, to let us see, if it be really at variance, and have that 
effect. 

If the last steam-boat laws, enacted since the North River boats were in 
operation, had, instead of using a general phraseology, forbid any person 
to use, on the waters of the state, steam-boats constructed or made in the 
same manner as those then used by Livingston and Fulton, or in any man- 
ner before known or used, or in any manner invented by a non-resident 
alien, would there be anything for the patent laws or power of congress to 
operate on, in collision thereto ? If not, then those state laws are so far 
good ; and any one, to impeach their operation, must claim and show that 
be has a boat constructed in a different manner, and which is patented as an 
invention, or, at least, is a subject for the laws of congress to operate upon, 
and which he is restrained from using. Has it ever been disputed, that 
each state has a right to grant exclusive privileges, where not forbidden to 
the legislature by its constitution ? The wisdom and the motives of the 
grant, are points for which it is responsible to the people of the state only ; 
they can never be drawn into *discussion in this court, nor come r^^^ . . 
under the control of congress. It is a right inherent in the sover- *- 
eignty of every country, not delegated to congress, but allowed to, and con- 
stantly exercised by, the state governments. It is a legislative instrument 
of great power, and may, therefore, be used to evil pui-poses ; but it may be, 
and often has been, as in the present instance, productive of splendid bene- 
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fits. It must reside somewhere ; it does not reside in congress ; where, then, 
does it reside ? 

Whether the power delegated to congress be exclusive or concurrent, 
the power of promoting science and useful arts, by the introduction of 
imported improvements, and encouraging the employment of things not 
susceptible of being patented, is exclusively in the state legislatures. It is 
of great importance, and exercised by every wise government ; by England, 
France, &c. It domesticates the sciences and useful arts, the talents and 
genius of the civilized world. The states, in the exercise of this their exclu- 
sive power, which has been employed in making those laws, are not to be 
interfered with, from any apprehension of collision in the exercise of a con- 
current power, only relating to another branch of the same subject, which 
the state has not used, and which congress may never have an opportunity 
of using. I say, a concurrent power ; for such is that delegated to congress. 
One of the counsel now opposed to us, in his argument in the case of 
*iA.fil *^^^^^^ V. Crofoninshieldy 4 Wheat. 168, places in his third class, 
^ that is, among the concurrent powers, that to promote the progress 
of science and useful arts ; and says, very truly, " from the exercise of any 
of these powers, the states are neither expressly, nor by any fair rule of 
construction, excluded." Judge Tucker, in his appendix D, p. 182, 265, 
among the cases in which the states have unquestionable concurrent, though, 
perhaps, subordinate powers, with the federal government, ranks the power 
to promote the progress of science and the useful arts, by securing to the 
authors and inventors the exclusive right, within the state, to their respective 
writings and discoveries. In the case of Livingston v. Van Ingen, 9 Johns. 
567-68, Thompson, J., takes for granted, that it is so, and it is expressly 
asserted by Kent, C J. ; and in the same case, an instance is given of its 
exercise, by an act of the legislature of New York, in favor of Mr. Rumsey, 
passed on the 2dd of February 1789, after the adoption of the federal con- 
stitution, and shortly before the first meeting of congress. It was entitled, 
^' for securing to James Bumsey the sole right and advantage of making 
and employing, for a limited time, the several mechanical improvements by 
him lately invented." 2 Greenleaf's Laws 271. I do not speak from research, 
but I understand, that he obtained a similar patent from several other states. 
^ - This law is a contenvporaneous exposition of the *constitution, and 
-' shows that the state considered itself as still retaining a concurrent 
right of legislation on the subject of inventions in science and the useful 
arts, notwithstanding the new constitution, and the recent transfer of similar 
powers to congress. 

What is the power delegated to congress, and on what principle is it 
founded ? A confined and partial mode of promoting the progress of science 
and useful arts, viz., by securing^ for a limited time, to authors and inven- 
tors, the exclusive right to their respective writings and discoveries. The 
Federalist, No. 43 (p. 269), says, " the utility of this power will scarcely be 
questioned. The copyright of authors has been solemnly adjudged in Great 
Britain to be a right at common law. The right to useful inventions seems, 
with equal reason, to belong to the inventors." This commentary, and the 
words of the constitution, show, that the power is only founded on the prin- 
ciple of literary property extended to inventions. It proceeds upon assum- 
ing a pre-existent common-law right, which, however, requires to be properly 
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secured by adequate remedies. Its principle is entirely different from that 
on which patents rest in England. They are exclusive rights^ not merely 
secured, but created and granted ; they are monopolies for things invented 
or imported, and do not suppose nor act on any pre-existent right ; but grant 
a right, the origin and efficacy of which is derived from its being a gift from 
the ♦crown, permitted and legalized by act of parliament. It is con- ^^ 
tended because the English judges have construed their statute of ^ 
' monopolies so as to include imported improvements, under the term inven- 
tions, that our constitution should receive the same construction ; but there 
is no foundation for the position. The English judges strained the words 
of their statute, contrary to all fair construction, because they felt the 
importance of a power to encourage imported improvements, and saw no 
other way by which it could be done ; and besides, their interpretation went 
to strengthen and increase the royal prerogative. But, with us, imported 
improvements can be perfectly encouraged by the states ; and the power 
delegated to congress, is founded on the common-law pre-existent right of 
inventors to their own discoveries, which can have no application to the 
mere possessors of imported improvements. The constitution itself does not 
use the word patent, and it is to be regretted, that the act of congress does ; 
for the use of the word implying a resemblance to the English patent, has 
led to a false view of the powers of congress. 

But, in truth, according to the English acceptation of the term, congress 
has no power to grant them. It has no authority to make exclusive grants 
of any kind ; that power remains solely in the states, as s part of their 
original sovereignty, which has never come within the purview of the federal 
constitution. A patent, in England, and every country but this, implies, 
the creation and gift of a right, by force of the sovereign power, 
*conferring upon an individual a monopoly in which he had no pre- r», .^ 
! existent right. This can be done by the states, and only by the *- 

states. The power delegated to congress, does not authorize it to create 
\ any right, or to give any right ; it only enables that body to secure a pre- 

' existent common-law right, and for that purpose it may create and give a 

remedy. Where there is no pre-existent right to be secured, the power of 
congress cannot operate. To these positions, the attention of the court is 
directed, as they may be found important in the sequel. 

Although the article in the constitution is expressed with accuracy, yet it 
also has employed a word, sometimes taken in different senses, and which 
has likewise contributed to a false view of the power of congress : the 
expression is, " an exclusive right." The word " exclusive" may well mean, 
as it does here, individual, sole or separate, in which sense, every man's 
private property, to which no other man has any claim, in his exclusive pro- 
perty. In that sense, Judge Chase says, in the case of Colder etux. v. Jittll 
et ux.y 3 Dall. 394, " If any one has a right to property, such right is a per- 
fect and exclusive right." But that word, exdusivey is more frequently 
applied to express, that others have been excluded or shut out from the 
participation of what they were previously entitled, or would, but foi that 
exclusion, be entitled to enjoy and use. In this sense, the phrase, exclusive 
rights or privileges, is ordinarily understood. *But it never was r^i, .^ 
intended to give congress any power to grant exclusive privileges ; ^ 
and in the article of the constitution, that meaning of the word would be 

9 Whbat.— 6 65 



149 SUPREME COURT [Feb'y 

Gibbons v. Ogden. 

inconsistent with the idea of securing a pre-existing right. All error would 
have been avoided, if the adjective had been entirely omitted, or the word 
individual substituted. 

At the time of making the state grant in question, no man had, and, 
indeed, no man yet has, any pre-existing right to an invention, connected 
with the subject-matter of the grant. Suppose, any man, however, now to 
make an invention, and seek to use it, without procuring for himself a 
patent, or availing himself of the power delegated to congress, surely the 
law of the state would be competent to prevent his using it, within its 
waters and jurisdiction. The statute law would, in that instance, operate on 
the common law, and prevent the common-law right, pro tanto^ from ever 
arising, in the same way as in a fishery. The right of fishing in a public 
navigable river, is a common right ; but suppose, that before the birth of 
any given individual, a part of that navigable river had, by statute, been 
turned into a several fishery, surely his common right would not entitle him 
to fish in that part of the navigable river, which a statute had, before the 
commencement of his common right, turned into a separate fishery ; his 
right to fish ihere^ never had a commencement or origin. So with this sup- 
posed inventor : a statute, prior to the commencement of his common-law 
♦iKftI "S^*' ^^ acted on that common law itself, that a right *in him to use 
^ his invention, in the waters of the state, never had a commencement 
or origin. Now, suppose, the inventor to procure a patent ; would that 
enable him to use his patented invention within the jurisdiction and waters 
of a state, contrary to its statutes ? If it did, what would be its operation ? 
The delegated power is only to secure a prc-existent right ; it can only do 
that, so far as there is a pre-existent right ; where there is not, there is 
nothing to be secured. So far, then, as relates to any use or exercise of the 
invention, within the state, there would be no right to be secured, and 
nothing for the power of congress to operate upon. But further, if the 
inventor, before obtaining his patent, could not legally use his invention, but 
after obtaining his patent, could use it in despite of the state laws, the 
patent would then create and give a right that did not exist before, and thus 
transcend the power delegated to congress, which does not enable that body 
to create or give any right, but only to create and give a remedy, for the 
purpose of securing an existing right, which derives its origin and force 
from some other law or laws than those made by congress. 

So far, then, as relates to those state laws, it is impossible, that their 
validity can be affected by the patenting of any invention or discovery made 
subsequent to their enactment. But it may still be advisable to pursue the 
same course of reasoning, and inquire how far even the existence of a patent, 
♦Till P^^^^^"8 ^^ ^^® passing of such acts, would *enable the patentee to 
J use his invention in despite of them. The object of a patent, granted 
in pursuance of the delegated power, is to perfect an imperfect right, by 
exactly ascertaining, if I may say so, its means, and boundaries, and identity, 
and by affording an adequate remedy for its violation. The precise nature 
of the remedy is within the discretion of congress ; but the nature of the 
evil it purports to remedy, is entirely illustrative of the extent of the power 
delegated to congress. The patent law itself shows that its object is, to 
turn the imperfect right into property, for it directs, that the applicant's 
petition shall signify a desire of obtaining an exclusive property in his 
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improvement. And the clause giving the remedy, shows the injury against 
which congress intended to guard, and against which alone it had any power, 
under the constitution, to provide a guard : where any person " shall make, 
devise, use or sell" the thing, whereof the exclusive right is secured to the 
patentee by such patent, &c. Act 21st February 17»3, § 1. But no remedy 
is provided against preventing the patentee from making, devising, using or 
selling the thing so patented. That, if any grievance at all, is one not within 
the purview of the act, nor within the powers of congress, and against 
which, therefore, no remedy is there provided. 

The object of this power, and of the law made under it, is to give to the 
pre-existent, but imperfect, right, the security and attributes of actual 
•property. When the law of congress has done that, it \s functus r^B,-^ 
officio; and it leaves that right, which it has placed in the class of *- 
actual property, to be used and enjoyed like every other kind of actual 
property, conformable to the laws of the place where it is to be enjoyed 
That which is thus the object of the power and law of congress, is the 
patent-right, which it has, as it were, converted into a chattel. But the 
difference between the patent-right and the thing patented, is great and pal- 
pable, equal to the difference between a copyright and a book. If a state 
attempted to authorize a violation of these rights, to enable another to make 
use of or vend the thing patented, or to print the book, or to throw open and 
in common, the patent-right or the copyright, then, its law would be uncon- 
stitutional. But the rights, and only the rights, are the object of the power 
and laws of congress ; the things themselves are personal property, or chat- 
tels of the ordinary kind, to be enjoyed, like all other property, subject to 
laws over which congress has no control. 

If so, why has not a state a right to prohibit the use of the thing patent- 
ed, within its jurisdiction ? It can do so, as to all other kinds of property. 
It is no argument to say, that if one state can do it, every state can do it. 
If every state wished to do it, how could they, or why should they be, pre- 
vented ? But is not that the case with every kind of property ? And if 
they should extend that power over any species of unpatented property, 
could congress interfere? The individual states having that power over 
every kind of *originally perfect property, can it be supposed, that r^-^^ 
because congress was empowered to turn imperfect into perfect ^ 
property, this newly-secured species should occupy a superior class, and 
possess privileges and exemptions that were never attached to any other 
kind of property? The power of regulating and prohibiting the use 
of every kind of property must be somewhere ; it is a necessary part of 
legislative sovereignty, and must be intrusted to some constituted author- 
ity. As to all other kinds of property, it is, undoubtedly, in the state 
legislatures. Things patented may be dangerous or noxious ; they may 
be generally useful, and locally injurious ; such, for instance, might be 
torpedoes in a peaceful and commercial port ; fire balloons and squibs 
in a populous city ; though, in some places and on some occasions, they 
may well be useful and advantageous, or, at least harmless. Among 
the curiosities in the patent-office, there probably are some patented velo- 
cipedes. The corporation of New York, in 1819, by an ordinance, pro- 
hibited the use of any velocipede, in the streets of that city. Had it not a 
right to do so, and could the owner of those patent velocipedes use them in 
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the streets, in despite of that ordinance ? The legislature of New York has, 
for many years, prohibited the drawing of any lotteries there, except what 
it has granted to certain public institutions, such as Union College, and the 
College of Physicians. By virtue of the prohibition to others, and the grant 
to those institutions, they have obtained an exclusive right of drawing 
*i f^l^ ^^^^^^*^®> similar to *that, the constitutionality of which is now in 

J controversy. Joseph Vanini has patented a new mode of drawing 
lotteries, which is, unquestionably, a great improvement, simplifying the 
operation, and, by completing it, in less than five minutes, preventing all 
insurances, and many of the evils attendant on the old mode. But could he, 
because his invention is an improvement and patented, insist on a right to 
use it, and draw lotteries in the state of New York, contrary to its laws, and 
indeed, now, to the express provisions of its constitution ? No. The power 
to prohibit the use of patented things, either generally or locally, must 
reside somewhere. Can congress prohibit the use of locally injurious, but 
patented, things, in the waters, or the cities, or the populous towns of New 
York ? If not, because it has no power of regulation or prohibition, where 
does that power reside? If it reside, as it must, exclusively in the state 
legislatures, or subordinate authorities, who but their constituents can inquire 
into the motives or propriety of their exercise of that power, or the extent 1 

to which it should be carried ? If the states have not that regulating and 
controlling power, as congress assuredly has it not, what is the consequence? 
A patent can be got for anything, and with no previous competent authority 
to decide upon its utility or fitness. If it once issues from the patent-office, 
as full of evils as Pandora's box, if they be as new as those that issued from 
thence, it is above the restraint and control of the state legislatures — of the 
^j , legislature of the United States — of every human authority ! *I put 

J the case of their being noxious or dangerous ; but there may be a 
multitude of other reasons for regulating, restraining, or even prohibiting 
their use ; of these congress can take no cognisance. If the state govern- 
ments can take no cognisance of them, no institution can ; if they can take 
cognisance, their power is exclusive, and their exercise of it cannot be 
reviewed. Could congress (incapable as it is, of itself, prohibiting the use ' 

of patented things) pass a law, in words, that a patentee shall have a right 
to use his patented machme in any state, notwithstanding any prohibitory 
laws of that state ? Would that be within the power of congress ? How, 
then, can implication give to the patentee the same right ? If a patent can 
give a right to use the thing patented, in contravention of this exclusive ^ 

right, it would have the same effect in contravention of any other exclu- 
sive right granted by a state. Ferries, stage-coaches, <&c., all the grants re- 
specting them, would be broken down by some patented vehicle, for, thoy are 
all, in pari materiay exclusive grants, from motives of public policy ; and, 
having no connection with the principle of literary property, which is the ori- 
gin and the object of patent-rights, they cannot be affected by any power 
given to congress. A state has the same jurisdiction and authority over its | 

rivei*s and lakes, that it has over its canals. Now, if the legislature of Now 
York judged it advisable so to do, could it not prohibit any boat, using 
^ , some patented machinery, from navigating its western canal? If it 

^ could, why could it not make the '''same prohibition as to its rivera and 
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lakes and if the act here should be an excess or abuse of legislation, would 
not its responsibility be exclusively to the people of the state ? 

The state of New York, from motives not examinable here, made a con- 
tract, which is the foundation of our right ; it could only do so by a law. 
The state had a right to contract, and so far it stands on the same footing 
as if one individual contracted, for a valuable consideration, with another, 
to receive his supplien of any article from him only. In the case of individ- 
uals, could a man, having a patented improvement of the same article, insist 
on annulling that contract, as interfering with his exclusive right and patent? 
If not, why should not a state, capable of contracting, have the same right 

I to make that bargain, and, consequently, exclude the use of the patented 

article in its jurisdiction and domain, as an individual has in his own house 
and farm ? The waters of the state are the domain and property of the 
state, subject only to the commercial regulations of congress. Why should 
not the contract of a state, in regard to to its domain and property, be as 
sacred as that of an individual ? Such a contract was, in this, and may, in 
many cases, be very useful and advantageous. Who is to judge of that but 
the state legislatures ? Could congress have made this contract, or acquired 
this benefit for the state ? Certainly not. If the state cannot, what power 
or authority can ? And is it come to this, that a contract, such as every 
individual in the land may wisely and lawfully *make, for his own r^i,-^ 
benefit, anti to be enforced in his own premises, no state, and no *■ 
authority for any state, can make for its benefit, and to be enforced in its 

I junsdiction? 

There are circumstances connected with those laws, sufficient to make 
any tribunal require the strongest arguments, before it adjudged them 
invalid. The state of New York, by a patient and forbearing patronage of 
ten years, to Livingston and Fulton, by the tempting inducement of its prof- 
fered reward, and by the subsequent liberality of its contract, has called 
into existence the noblest and most useful improvement of the present day. 
Genius had contended with its inherent difficulties, for generations before ; 
and if some had nearly reached, or some even touched, the goal, they sunk 
exhausted, and the result of their efPorts perished in reality, and almost in 
name. Such would, probably, have been the end of Fulton's labors ; and 
neither the wealth and talents of his associate, nor the resources of his own 
great mind, would have saved him from the fate of others, if he had not been 
sustained, for years, by the wise and considerate encouragement of the state 

\ of New York. She has brought into noon-day splendor, an invaluable im- 

provement to the intercourse, and consequent happiness, of man, which, 
without her aid, would, perhaps, have scarcely dawned upon our grandchil- 
dren. She has not only rendered this service to her own citizens, but the 
benefits of her policy have spread themselves over the whole Union. Where 
can you turn your eyes,. and where can you travel, *without having r:,eiKQ 
your eyes delighted, and some part of the fatigues of your journey *- 

i relieved, by the presence of a steam-boat ? The Ohio and Mississippi she 

has converted into rapid channels for communicating wealth, comforts and 
enjoyments, from their mouths to their head-waters. And the happy and 
reflecting inhabitants of the states they wash, may well ask themselves whe- 
ther, next to the constitutions under which they live, there be a single bless- 
ing they enjoy from the art and labor of man, greater than what they have 
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derived from the patronage of the state of New York to Robert Fulton ? 
But the mighty benefits that have resulted from those laws, are not circum- 
scribed, even by the vast extent of our Union. New York may raise her 
head, she may proudly raise her head, and cast her eyes over the whole civ- 
ilized world ; she there may see its countless waters bearing on their sur- 
face countless offsprings of her munificence and wisdom. She may fondly 
calculate on their speedy extension in every direction, and through every 
region, from Archangel to Calcutta ; and justly arrogating to herself the 
labors of the man she cherished, and conscious of the value of her own good 
works, she may turn the mournful exclamation of ^neas into an expression 
of triumph, and exultingly ask, 

Quffi regio in terris, nostri non plena laboris ? 

And it is, after all those advantages have been acquired and realized to 
the world — after numerous individuals have embarked their fortunes, on 
* ftoi *^^^ faith of those grants, and a ten years' acquiescence in the deci- 
J sion by which they were sanctioned — after the property they have 
created has been diffused among a multitude of possessors — after it has 
become the sole support of the widow and the orphan — after it has received 
and exhausted the accumulated siivings of the laborious and industrious 
heads of families, that a decision is required, which cannot, indeed, undo the 
lasting benefits already procured to the world, but would, assuredly, undo 
many of those who have confided their wealth and means to the stability 
and observance of those laws ! 

The Attorney- Qenercd^ for the appellant, in reply, insisted, that the 
laws of New York were unconstitutional and void : 1. Because they are 
in conflict with powers exclusively vested in congress, which powers con- 
gress has fully exercised, by laws now subsisting and in full force. 2. 
Because, if the powers be concurrent, the legislation of the state is in con- 
flict with that of congress, and is, therefore void. 

He stated, that the powers with which the laws of New York conflict, 
are the power " to promote the progress of science and the useful arts, by 
securing, for a limited time, to authors and inventors, the exclusive right 
to their respective writings and inventions," and the power " to regulate 
commerce with foreign nations, and among the several states." If these 
powers were exclusive in congress, and it had exercised them by 
♦iflol *8^t>sisting laws ; and if the laws of New York interfere with the 
-* laws of congress, by obstructing, impeding, retarding, burdening, (jr 
in any other manner controlling their operation, the laws of Now York are 
void, and the judgment of the state court, founded on the assumption of 
their validity, must be reversed. 

In discussing this question, the general principles, assumed as postulates, 
on the other side, might be, for the most part, admitted. Thus, it might 
be admitted, that by force of the declaration of independence, each state 
became sovereign ; that they were, then, independent of each other, and 
foreign to each other ; that by virtue of their separate sovereignty, they 
had, each, full power to levy war, to make peace, to establish and regulate 
commerce, to encourage the arts, and generally, to perform all other acts 
of sovereignty. It was also conceded, that the government of the United 
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States is one of delegated powers ; and the counsel for the respondent 
added, that it is one of enumerated powers. Yet they admitted, that there 
were implied powers, and had given a different rule for the construction of 
the two classes of powers, which was, that " the express powers are to be 
construed strictly, the im| lied powers liberally." But the implied powers, 
he presumed, were only those which are necessary and proper to carry the 
powers, expressly given, into effect — ^the means to an end. This clause 
had not been generally regarded as, in fact, giving any new powers. Con- 
gress would have had them, without the express declaration. *The r*t/»T 
clause was inserted only ex abundant I cmUeld, With this explana- ^ 
tion, it might be conceded, that the constitution of the United States is one 
of delegated and enumerated powers ; and that all powers, not delegated 
by the constitution to- the national government, nor prohibited by it to the 
states, are reserved to the states, respectively, or to the people. The 
peculiar rule of construction demanded for those powers, might also be con- 
ceded — that the express powers are to be strictly construed, the implied 
liberally. By which was understood to be meant, that congress can do no 
more than they are expressly authorized to do ; though the means of doing 
it are left to their discretion, under no other limit than that they shall be 
necessary and proper to the end. On the other hand, the counsel for the 
respondent themselves admitted, that congress, nevertheless, has some 
exclusive powers ; and, in conformity with the decisions of the court, they 
admit that those exclusive powers exist under three heads : 1. When the 
power is given to congress in express terms of exclusion : 2. When 
a power is given to congress, an<J a like power is expressly prohibited to 
the states : 3. Where a power given to congress, is of such a nature, that 
the exercise of the same power by the states would be repugnant. With 
regard to the degree of repugnancy, it was insisted, that the repugnancy 
must be manifest, necessary, unavoidable, total and direct. Certainly, if 
the powers be repugnant at all, they must be so with all these qualifications. 
If congress, *in the lawful exercise of its power, says that a thing r*,/,o 
shall be done, and the state says it shall not ; or, which is the same ^ 
thing, if congress says that a thing shall be done, on certain terms, and the 
state says it shall not be done, except on certain other torms, the repug- 
nancy has all the epithets which can be lavished upon it, and the state law 
must be void for this repugnancy. 

A new test for the application of this third head of exclusive power, had 
been proposed. It was said, that " no power can be exclusive, from its own 
nature, except where it formed no part of state authority, previous to the 
constitution, but was first created by the constitution itself." But why 
were these national powers thus created by the constitution ? Because they 
look to the whole United States as their theatre of action. And are not 
all the powers given to congress of the same character ? Under the power 
to regulate commerce, the commerce to be regulated is that of the United 
States with foreign nations, among the several states, and with the Indian 
tribes. No state had any previous power of regulating these. The same 
thing might be affirmed of all the other powers enumerated in the cousti- 
tution. They were all created by the constitution, because they are to be 
wielded by the whole Union, over the whole Union, wl. ich no state could 
previously do. If any one power, created by the constitution, may ,be 
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exclusive for that reason, then all may be exclusive, because all are origin- 
ally created. If, on the other hand, we are to consider the powers enumer- 
^ , ated in the constitution, not with reference *to the greater arm that 
J wields them, and the more extended territory over which they oper- 
ate, but merely in reference to the nature of the particular power, in 
itself considered ; then, according to this new test, all the power given to 
congress are concurrent ; because there is no one power given to it, which, 
considered in this light, might not have been previously exercised by the 
states within their respective sovereignties. But this argument proved too 
much ; for, it has been conceded, that some of the powers are exclusive, 
from their nature ; whereas, if the argument were true, none of them 
could be exclusive. On this argument, the entire class or head of exclusive 
powers, arising from the nature of the power, must be abolished. But this 
court had repeatedly determined, that there is such a class of exclusive 
powers. The power of establishing a uniform rule of naturalization, is one 
of the instances. Its exclusive character is rested on the constitutional 
requisition, that the rule established under it should be uniform. Chirac 
V. Chirac, 2 Wheat. 269. 

It had been objected, that this would have been a concurrent power, but 
for the auxiliary provision in the constitution, that a citizen of one state 
shall be entitled to all the privileges of a citizen in every other state. The 
answer was, that it is not so determined by the court, in the case cited, and 
that the commentators on the constitution place it exclusively on the nature 
♦i64l ^^ ^^® power as described in the grant. Federalist, No. 42. *So also, 1 

^ the power of establishing uniform laws on the subject of bank- 
ruptcies, is clearly an exclusive power, from its nature. The court has, 
indeed, determined, that until congress thought fit to exercise the power, 
the states might pass local bankrupt laws, provided they did not impair 
the obligation of contracts ; but that as soon as congress legislate on the 
subject, the power of the states is at an end. Sturges v. Crovminahield, | 

4 Wheat. 122. 

But it had been said, that this doctrine takes away state power, by impli- 
cation, which is contrary to the principles of interpretation laid by the com- 
mentators on the constitution. It was not the opinion of the authors of the 
Federalist, that a state power could not be alienated by implication. Their 
doctrine was, that it might be alienated by implication, provided the impli- 
cation be inevitable ; and that it is inevitable, wherever a direct and palp- 
able repugnancy exists. The distinction between repugnancy and occasional $ 
interference, is manifest. The occasional interference, alluded to in the 
Federalist, and admitted by this court, in its adjudications, is not a repug- 
nancy between the powers themselves : it is a mere incidental interference 
in the operation of powers harmonious in themselves. The case put, was of 
a tax laid by congress, and a tax laid by the state, upon the same subject, 
e. g.y on a tract of land. The taxes operate upon, and are to be satisfied out 
of, the same subject. It might be inconvenient to the proprietor to pay ^ 
♦iftiil ^^^^ taxes. In an *extreme case, the subject might be inadequate to 
^ the satisfaction of both. Then, the tax laid by the paramount author- 
ity must be first satisfied. Still, this incidental interference in their opera- 
tion, is not an inherent repugnance in the nature of the powers themselves. 

It was also said, that to constitute the power an exclusive one in congress^ | 
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the repugnance must be such, that the state can pass no law on the subject, 
which will not be repugnant to the power given to congress. This required 
qualification, before it could be admitted. Some subjects are, in their nature, 
extremely multifarious and complex. The same subject may consist of a 
great variety of branches, each extending itself into remote, minute and 
infinite ramifications. One branch alone of such a subject might be given 
exclusively to congress (and the power is exclusive only so far as it is 
granted), yet, on other branches of the same subject, the states might act, 
without interfering with the power exclusively granted to congress. Com- 
merce is such a subject. It is so complex, multifarious and indefinite, that 
it would be extremely difficult, if not impracticable, to make a digest of all 
the operations which belong to it. One or more branches of this subject 
might be given exclusively to congress ; the others may be left open to the 
states. They may, therefore, legislate on commerce, though they cannot 
touch that branch which is given exclusively to congress. 

So, congress has the power to promote the progress of science and the 
useful arts ; but only in *one mode, viz., by securing, for a limited ^^ 
time, to authors and inventors, the exclusive right to their respective *■ 
writings and discoveries. This might be an exclusive power, and was con- 
tended to be so. Yet, there are a thousand other modes in which the pro- 
gress as science and the useful arts may be promoted, as, by establishing 
and endowing literary and philosophical societies, and many others which 
might be mentioned. Hence, notwithstanding this particular exclusive grant 
to congress, of one mode of promoting the progress of science and the use- 
ful arts, the states may rightfully make many enactments on the general 
subject, without any repugnance with the peculiar grant to congress. But, 
to come now to the question, whether these state laws be repugnant to this 
grant of power, we must first inquire, why it was conferred on congress ? 
Why was it thought a matter of sufficient importance to confer this power 
upon the national government ? The answer to this question would be found 
in the history of the country, in the nature of our institutions, and the great 
national objects which the constitution had in view. The country was in its 
infancy ; its population was small ; its territory immense : it had recently 
thrown off its bondage, by the war of the revolution, and was left exhausted 
and poor — poor in everything but virtue and the love of country. It was 
still dependent on the arts of Europe, for all the comforts, and almost all the 
necessaries of life. We had hardly any manufactures, science or literature 
of our own. Our statesmen saw the *great destiny which was before r^s-.f^n 
the nation, but they saw also the necessity of exciting the energies *■ 
of the people, of invoking the genius of invention, and of creating and diffus- 
ing the lights of science. These were objects, in which the whole nation 
was concerned, and were, therefore, naturally and properly confided to the 
national government. The states, indeed, might have exercised their inhe- 
rent power of legislating on this subject ; but their sphere of action was 
comparatively small ; their regulations would naturally have been various 
and conflicting. Discouragement and discontent would have arisen in some 
states, from the superior privileges conferred on the works of genius in 
others ; contests would have ensued among them, on the point of the orig- 
inality of inventions ; and laws of retortion and reprisal would have fol- 
lowed. All these difficulties would be avoided by giving the power to con- 
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gress, and giving it exclusively of the states. If it were wisely exerted by 
congress, there could be no necessity for a concurrent exercise of the power 
by the states. 

The terms of the grant are, " congress shall have power to promote the 
progress of science and the useful arts, by securing, for a limited time, to 
authors and inventors, the exclusive right to their respective writings and 
discoveries." This exclusive right is to be co-extensive with the territory 
of the Union. The laws to be made for securing it, must be uniform, and 
must extend throughout the country. The exclusive nature of every power 
^ , is to be tested by the character of the *acts which congress is to pass, 
-i This is the case with the naturalization laws, the exclusiveness of the 
power to establish them, resulted from their character of uniformity. So, 
here, the exclusiveness results from the character of the right which they are 
to confer. It is to be exclusive. It is not, indeed, said, that congress shall 
have the exclusive power, but it is said, that they shall have power to do a 
certain act, which, when done, shall be exclusive in its operation. The 
power to do such an act, must be an exclusive power. It can, in the nature 
of things, be performed only by a single hand. Is not the power of one 
sovereign to confer exclusive rights, on a given subject, within a certain 
territory, inconsistent with a power in another independent sovereign, to 
confer exclusive rights on the same subject, in the same territory ? Do not 
the powers clash ? The right to be conferred by congress, is to exclude all 
other rights on the subject in the United States ; New York being one of 
those states. The right to be conferred by New York, is to exclude all other 
rights on the subject, within the 8tate of New York. That one right may 
exclude another, is perfectly intelligible ; but that two rights should recipro- 
cally exclude each other, and yet both continue to subsist in perfect harmony, 
is inconceivable. Can a concurrent power exist, if, from the very nature of 
its action, it must take away, or render nugatory, the power given to con- 
gress ? Supposing the power to be concurrent, congress may secure the right 
for one period of time, and the respective states for another. Congress may 
♦ifiol *8ecure it for the whole Union, and each state may secure it to a dif- 
-* ferent claimant, for its own territory. Congress possesses the power 
of granting an exclusive right to authors and inventors, within the United 
States. New York claims the power to grant such exclusive right within 
that state. An author or inventor in that state, may take a grant for a 
period of time far longer than that allowed by the act of congress. He may 
take a similar grant from every other state in the Union ; and thus this pre- 
tended concurrent power supersedes, abrogates and annuls the power of 
congress. What would become of the power of congress, after the whole 
sphere of its action was taken away by this concurrent power of the states ? 
Who would apply to the power of congress for a patent or a copyright, 
while the states held up higher privileges? This concurrent legislation 
would degenerate into advertisement for custom. These powers would be 
in the market, and the highest bidder would take all. Are not powers repug- 
nant, when one may take from the other the whole territory on which alone 
it can act? Is not the repugnance such as to annihilate the power of con- 
gress, as completely as if the whole Union was itself annihilated? 

Something had been said of congress repealing the laws of the state, 
wherever they should conflict with those of the Union. But where is this 

74 



1824] OF THE UNITED STATES. 109 

Gibbons y. Ogden. 

power of repeal ? There is no such head of power in the constitution. Con- 
gress can act only by positive legislation on any subject, and this it ^^ 
has done in the present instance. But this action *would be in vain, L ' 
if another authority can act on the same subject. If this concurrent power 
would defeat the power of congress, by withdrawiug from it the whole ter- 
ritory on which it is to act, it would also defeat it, by giving a monopoly of 
all the elements with which invention is to work. This has been done by 
these laws, as to fire and steam. Why should it not be done equally with 
all the other elements, such as gravitation, magnetism, galvanism, electricity 
and others? What is to consecrate these agents of nature, and secure them 
from state monopoly, more than fire or steam ? If not, then is the power of 
congress subject to be defeated by this concurrent power, first, by a mo- 
noply of all the territory on which it can act, and then by a monoply of all 
the elements and natural agents on which invention can be exerted. Still, 
it would be said, that there is no direct repugnance between these powers, 
and that the power of congress may still act. But on what can it act ? The 
territory is gone, and all the powers of invention are appropriated. There 
is no difference whatever between a direct enactment, that the law of con- 
gress shall have no operation in New York, and enactments which render 
that operation impossible. If, then, this process of reasoning be correct, the 
inevitable conclusion from it is, that a power in the states to grant exclusive 
patents, is utterly inconsistent with the power given to the national govern- 
ments to grant such exclusive patents : and hence, that the power given to 
congress is one which is exclusive from its nature. 

*But suppose, for the sake of the argument, that the states have this ^^ . 
concurrent power, yet it cannot be denied, that if the legislation of ^ 
the state be repugnant to the laws of congress, that of the state is void, so 
far as the repugnance exists. In the present case, the repugnance is mani- 
fest. The law of congress declares, that all inventors of useful improve- 
ments throughout the United States, shall be entitled to the exclusive right 
in their discoveries, for fourteen years only. The law of New York declares, 
that this inventor shall be entitled to the exclusive use of his discovery for 
thirty years, and as much longer as the state shall permit. The law of con- 
gress, by limiting the exclusive right to fourteen years, in effect, declares, 
that after the expiration of that time, the discovery shall be the common 
right of the whole people of the United States. The law of New York 
declares, that it shall not, after fourteen years, be the exclusive right of 
the people of the United States, but that it shall be the exclusive right of this 
inventor for thirty years, and for so much longer as she, in her sovereign 
will and pleasure, may permit. If this be not repugnance, direct and 
palpable, we must have a new vocabulary for the definition of the word. 

But it was said, that the appellant had no patent under the United States, 
and therefore, could not raise the question. To this, it was answered, that 
it was not necessary, that he should have a patent. The question as to the 
validity of the law of New York, is raised, whenever a right is asserted 
under that law, and is resisted by the *party against whom it is r^,^^ 
asserted ; and that validity is to be tested, not by comparing the law *- 
of New York with a patent, but by comparing it with the constitution and 
laws of the United States. 

It was also said, that there could be Ho repugnance, because it was 
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admitted, that wherever a patent from the United States appears, the patent 
obtained under the state law must yield to it ; that the patent under the 
state is valid only until the patent from the paramount power appears ; and 
that the rights derived from the different sovereigns must be found prac- 
tically to clash, before the law of New York was to give way for repug- 
nancy. This is an insidious argument, and fraught with all the dangers 
which have been enumerated. For if the New York patentee be the inven- 
tor, the law of New York is absolute, and however unconstitutional it may 
be, there is no power of resistance. Besides, the argument is incorrect. To 
illustrate this, suppose, a grant from Virginia, within the military reserva- 
tion in Ohio, after she had ceded the whole territory to the United States ; 
would the party in possession, even if a mere intruder, be bound to show 
a grant from the United States, before he could resist the unlawful grant of 
Virginia? But there, the plaintiff would be claiming under a state which 
had previously ceded away the i)ower lo make stich grants, which ia precisely 
the case here, so that there need be no repugnance arising from patents. If 
a repugnance exist between the laws of New York and the constitution and 
laws of the United States, any citizen of the United States has a right 
^ , to act *as if the law of New York were a nullity ; and the question 
-* of its nullity and validity arises, wherever an attempt is made to 
enforce it. 

But it was argued, that the power of congress is limited to inventors, and 
that the power to encoumge by patents the introduction of foreign discove- 
ries, stands clear of this constitutional grant. If it were necessary, this 
doctrine might be questioned. The statute of the 21 James L, c. 3, uses the 
same word with the constitution, " inventors ;" and the decisions upon the 
construction of this statute might be referred to, in order to show that it 
has been considered as embracing discoveries imported from abroad. 17 
Vin. Abr. 211. But even acceding to this doctrine, it might be asked, 
whether the question now before the court had anything to do with an art, 
machine or improvement, imported from abroad ? The privilege here 
granted by the state, is to an American citizen, who claims to be the 
inventor. The privilege is the reward of invention, not of importation, and 
this it is which brings it in conflict with the act of congress. It is true, the 
law does not call him the inventor; it calls him merely the " possessor." 
But can the constitution and laws of the United States be evaded in this 
manner ? If he was not the inventor, why this unjust tax which has been 
levied upon our admiration and gratitude ? When the validity of a law is 
challenged for a fraudulent evasion of the rights of others, you are not 
^ , bound by its own averments, but may resort to proof *aliund€y to 
^ establish the facts. The word possessor is a new and unusual word 
to apply to such a case, and marks a studious effort to conceal the truth. 
lie was, of necessity, either the inventor or the importer. If he was the 
importer, there is no conceivable reason why he should be called by any 
other than that name. The legislature of New York, in its act in behalf of 
Fitch, passed before the adoption of the constitution, had no diflSculty in 
applying the natural and appropriate name to him. But when the final law 
was passed in favor of Livingston and Fulton, in 1708, the constitution of 
the United States, which codes this power to congress, had been adopted, 
and the laws by which that power is executed had been passed. This con- 
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stitQtion and these laws used the term inventors. But the privilege was too 
short. The state of New York offered better terms. The only difficulty 
was, to give them effect, without encroaching upon that power which had 
been constitutionally exercised by congress. It would not do to call them 
inventors, and the device was adopted, of calling bim merely the possessor, 
which was a manifest evasion of the law of congress. 

But it was contended, that the patent laws of the United States give no 
right ; they only secure a pre-existing right at common law. What, then, 
do these statutes accomplish ? If they do nothing more than give the inven- 
tor a chattel interest in his invention, and a remedy for its violation, he had 
these at common law. And if they only give him a mere right to use his 
invention in the states, *with their permission, he had that before, r^^^^ 
The case of Millar v. 2hylor proves the right to have been perfect ^ '*^ 
at common law. The time of enjoyment was far greater. Thom2?8on'*8 
Seasons had been published forty years, when that action was brought. If 
the patent and copyright laws were merely intended to secure an exclusive 
right throughout the United States, and are, in fact, a limitation on the 
common-law right (as was contended by the respondent's counsel), when 
this right has been thus secured throughout the United States, and a limita- 
tion constitutionally put upon it by congress, can a state interfere with this 
regulation ? The limitation is not for the advantage of the inventor, but of 
society at large, which is to take the benefit of the invention, after the 
period of limitation has expired. The patentee pays a duty on his patent, 
which is an effective source of revenue to the United States. It is virtually 
a contract between each patentee and the people of the United States, by 
which the time of exclusive and secure enjoyment is limited, and then the 
benefit of the di^^covery results to the public. A state cannot, by its local 
laws, defeat tliis resulting interest of the whole Union. 

But it was said, that a state might prohibit the use of a patented machine, 
if it be noxious to the health of its citizens, or of an immoral or impious 
book, the copyright of which had been secured. The answer to all such 
arguments was, that it would be time enough to consider such questions 
when they arise. The constitutional power of congress is, to patent useful 
discoveries. The *patent authorizes the patentee to use his invention, ^^ 
and it is the use which is secured. When a discovery is deemed use- *- 
ful by the national government, and a patent shall issue authorizing the 
patentee to use it throughout the United States, and the patentee shall 
be obstructed by a state in the exercise of this right, on the ground, that 
the discovery is useless and dangerous, it will be time enough to consider the 
power of the states to defeat the exercise of the right, on this ground. But 
this is not the question before the court. It might be admitted, that the 
state had authority to prohibit the use of a patented machine, on that 
ground, or of a book, the copyright of which had been secured, on the 
ground of its impiety or immorality. But the laws which are now in judg- 
ment wore not passed upon any such ground. The question raised by them 
is, can the states obstruct the operation of an act of congress, by taking the 
power from the national legislature into their own hands? Can they pro- 
hibit the publication of an immoral book, licensed by congress, on the pre- 
text of its immorality, and then give an exclusive right to publish the same 
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book themselves ? Can they prohibit the use of an invention, on the ground 
of its noxiousness, and then authorize the exclusive use of the same inven- 
tion by their own law ? But there is no pretext of noxiousness here. The 
authority to enact these laws is taken up under a totally distinct head of 
state power. It is the sovereign power to grant exclusive privileges and 
*T7'7l ^^^^^^ monopolies, the constitution and laws *of the United States to 
^ the contrary notwithstanding. This is the real power under which 
these laws are defended ; and it may perplex, although it cannot enlighten, 
the discussion, to confound it with another and a distinct head of state 
power. If, then, the power of securing to authors and inventors the use of 
their writings and discoveries, be exclusively vested in congress, the acts 
of New York are void, because they are founded on the exercise of the same 
power by the state. And if the power be concurrent, these acts are still 
void, because they interfere with the legislation of congress on the same 
subject. 

These laws were also void, because they interfere with the power given 
to congress, to regulate commerce with foreign nations and among the 
several states. This nullity of the state laws would be supported, first, upon 
the ground of the power being exclusive in congress ; and secondly, that if 
concurrent, these laws directly interfered with those of congress on the 
same subject. 

That this power was exclusive, would be manifest, from the fact, that 
the commerce to be regulated was that of the United States ; that the 
government by which it M'as to be regulated, was also that of the United 
States ; and that the subject itself was one undivided subject. It was an 
entire, regular and uniform system, which was to be carried into effect, and 
would not admit of the participation and interference of another hand. 
Does not regulation, ex vi termini^ imply harmony and uniformity of action ? 
If this must be admitted to be the natural and proper force of the 
*i7fi1 *^®"^> ^®^ ^^ suppose, that the additional term, uniform, had been 
-' introduced into the constitution, so as to provide that congress should 
have power to make uniform regulations of commerce throughout the 
United States. Then, according, to the adjudications on the power of 
establishing a uniform rule of naturalization, and uniform laws of bank- 
ruptcy, throughout the United States, this power would unquestionably 
have been exclusive in congress. But regulation of that commerce which 
pervades the Union, necessarily implies uniformity, and the same result, 
therefore, follows as if the word had been inserted. 

With regard to the quarantine law\s, and other regulations of police, 
respecting the public health in the several states, they do not partake of the 
character of regulations of the commerce of the United States. It had been 
said, that these local regulations were recognised by congress, which had 
made them a part of its own system of commerce. But this recognition 
would have been superfluous, if they could have stood without it, on the 
basis of state sovereignty ; and so far as their adoption by congress could 
be considered as affecting the question, the manner of purpose of the 
recognition operated the other way. It would be found, that, by the com- 
mercial regulations which congress had made, a general system was adopted, 
which, if executed in every instance, would have carried ships and vessels 
into all the ports of the several states, their local quarantine laws to the 
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contrary notwithstanding. An express regulation is, therefore, introduced, 
requiring the collectors *of the customs to conform the execution of r^-.n^ 
their official duties, under the navigation and revenue laws, with the *■ 
quarantine laws of the respective states. Without such a provision, the 
local health laws must have given way to the supremacy of the navigation 
and revenue laws of the Union. 

A serious objection to the exclusive nature of this power of regulating 
commerce, was supposed to arise from the express prohibitions on the states, 
contained in the 10th section of the Ist article of the constitution. It has 
been considered, that these prohibitions imply that, as to everything not 
prohibited, the power of the state was meant to be reserved ; and the author- 
ity of the authors of the Federalist, was cited in support of this interpreta- 
tion. But another commentator, of hardly less imposing authority, and 
writing, not as a polemic, for the purpose of vindicating the constitution 
against popular objections, but for the mere purpose of didactic instruction 
as a professor, with this section before him, and with a strong leaning 
towards state pretensions, considers the power to regulate commerce as an 
exclusive power. Tuck. BL, part 1, app'x, 180. But the difference between 
them is rather in appearance, than in reality. It does not appear, that the 
author of that number of the Federalist, did himself consider these police 
regulations as, properly speaking, regulations of the commerce of the Union. 
But the objectors to the constitution had presented them as such, and his 
argument in substance is, that if *they are, the constitution does not r*! oq 
affect them. The other commentator did not consider them as regula- ^ 
tions of the commerce of the United States ; for if he did, he could not 
admit them, as he did, to be left in the states, and yet hold the opinion, 
that the power to regulate commerce was exclusively vested in congress. 
But might not a reason for these prohibitions be found, in the recent 
experience of the country, very different from that which had heretofore 
been assigned for them. The acts prohibited, were precisely those which 
the states had been passing, and which mainly led to the adoption of the 
constitution. The section might have been inserted ex ahundanti cauteld. 
Or the convention might have regarded the previous clause, which grants 
the power to regulate commerce, as exclusive throughout the whole subject ; 
and this section might have been inserted to qualify its exclusive character, 
BO far as to permit the states to do the things mentioned, under the super- 
intendence and with the consent of congress. If either or both of these 
motives combined for inserting the clause, the inference which had been 
drawn from it, against the exclusive power of congress to regulate commerce, 
would appear to be wholly unwarranted. 

But if these police regulations of the states are to be considered as a part 
of the immense mass of commercial powers, is not the subject susceptible of 
division, and may not some portions of it be exclusively vested in congress? 
It was viewing the subject in this light, that induced his learned associate 
(Mr. Webster) *to assume the position which had been misconceived r*iQi 
on the other side. This proposition was, not that all the commercial 
powers are exclusive, but that those powers being separated, there are some 
which are exclusive in their nature ; and among them, is that power which 
concerns navigation, and which prescribes the vehicles in which commerce 
shall be carried on. It was, however, immaterial, so far as this case was 
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concerned, whether the power of congress to regulate commerce be exclusive 
or concurrent. Supposing it to be concurrent, it could not be denied, that 
where congress has legislated concerning a subject, on which it is author- 
ized to act, all state legislation which interferes with it, is absolutely void. 
It was not denied, that congress has power to regulate the coasting trade; it 
was not denied, that congress had regulated it. If the vessel now in que9- 
tion was sailing under the authority of these regulations, and has bedk 
arrested by a law of New York, forbidding her sailing, the state law musq 
of necessity, be void. The coasting trade did, indeed, exist before the con- 
stitution was adopted ; it might safely be admitted, that it existed by the % 
jus G07n7nune of nations ; that it existed by an imperfect right ; and that the 
states might prohibit or permit it, at their pleasure, imposing upon it any 
regulations they thought fit, within the limits of their respective territorial 
jurisdictions. But those regulations were as various as the states ; con- 
♦ Qol ^^""^^^y conflicting, and the source of perpetual discord *and confu- 

-■ sion. In this condition, the constitution found the coasting trade. 
It was not a thing which required to be created, for it already existed ; 
but it was a thing, which demanded regulation, and the power of regulat- 
ing it was given to congress. They acted upon it as an existing subject, 
and regulated it in an uniform manner throughout the Union. After this 
regulation, it was no longer an imperfect right, subject to the future control 
of the states. It became a perfect right, protected by the laws of congress, 
with which the states had no authority to interfere. It was for the very 
purpose of putting an end to this interference, that the power was given to 
congress ; and if they still have a right to act upon the subject, the power 
was given in vain. To say, that congress shall regulate it, and yet to say, 
that the states shall alter these regulations at pleasure, or disregard them 
altogether, would be to say, in the same breath, that congress shall regulate 
it, and shall not regulate it ; to give the power with one hand, and to take it 
back with the other. By the acts for regulating the coasting trade, con- 
gress had deiined what should be required to authorize a vessel to trade 
from port to port ; and in this definiton, not one word is said as to whe- 
ther it is moved by sails or by fire ; whether it carries passengers or mer- 
chandise. The license gives the authority to sail, without any of those quali- 
fications. That the regulation of commerce and navigation, includes the 
authority of regulating passenger vessels as well as others, would appear 
from the most approved definitions of the term commerce. It always 
*1831 *^™P'^^^ intercommunication and intercourse. This is the sense in 

-' which the constitution uses it ; and the great national object was, to 
regulate the terms on which intercourse between foreigner and this coun- 
try, and between the different states of the Union, should be carried on. If 
freight be the test of commerce, this vessel was earning freight ; for what 
is freight, but the compensation paid for the use of a ship ? The compen- 
sation for the carrying of passengers may be insured as freight. The whole 
subject is regulated by the general commercial law ; and congress has super- 
added special regulations applicable to vessels employed in transporting pas- 
sengei-8 from Europe. In none of the acts regulating the navigation of the 
country, whether employed in the foreign or coasting trade, had any allu- 
sion been made to the kind of vehicles employed, further than the general 
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description of ships or vessels, nor to the means or agents by which they were 
propelled. 

In conclusion, the attorney-general observed, that his learned friend 
(Mr. Emmet) had eloquently personified the state of New- York, casting her 
eyes over the ocean, witnessing everywhere this triumph of her genius, and 
exclaiming, in the language of ^neas, 

''Quffi regie in terris, nostri non plena laboris?" 

Sir, it was not in the moment of triumph, nor with feelings of triumph, that 
^neas uttered that exclamation. It was when, with his faithful Achates by 
his side, he was surveying the works of art *with which the palace of r*20j 
Carthage was adorned, and his attention had been caught by a repre- *■ 
sentation of the battles of Troy. There he saw the sons Atreus and Priam, 
and the fierce Achilles. The whole extent of his misfortunes — the loss and 
desolation of his friends — the fall of his beloved country, rush upon hia 
recollection. 

'^Constitit, et lachrymans ; quis jam locus, inquit, Achate, 
Quse regio in terris, nostri non plena laboris ? " 

Sir, the passage may, hereafter, have a closer application to the cause than 
my eloquent and classical friend intended. For, if the state of things which 
has already commenced is to go on ; if the spirit of hostility, which already 
exists in ihree of our states, is to catch by contagion, and spread among the 
rest, as, from the progress of the human passions, and the unavoidable con- 
flict of interests, it will too surely do, what are we to expect ? Civil wars 
have often arisen from far inferior causes, and have desolated some of the 
fairest provinces of the earth. History is full of the afflicting naiTatives of 
such wars, from causes far interior ; and it will continue to be her mournful 
oflSce to record them, till time shall be no more. It is a momentous decision 
which this court is called on to make. Here are three states almost on the 
eve of war ; it is the high province of this court, to interpose its benign and 
mediatorial influence. The framers of our admirable constitution would 
have deserved the wreath of immortality * which they have acqirired, r*io5 
had they done nothing else than to establish this guardian tribunal, ^ 
to harmonize the jarring elements in our system. But, sir, if you do not 
interpose your friendly hand, and extirpate the seeds of anarchy which New 
York has sown, you will have civil war. The war of legislation, which has 
already commenced, will, according to its usual course, become a war of 
blows. Your country will be shaken with civil strife ; your republican 
institutions will perish in the conflict ; your constitution will fall ; the last 
hope of nations will be gone. And what will be the effect upon the rest of 
the world ? Look abroad at the scenes which are now passing on our globe, 
and judge of that effect. The friends of free government throughout the 
earth, who have been heretofore animated by our example, and have held it 
up before them as their polar star, to guide them through the stormy seas 
of revolution, will witness our fall with dismay and despair. The arm that 
is everywhere lifted in the cause of liberty, will drop, unnerved, by the 
warrior's side. Despotism will have its day of triumph, and will accomplish 
the purpose at which it too certainly aims. It will cover the earth with the 
mantle of mourning. Then, Sir, when New York shall look upon this scene 
of ruin, if she have the generous feelings which I believe her to have, it will 
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not be with her head aloft, in the pride of conscious triumph — "her rapt 
soul sitting in her eyes ;" no, sir, no ! dejected, with shame and confusion — 
♦iQAi ^^^^P^'^g under the weight of her *sorrow, with a voice suffocated 
-I with despair, well may she then exclaim, 

'* Quis jam locus, 
Qu8B regie in terris, nostri non plena laboris I" 

March 2d, 1824. Ma.rsiiall, Ch. J., delivered the opinion of the court, 
and, after stating the case, proceede*! as follows :— The appellant contends, 
that this decree is erroneous, because the laws which purport to give the 
exclusive privilege it sustains, are repugnant to the constitution and laws of 
the United States. They are said to h.'. repugnant — Ist. To that clause in 
the constitution which authorizes congress to regulate commerce. 2d. To 
that which authorizes congress to promote the progress of science and use- 
ful arts. 

The state of New York maintains the constitutionality of these laws ; 
and their legislature, their council of revision, and their judges, have 
repeatedly concurred in this opinion. It is supported by great names — by 
names which have all the titles to consideration that virtue, intelligence 
and office can bestow. No tribunal can approach the decision of this ques- 
tion, without feeling a just and real respect for that opinion which is sus- 
tained by such authority ; but it is the province of this court, while it 
respects, not to bow to it implicitly ; and the judges must exercise, in the 
examination of the subject, that understanding which Providence has 
^ , bestowed upon them, with that independence which the people of the 

' ^ United *States expect from this department of the government. 

As preliminary to the very able discussions of the constitution, which we 
have heard from the bar, and as having some influence on its construction, 
reference has been made to the political situation of these states, anterior to 
its formation. It has been said, that they were sovereign, were completely 
independent, and were connected with ejich other only by a league. This is 
true. But when these allied sovereigns converted their league into a gov- 
ernment, when they converted their congress of ambassadors, deputed to 
deliberate on their common concerns, and to recommend measures of general 
utility, into a legislature, empowered to enact laws on the most interesting 
subjects, the whole character in which the states appear, underwent a 
change, the extent of which must be determined by a fair consideration of 
the instrument by which that change was effected. 

This instrument contains an enumeration of powers expressly granted by 
the people to their government. It has been said, that these powers ought 
to bo construed strictly. But why ought they to be so construed? Is 
there one sentence in the constitution \vhich gives countenance to this rule ? 
In the last of the enumerated powers, that which grants, expressly, the 
means for carrying all others into execution, congress is authorized " to 
make all laws which shall be necessary and proper" for the purpose. But 
this limitation on the means which may be used, is not extended to the pow- 
♦iflQi ^^ which are conferred; nor is there one sentence in *the constitution, 
J which has been pointed out by the gentlemen of the bar, or which we 
have been able to discern, that prescribes this rule. We do not, therefore, 
think ourselves justified in adopting it. What do gentlemen mean, by a 
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strict construction ? If they contend only against that enlarged construction, 
which would extend words beyond their natural and obvious import, we 
might question the application of the term, but should not controvert the 
principle. If they contend for that narrow construction which, in support 
of some theory not to be found in the constitution, would deny to the gov- 
ernment those powers which the words of the grant, as usually understood, 
import, and which are consistent with the general views and objects of the 
instrument — for that narrow construction, which would cripple the govern- 
ment, and render it unequal to the objects for which it is declared to be 
instituted, and to which the powerg^. given, as fairly understood, render it 
competent — then we cannot perceive the propriety of this strict construction, 
nor adopt it as the rule by which the constitution is to be expounded. As 
men, whose intentions require no concealment, generally employ the words 
which most directly and aptly express the ideas they intend to convey 
the enlightened patriots who framed our constitution, and the people who 
adopted it, must be understood to have employed words in their natural 
sense, and to have intended what they have said. If, from the imperfection 
of human language, there should be serious doubts respecting the extent 
of any given power, it is a well-settled rule, that the objects *f or which ^ 
it was given, especially, when those objects are expressed in the *■ 
instrument itself, should have great influence in the construction. We 
know of no reason for excluding this rule from the present case. The grant 
does not convey power which might be beneficial to the grantor, if retained 
by himself, or which can inure solely to the benefit of the grantee ; but is an 
investment of power for the general advantage, in the hands of agents 
selected for that purpose ; which power can never be exercised by the peo- 
ple themselves, but must be placed in the hands of agents, or lie dormant. 
We know of no rule for construing the extent of such powers, other than is 
given by the language of the instrument which confers them, taken in con- 
nection with the purposes for which they were conferred. 

The words are, " congress shall have power to regulate commerce with 
foreign nations, and among the several states, and with the Indian tribes.'* 
The subject to be regulated is commerce ; and our constitution being, as was 
aptly said at the bar, one of enumeration, and not of definition, to ascertain 
the extent of the power, it becomes necessary to settle the meaning of the 
word. The counsel for the appellee would limit it to traflSc, to buying and 
selling, or the interchange of commodities,, and do not admit that it compre- 
hends navigation. This would restrict a general term, applicable to many 
objects, to one of its significations. Commerce, undoubtedly, is traffic, \ 
but it is something more — it is intercourse. It describes the commercial 
^intercourse between nations, and parts of nations, in all its branches, r^eig/) ' 
and is regulated by prescribing rules for carrying on that intercourse. *■ 
The mind can scarcely conceive a system for regulating commerce between 
nations, which shall exclude all laws concerning navigation, which shall be 
silent on the admission of the vessels of the one nation into the ports of the 
other, and be confined to prescribing rules for the conduct of individuals, in 
the actual employment of buying and selling, or of barter. If commerce 
does not include navigation, the government of the Union has no direct 
power over that subject, and can make no law prescribing what shall consti- 
tute American vessels, or re<jniring that they shall be navigated by Ameri- 
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can seamen. Yet this power has been exercised from the commencement of 
the government, hAS been exercised with the consent of all, and has been 
understood by all to be a commercial regulation. All America understands, 
and has uniformly understood, the word " commerce," to comprehend navi- 
gation. It was 80 understood, and must have been so understood, when the 
constitution was framed. The power over commerce, including navigation, 
was one of the primary objects for which the people of America adopted 
their government, and must have been contemplated in forming it. The 
convention must have used the word in that sense, because all have under- 
stood it in that sense ; and the attempt to restrict it comes too late. 

If the opinion that " commerce," as the word is used in the constitution, 
*1911 c<^n^pr®^®"^s navigation *al80, requires any additional confirmation, 
^ that additional confirmation is, we think, furnished by the words of 
the instrument itself. It is a rule of construction, acknowledged by all, that 
the exceptions from a power mark its extent ; for it would be absurd, as 
well as useless, to except from a granted power, that which was not granted — 
that which the words of the grant could not comprehend. If, then, there 
are in the constitution plain exceptions from the power over navigation, 
plain inhibitions to the exercise of that power in a particular way, it is a 
proof that those who made these exceptions, and prescribed these inhibi- 
tions, understood the power to which they applied as being granted. The 
9th section of the last article declares, that " no preference shall be given, 
by any regulation of commerce or revenue, to the ports of one state over 
those of another." This clause cannot be understood as applicable to those 
laws only which are passed for the purposes of revenue, because it is expressly 
applied to commercial regulations ; and the most obvious preference which 
can be given to one port over another, in regulating commerce, relates to 
navigation. But the subsequent part of the sentence is still more explicit. 
It is, " nor shall vessels bound to or from one state, be obliged to enter, 
clear or pay duties in another." These words have a direct reference to 
navigation. 

The universally acknowledged power of the government to impose em- 
bargoes, must also be considered as showing, that all America is united 
*19'2l **" ^^^^ construction which comprehends navigation in the word com- 
merce. Gentlemen have said, in argument, that this is a branch of 
the war-making power, and that an embargo is an instrument of war, not a 
regulation of trade. That it may be, and often is, used as an instrument 
of war, cannot be denied. An embargo may be imposed, for the purpose of 
facilitating the equipment or manning of a fleet, or for the purpose of con- 
cealing the progress of an expedition preparing to sail from a particular 
port. In these, and in similar cases, it is a military instrument, and partakes 
of the nature of war. But all embargoes are not of this description. They 
are sometimes resorted to, without a view to war, and with a single view to 
commerce. In such case, an embargo is no more a war measure, than a 
merchantman is a ship of war, because both are vessels which navigate the 
ocean with sails and seamen. When congress imposed that embargo which, 
for a time, engaged the attention of every man in the United States, the 
avowed object of the law was, the protection of commerce, and the avoid- 
ing of war. By its friends and its enemies, it was treated as a commercial, 
not as a war measure. The persevering earnestness and zeal with which it 
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was opposed, in a part of our country which supposed its interests to be 
vitally affected by the act, cannot bo forgotten. A want of acuteness in 

L discovering objections to a measure to which they felt the most deep-rooted 

hostility, will not be imputed to those who were arrayed in opposition 
*to this. Yet they never suspected that navigation was no branch of r^^^^ 
trade, and was, therefore, not comprehended in the power to regulate ^ 
commerce. They did, indeed, contest the constitutionality of the act, but, 
on a principle which admits the construction for which the appellant con- 
tends. They denied that the particular law in question was made in pur- 
suance of the constitution, not because the power could not act directly on 
vessels, but because a perpetual embargo was the annihilation, and not the 
regulation of commerce. In terms, they admitted the applicability of 
the words used in the constitution to vessels ; and that, in a case which pro- 
duced a degree and an extent of excitement, calculated to draw forth every 
principle on which legitimate resistance could be sustained. No example 
could more strongly illustrate the universal understanding of the American 

. people on this subject. 

r The word used in the constitution, then, comprehends, and has been always 

understood to comprehend, navigation within its meaning ; and a power to 
regulate navigation, is as expressly granted, as if that term had been added 
to the word " commerce." To what commerce does this power extend f 
The constitution informs us, to commerce " with foreign nations, and among 
the several states, and with the Indian tribes." It has, we believe, been 

Ik universally admitted, that these words comprehend every species of com- 

mercial intercourse between the United States and foreign nations. No sort 
of trade can be *carried on between this country and any other, to r^^-Q. 
which this power does not extend. It has been truly said, that com- ^ 
merce, as the word is used in the constitution, is a unit, every part of which 
is indicated by the term. 

If this be the admitted meaning of the word, in its application to foreign 
nations, it must carry the same meaning throughout the sentence, and remain 
a unit, unless there be some plain intelligible cause which alters it. The 
subject to which the power is next applied, is to commerce, " among the 
several states." The word "among" means intenningled with. A thing 
which is among othei's, is intermingled w^ith them. Commerce among the | 
states, cannot stop at the extenial boundary line of each state, but may be '> 
introduced into the interior. It is not intended to say, that these words 

[ comprehend that commerce, which is completely internal, which is carried 

on between man and man in a 3tate, or between different parts of the same 
state, and which does not extend to or affect other states. Such a power 
would be inconvenient, and is certainly unnecessary. Comprehensive as the 
word "among" is, it may very properly be restricted to that commerce 
which concerns more states than one. The phrase is not one which would 

. probably have been selected to indicate the completely interior traffic of a 

p state, because it is not an apt phrase for that purpose ; and the enumeration 

of the particular classes of commerce to which the power was to be extended, 

! would not have been made, had the intention *been to extend the r^t.^^ 

power to every description. The enumeration presupposes something ^ 

i not enumerated ; and that something, if we regard the language or the sub- 

: ject of the sentence, must be the exclusively internal commerce of a state. 
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The genius and character of the whole government seem to be, that its action 
is to be applied to all the external concerns of the nation, and to those 
internal concerns which affect the states generally ; but not to those which 
are completely within a particular state, which do not affect other states, 
and with which it is not necessary to interfere, for the purpose of executing 
some of the general powers of the government. The completely internal 
commerce of a state, then, may be considered as reserved for the state itself. 

But in regulating commerce with foreign nations, the power of congt-ess 
does not stop at the jurisdictional lines of the several states. It would be 
a very useless power, if it could not pass those lines. The commerce 
of the United States with foreign nations, is that of the whole United 
States ; every district has a right to participate in it. The deep streams 
which penetrate our country in every direction, pass through the interior of 
almost every state in the Union, and furnish the means of exercising this 
right. If congress has the power to regulate it, that power must be exer- 
cised whenever the subject exists. If it exists within the states, if a 
foreign voyage may commence or terminate at a port within a state, then 
the power of congress may be exercised within a state. 
♦lOAl '^*"® principle is, if possible, still more clear, when *applied to 
-» commerce " among the several states." They either join each other, 
in which case they are separated by a mathematical lino, or they are remote 
from each other, in which case other states lie between them. What is 
commerce " among" them ; and how is it to be conducted ? Can a trading 
expedition between two adjoining states, commence and terminate outside 
of each ? And if the trading intercourse be between two states remote 
from each other, must it not commence in one, terminate in the other, and 
probably pass through a third? Commerce among the states must, of 
necessity, be commerce with the states. In the regulation of trade with the 
Indian tribes, the action of the law, especially, when the constitution was 
made, was chiefly within a state. The power of congress, then, whatever 
it may be, must be exercised within the territorial jurisdiction of the 
several states. The sense of the nation on this subject, is unequivocally 
manifested by the provisions made in the laws for transporting goods, by 
land, between Baltimore and Providence, between New York and Phila- 
delphia, and between Philadelphia and Baltimore. 

We are now arrived at the inquiry — what is this power? It is the 
power to regulate ; that is, to prescribe the rule by which commerce is to 
be governed. This power, like all others vested in congress, is- complete 
in itself, may be exercised to its utmost extent, and acknowledges no 
limitations, orher than are prescribed in the constitution. These are 
♦1071 ^^pr®8sed in plain terms, and do not affect the *questions which 
-* arise in this case, or which have been discussed at the bar. If, as 
has always been understood, the sovereignty of congress, though limited to 
specified objects, is plenary as to those objects, the power over commerce 
with foreign nations, and among the several states, is vested in congress as 
absolutely as it would be in a single government, having in its constitution 
the same restrictions on the exercise of the power as are found in the con- 
stitution of the United States. The wisdom and th(* discretion of congress, 
their identity with the people, and the intluonce which their constituents 
possess at elections, are, in this, as in many other instances, as that, for 
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example, of declaring war, the sole restraints on which they have relied, to 
secure them from its ahvse. They are the restraints on which the people 
must often rely solely, in all representative governments. The power of 
.congress, then, comprehends navigation, within the limits of every state in 
the Union ; so far as that navigation may be, in any manner, connected 
with "commerce with foreign nations, or among the several states, or with 
the In'lian tribes." It may, of consequence, pass the jurisdictional line of 
New York, and act upon the very waters to which the prohibition now under 
consideration applies. 

But it has been urged, with great earnestness, that although the power 
of congress to regulate commerce with foreign nations, and among the 
several states, be co-extensive with the subject itself, and have no other 
limits than are prescribed in the constitution, yet the states may severally 
exercise the same power, within their respective jurisdictions. In ^^ 
support of this argument, it is said, that they possessed it as an ^ 
inseparable attribute of sovereignty, before the formation of the constitu- 
tion, and still retain it, except so far as they have surrendered it by that 
instrument ; that this principle results from the nature of the government, 
and is secured by the tenth amendment ; that an affirmative grant of power 
is not exclusive, unless in its own nature it be such that the continued 
exercise of it by the former possessor is inconsistent with the grant, and 
that this is not of that description. The appellant, conceding these postu- 
lates, except the last, contends, that full power to regulate a particular 
subject, implies the whole power, and leaves no residuum ; that a grant of 
the whole is incompatible with the existence of a right in another to any 
part of it. Both parties have appealed to the constitution, to legjislative 
acts, and judicial decisions ; and have drawn arguments from all these 
sources, to support and illustrate the propositions they respectively main- 
tain. 

The grant of the power to lay and collect taxes is, like the power to 
regulate commerce, made in general terms, and has never been understood 
to interfere with the exercise of the same power by the states ; and hence 
has been drawn an argument which has been applied to the question under 
consideration. But the two grants are not, it is conceived, similar in their 
terms or their nature. Although many of the powers formerly *exer- r#,QQ 
cised by the states, are transferred to the government of the Union, *■ 
yet tlij state governments remain, and constitute a most important part of 
our system. The power of taxation is indispensable to their existence, and 
is a ])ower which, in its own nature, is capable of residing in, and being 
exercised by, different authorities, at the same time. We are accustomed to 
see it placed, for different purposes, in different hands. Taxation is the 
simple operation of taking small portions from a perpetually accumulating 
mass, susceptible of almost iniinite division ; and a power in one to take 
what is necessary for certain purposes, is not, in its nature, incompatible 
with a power in another to take what is necessary for other purposes. Con- 
gress is authorized to lay and collect taxes, &c., to pay the debts, and pro- 
vide for the common defence and general welfare of the United States. 
This Hoes not interfere with the power of the states to tax for the support 
of thi'ir own governments ; nor is the exercise of that power by the states, 
an exercise of any portion of the power that is granted to the United States. 

87 



199 SUPREME COURT [FebV 

Gibbons v. Ogden. 

In imposing taxes for state pnrpoaes, they are not doing what congress is 
empowered to do. Congress is not empowered to tax for those piii-poses 
which are within the exclusive province of the states. When, then, each 
government exercises the power of taxation, neither is exercising the power 
of the other. But when a state proceeds to regulate commerce with foreign 
nations, or among the several states, it is exercising the very power that is 
♦200 1 ST^^^^^ *^ congress, *and is doing the very thing which congress 
^ is authorized to do. There is no analogy, then, between the power 
of taxation and the power of regulating commerce. 

In discussing the question, whether this power is still in the states, in 
the case under consideration, we may dismiss from it the inquiry, whether 
it is surrendered by the mere grant to congress, or is retained until congress 
shall exercise the power. We may dismiss that inquiry, because it has been 
exercised, and the regulations which congress deemed it proper to make, 
are now in full operation. The sole question is, can a state regulate com- 
merce with foreign nations and among the states^ while ''ongress is regulat- 
ing it ? 

The counsel for the respondent answer this question in the affirmative, 
and rely very much on the restrictions in the 10th section, as supporting 
their opinion. They say, very truly, that limitations of a power furnish a 
strong argument in favor of the existence of that power, and that the sec- 
tion which prohibits the states from laying duties on imports or exports, 
proves that this power might have been exercised, had it not been expressly 
forbidden ; and, consequently, that any other commercial regulation, not 
expressly forbidden, to which the original power of the state was competent, 
may still be made. That this restriction shows the opinion of the conven- 
tion, that a state might impose duties on exports and imports, if not 
expressly forbidden, will be conceded ; but that it follows, as a consequence, 
*20i1 *^^^^^ ^^*^ concession, that a state may regulate commerce with 
-* foreign nations and among the states, cannot be admitted. 

We must first determine, whether the act of laying " duties or imposts 
on imports or exports," is considered, in the constitution, as a branch of the 
taxing power, or of the power to regulate commerce. We think it very 
clear, that it is considered as a branch of the taxing power. It is so treated 
in the first clause of the 8th section : " Congress shall have power to lay and 
collect taxes, duties, imposts and excises ;" and before commerce is men- 
tioned, the rule by which the exercise of this power must be governed, is 
declared. It is, that all duties, imposts and excises shall be uniform. In a 
separate clause of the enumeration, the power to regulate commerce is given, 
as being entirely distinct from the right to levy taxes and imposts, and as 
being a new power, not before conferred. The constitution, then, considers 
these powers as substantive, and distinct from each other ; and so places 
them in the enumeration it contains. The power of imposing duties on 
imports is classed with the power to levy taxes, and that seems to be its 
natural place. But the power to levy taxes could never be considered as 
abridging the right of the states on that subject ; and they might, conse- 
quently, have exorcised it, by levying duties on imports or exports, had the 
constitution contained no prohibition on this subject. This prohibition, 
♦2021 ^^^^°» ^® ^^ exception from the acknowledged power of the states *to 
-* levy taxes, not from the quest i<;'» 1 ! vower to regulate commerce. 
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"A duty of tonnage " is as much a tax, as a duty on imports or exports ; 
and the reason which induced the prohibition of those taxes, extends to this 
also. This tax may be imposed by a state, with the consent of congress ; 
and it may be admitted, that congress cannot give a right to a state, in 
virtue of its own powers. But a duty of tonnage, being part of the power of 
imposing taxes, its prohibition may certainly be made to depend on congress, 
without affording any implication respecting a power to regulate com- 
merce. It is true, that duties may often be, and in fact often are, imposed 
on tonnage, with a view to the regulation of commerce ; but they may be 
also imposed, with a view to revenue ; and it was, therefore, a prudent pre- 
caution, to prohibit the states from exercising this power. The idea that 
the same measure might, according to circumstances, be arranged with dif- 
ferent classes of power, was no novelty to the framers of our constitution. 
Those illustrious statesmen and patriots had been, many of them, deeply 
engaged in the discussions which preceded the war of our revolution, and all 
of them were well read in those discussions. The right to regulate com- 
merce, even by the imposition of duties, was not controverted ; but the right 
to impose a duty for the purpose of revenue, produced a war as important, 
perhaps, in its consequences to the human race, as any the world has ever 
witnessed. These restrictions, then, are on the taxing power, *not on r^j^,-.^ 
that to regulate commerce; and presuppose the existence of that L 
which they restrain, not of that which they do not purport to restrain. 

But the inspection laws are said to be regulations of commerce, and are^ 
certainly recognised in the constitution, as being passed in the exercise of a 
power remaining with the states. That inspection laws may have a remote 
and considerable influence on commerce, will not be denied ; but that a 
power to regulate commerce is the source from which the right to pass them 
is derived, cannot be admitted. The object of inspection laws, is to improve 
the quality of articles produced by the labor of a country ; to fit them for 
exportation ; or, it may be, for domestic use. They act upon the subject, 
before it becomes an article of foreign commerce, or of commerce among the 
states, and prepare it for that purpose. They form a portion of that 
immense mass of legislation, which embraces everything within the territory 
of a state, not surrendered to the general government ; all which can be 
most advantageously exercised by the states themselves. Inspection laws, 
quarantine laws, health laws of every description, as well as laws for regu- 
lating the internal commerce of a state, and those which respect turnpike- 
roads, ferries, &c., are component parts of this mass. 

No direct general power over these objects is granted to congress ; and, 
consequently, they remain subject to state legislation. If the legislative 
power of the Union can reach them, it must be for national purposes ; it 
must be, where the *power is expressly given for a special purpose, i-Jitofl^ 
or is clearly incidental to some power which is expressly given. It is *- 
obvious, that the government of the Union, in the exercise of its express ^ 
powers, that, for example, of regulating commerce with foreign nations and 
among the states, may use means that may also be employed by a state, in 
the exercise of its acknowledged powers ; that, for example, of regulating 
commerce within the state. If congress license vessels to sail from one port 
to another, in the same state, the act is supposed to be, necessarily, inci- 
dental to the power expressly granted to congress, and implies no claim of a 
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direct power to regulate the purely internal commerce of a state, or to act 
directly on its system of police. 80, if a state, in passing laws on subjects 
acknowledged to be within its control, and with a view to those subjects, 
shall adopt a measure of the same character with one which congress may 
adopt, it does not derive its authority from the particular power which has 
been g^nted, but from some other, which remains with the state, and may 
be executed by the same means. All experience shows, that the same mea- 
sures, or measures scarcely distinguishable from each other, may flow from 
distinct powers ; but this does not prove that the powers themselves are 
identical. Although the means used in their execution may sometimes 
approach each other so nearly as to be confounded, there are other situations 
in which they are sufficiently distinct, to establish their individuality. 

lu our complex system, presenting the rare and difficult scheme of one 
*20«5l S^^^^^^ government, whose *aclion extends over the whole, but which 
-* possesses only certain enumerated powers ; and of numerous state 
governments, which retain and exercise all powers not delegated to the 
Union, contests respecting power must arise. Were it even otherwise, the 
measures taken by the respective governments to execute their acknowl- 
edged powers, would often be of the same description, and might, some- 
times, interfere. This, however, does not prove that the one is exercising, 
or has a right to exercise, the powers of the other. 

The acts of congress, passed in 1706 and 1799 (1 U. S. Stat. 474, 619), 
empowering and directing the officers of the general government to con- 
form to, and assist in the execution of the quarantine and health laws of a 
state, proceed, it is said, upon the idea that these laws are constitutional. 
It is undoubtedly true, that they do proceed upon that idea ; and the con- 
stitutionality of such laws has never, so far we are informed, been denied. 
But they do not imply an acknowledgment that a state may rightfully reg- 
ulate commerce with foreign nations, or among the states ; for they do not 
imply that such laws are an exercise of that power, or enacted with a view 
to it. On the contrary, they are treated as quarantine and health laws, are 
so denominated in the acts of congress, and are considered as flowing from 
the acknowledged power of a state, to provide for the health of its citizens. 
But as it was apparent, that some of the provisions made for this purpose, 
*206l *°^ ^^ virtue of this power, might *interfere with, and be affected by 
^ the laws of the United States, made for the regulation of commerce, 
congress, in that spirit of harmony and conciliation which ought always to 
characterize the conduct of governments standing in the relation which that 
of the Union and those of the states bear to each other, has directed its 
officers to aid in the execution of these laws ; and has, in some measure, 
adapted its own legislation to this object, by making provisions in aid of- 
those of the states. But in making these provisions, the opinion is unequiv- 
ocally manifested, that congress may control the slate laws, so far as it 
may be necessary to control them, for the regulation of commerce. 

The act passed in 1803 (2 U. S. Stat. 205), prohibiting the importation 
of slaves into any state which shall itself prohibit their importation, implies, 
it is said, an admission that the states possessed the power to exclude or 
admit them ; from which it is inferred, that they possess the same power 
wi. h respect to other articles. If this inference were correct, if this power 
was exercised, not under any particular clause in the constitution, but in 
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virtue of a general right over the subject of commerce, to exist as long as 
the constitution itself, it might now be exercised. Any state might now 
import African slaves into its own territory. But it is obvious, that the 
power of the states over this subject, previous to the year 1808, constitutes 
an exception to the power of *congre8s to regulate commerce, and r^nrxtj 
the exception is expressed in such words, as to manifest clearly the ^ 
intention to continue the pre-existing right of the states to admit or exclude, 
for a limited period. The words are, "the migration or importation of such 
persons as any of the states, now existing, shall think proper to admit, shall 
not be prohibited by the congress, prior to the year 1808." The whole 
object of the exception is, to preserve the power to those states which might 
be disposed to exercise it ; and its language seoms to the court to convey 
this idea unequivocally. The possession of this particular power, then, dur- 
ing the time limited in the constitution, cannot be admitted to prove the 
possession of any other similar power. 

It has been said, that the act of August 7th, 1 789, acknowledges a con- 
current power in the states to regulate the conduct of pilots, and hence is 
inferred an admission of their concurrent right with congress to regulate 
commerce with foreign nations, and amongst the states. But this inference 
is not, we think, justified by the fact. Although congress cannot enable 
a state to legislate, congress may adopt the provisions of a state on any 
subject. When the government of the Union was brought into existence, 
it found a system for the regulation of its pilots in full force in every state. 

^ The act which has been mentioned, adopts this system, and gives it the same 

validity as if its provisions had been specially made by congress. But the act, 
it may be said, is prospective also, and the adoption of laws to be made 
*in future, presupposes the right in the maker to legislate on the sub- r^a^f. 
ject. The act unquestionably manifests an intention to leave this '- 
subject entirely to the states, until congress should think proper to inter- 
pose ; but the very enactment of such a law indicates an opinion that it 
was necessary ; that the existing system would not be applicable to the 
new state of things, unless expressly applied to it by congress. But this sec- 
tion is confined to pilots within the " bays, inlets, rivers, harbors and ports 
of the United States," which are, of course, in whole or in part, also within 
the limits of some particular state. The acknowledged power of a state to 
regulate its police, its domestic trade, and to govern its own citizens, may 
enable it to legislate on this subject, to a considerable extent ; and the adop- 
tion of its system by congress, and the application of it to the whole subject 
of commerce, does not seem to the court to imply a right in the states so 
to apply it of their own authority. But the adoption of the state system 
being temporary, being only " until further legislative provision shall be 
made by congress," shows, conclusively, an opinion, that congress could con- 
trol the whole subject, and might adopt the system of the states, or provide 
one of its own. 

I A state, it is said, or even a private citizen, may construct light-houses. 

But gentlemen must be aware, that if this proves a power in a state to 
regulate commerce, it proves that the same power is in the citizen. States, 
or individuals who own lands, may, if not forbidden by law, *ereot r^„^Q 
on those lands what buildings they please ; but this power is entirely ■- 
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distinct from that of regulating commerce, and may, we presume, be 
restrained, if exercised so as to produce a public mischief. 

■ These acts were cited at the bar for the purpose of showing an opinion 
m congress, that the states possess, concurrently with the legislature of the 
Union, the power to regulate commerce with foreign nations and among the 
states. Upon reviewing them, w&4lunk, they do not establish the proposi- 
tion they were intended to prove, j They show the opinion, that the states 
retain powers enabling them to pjtes" the laws to which allusion has been 
made, not that those ]aw8 proceed from the particular power which has been 
delegated to congress]] 

It has been contended by the counsel for the appellant, that, as the word 
" to regulate " implies in its nature, full power over the thing to be regu- 
lated, it excludes, necessarily, the action of all others that would perform 
the same operation on the same thing. That regulation is designed for the 
entire result, applying to those parts which remain as they were, as well as 
to those which are altered. It produces a uniform whole, which is as much 
disturbed and deranged by changing what the regulating power designs to 
leave untouched, as that on which it has operated. There is great force in 
this argument, and the court is not satisfied that it has been refuted. 

Since, however, in exercising the power of regulating their own purely 
♦2io1 ^'^^^^^^ affairs, whether *of trading or police, the states may some- 
■' times enact laws, the validity of which depends on their interfering 
with, and being contrary to, an act of congress passed in pursuance of the 
constitution, the court will enter upon the inquiry, whether the laws of New 
York, as expounded by the highest tribunal of that state, have, in their 
application to this case, come into collision with an act of congress, and 
deprived a citizen of a right to which that act entitles him. Should this 
collision exist, it will be immaterial, whether those laws were passed in virtue 
of a concurrent power " to regulate commerce with foreign nations and 
among the several states," or, in virtue of a power to regulate their domestic 
trade and police. In one case and the other, the acts of New York must 
yield to the law of congress ; and the decision sustaining the privilege they 
confer, against a right given by a law of the Union, must be erroneous. 
This opinion has been frequently expressed in this court, and is founded, as 
well on the nature of the government, as on the words of the constitution. 
In argument, however, it has been contended, that if a law passed by a state, 
in the exercise of its acknowledged sovereignty, comes into conflict with a 
law passed by congress in pursuance of the constitution, they affect the sub- 
ject, and each other, like equal opposing powers. But the fraraers of our 
constitution foresaw this state of things, and provided for it, by declaring 
the supremacy not only of itself, but of the laws made in pursuance of it. 
^ -. The nullity of any act, *incon8i8tent with the constitution, is pro- 
J duced by the declaration, that the constitution is the supreme law. 
The appropriate application of that part of the clause which confers the 
same supremacy on laws and treaties, is to such acts of the state legisla- 
tures as do not transcend their powers, but though enacted in the execution 
of acknowledged state powers, interfere with, or are contrary to, the laws 
of congress, made in pursuance of the constitution, or some treaty made 
under the authority of the United States. In every such case, the act of 
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congress, or the treaty, is supreme ; and the law of the state, though enacted 
in the exercise of powers not controverted, must yield to it. 

In pursuing this inquiry at the bar, it has been said, that the constitution 
does not confer the right of intercourse between state and state. That right 
derives its source from those laws whose authority is acknowledged by 
civilized man throughout the world. This is true. The constitution found 
it an existing right, and gave to congress the power to regulate it. In the 
exercise of this power, congress has passed ^' an act for enrolling or licensing 
ships or vessels to be employed in the coasting trade and fisheries, and for 
regulating the same." The counsel for the respondent contend, that this 
act does not give the right to sail from port to port, but confines itself to 
regulating a pre-existing right, so far only as to confer certain privileges on 
enrolled and licensed vessels in its exercise. 

It will at once occur, that, when a legislature ^attaches certain r,,e^^^ 
privileges and exemptions to the exercise of a right over which its L 
control is absolute, the law must imply a power to exercise the right. The 
privileges are gone, if the right itself be annihilated. It would be contrary 
to all reason, and to the course of human affairs, to say that a state is unable 
to strip a vessel of the particular privileges attendant on the exercise of a 
right, and yet may annul the right itself ; that the state of New York can- 
not prevent an enrolled and licensed vessel, proceeding from Elizabethtown, 
in New Jersey, to New York, from enjoying, in her course, and on her 
entrance into port, all the privileges conferred by the act of congress ; but 
can shut her up in her own port, and prohibit altogether her entering the 
waters and ports of another state. To the court, it seems very clear, that 
the whole act on the subject of the coasting trade, according to those prin- 
ciples which govern the construction of statutes, implies, unequivocally, an 
authority to licensed vessels to carry on the coasting trade. 

But wo will proceed briefly to notice those sections which bear more 
directly on the subject. The first section declares, that vessels enrolled by 
virtue of a previous law, and certain other vessels, enrolled as described in 
that act, and having a license in force, as is by the act required, ^' and no 
others, shall be deemed ships or vessels of the United States, entitled to the 
privileges of ships or vessels employed in the coasting trade." This section 
seems to the court to contain a positive enactment, that the vessels it 
describes shall *be entitled to the privileges of ships or vessels r^eoio 
employed in the <».oasting trade. These privileges cannot be separated ^ 
from the trade, and cannot be enjoyed, unless the trade may be prosecuted. 
The grant of the privilege is an idle, empty form, conveying nothing, unless 
it convey the right to which the privilege is attached, and in the exercise of 
which its whole value consists. To construe these words otherwise than as 
entitling the ships or vessels described, to carry on the coasting trade, would 
be, we think, to disregard the apparent intent of the act. 

The fourth section directs the proper officer to grant to a vessel qualified 
to receive it, " a license for carrying on the coasting trade," and prescribes 
its form. After reciting the compliance of the applicant with the previous 
requisites of the law, the operative words of the instrument are, " license is 
hereby granted for the said steam-boat Bellona, to be employed in carrying 
on the coasting trade for one year from the date hereof, and no longer." 
These are not the words of the officer ; they are the words of the legisla- 
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ture ; and convey as explicitly the authority the act intended to give, and 
operate as effectually, as if they had been inserted in any other part of the 
act, than in the license itself. The word " license," means permission or 
authority ; and a license to do any particular thing, is a permission or author- 
ity to do that thing ; and, if granted by a person having power to grant it, 
transfers to the grantee the right to do whatever it purports to authorize. 
*9in ^^ certainly transfers to *him all the right which the grantor can 
^ transfer, to do what is within the terms of the license. Would the 
validity or effect of such an instrument be questioned by the respondent, if 
executed by persons claiming regularly under the laws of New York ? The 
license must be understood to be what it purports to be, a legislative author- 
ity to the steam-boat Bellona, " to be employed in carrying on the coasting 
trade, for one year from this date." 

It has been denied, that these words authorize a voyage from New Jer- 
sey to New York. It is true, that no ports are specified ; but it is equally 
true, that the words used are perfectly intelligible, and do confer such 
authority as unquestionably, as if the ports had been mentioned. The coast- 
ing trade is a term well understood. The law has defined it ; and all know 
its meaning perfectly. The act describes, with great minuteness, the various 
operations of a vessel engaged in it ; and it cannot, we think, be doubted, 
that a voyage from New Jersey to New York, is one of those operations. 

Notwithstanding the decided language of the license, it has also been 
maintained, that it gives no right to trade ; and that its sole purpose is to 
confer the American character. The answer given to this argument, that 
the American character is conferred by the enrolment, and not by the 
license, is, we think, founded too clearly in the words of the law, to require 
the support of any additional observations. The enrolment of vessels 
designed for the coasting trade, corresponds precisely with the registration 
^ , of vessels *designed for the foreign trade, and requires every circum- 
-* stance which can constitute the American character. The license 
can be granted only to vessels already enrolled, if they be of the burden of 
twenty tons and upwards ; and requires no circumstance essential to the 
American character. The object of the license, then, cannot be to ascertain 
the character of the vessel, but to do what it professes to do — that is, to 
give permission to a vessel already proved by her enrolment to be American, 
to carry on the coasting trade. 

But if the license be a permit to carry on the coasting trade, the respond- 
ent denies that these boats were engaged in that trade, or that the decree 
under consideration has restrained them from prosecuting it. The boats of 
the appellant were, we are told, employed in the transportation of passen- 
gers ; and this is no part of that commerce which congress may regulate. 
If, as our whole course of legislation on this subject shows, the power of 
congress has been universally understood in America, to comprehend navi- 
gation, it is a very persuasive, if not a conclusive, argument, to prove that the 
construction is correct ; and, if it be correct, no clear distinction is perceived 
between the power to regulate vessels employed in transporting men for 
hire, and property for hire. The subject is transferred to congress, and no 
exception to the grant can be admitted, which is not proved by the words, or 
the nature of the thing. A coasting vessel employed in the transportation 
of passengers, is as much a portion of the American marine, as one 
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employed *in the transportation of a cargo ; and no reason is perceived, 
why such vessel should be withdrawn from the regulating power of that 
government, which has been thought best fitted for the purpose generally. 
The provisions of the law respecting native seamen, and respecting owner- 
ship, are as applicable to vessels carrying men, as to vessels cariying 
manufactures ; and no reason is perceived, why the power over the subject 
should not be placed in the same hands. The argument urged at the bar, 
rests on the foundation, that the power of congress does not extend to 
navigation, as a branch of commerce, and can only be applied to that sub- 
ject, incidentally and occasionally. But if that foundation be removed, we 
must show some plain, intelligible distinction, supported by the constitution, 
or by reason, for discriminating between the power of congress over vessels 
employed in navigating the same seas. We can perceive no such distinction. 
If we refer to the constitution, the inference to be drawn from it is rather 
against the distinction. The section which restrains congress from pro- 
hibiting the migration or importation of such peraons as any of the 
states may think proper to admit, until the year 1808, has always been 
. considered as an exception from the power to regulate commerce, and 
certainly seems to class migration with importation. Migration applies as 
appropriately to voluntary, as importation does to involuntary, arrivals ; 
and so far as an exception from a power proves its existence, this section 
proves that the power to regulate commerce applies equally *to the r*oiY 
regulation of vessels employed in transporting men, who pass from ^ 

i place to place voluntarily, and to those who pass involuntarily. 

If the power reside in congress, as a portion of the general grant to 
regulate commerce, then, acts applying that power to vessels generally, 
must be construed as comprehending all vessels. If none appear to be 
excluded by the language of the act, none can be excluded by construction. 
Vessels have always been employed to a greater or less extent in the trans- 
portation of passengers, and have never been supposed to be, on that 
account, withdrawn from the control or protection of congress. Packets 
which ply along the coast, as well as those which make voyages between 
Europe and America, consider the transportation of passengers as an impor- 
tant part of their business. Yet it has never been suspected, that the 
general laws of navigation did not apply to them. The duty act, §§ 23 and 
46, contains provisions respecting passengers, and shows, that vessels which 
transport them, have the same rights, and must perform the same duties, 
with other vessels. They are governed by the general laws of navigation. 
In the progress of things, this seems to have grown into a particular 
employment, and to have attracted the particular attention of government. 
Congress was no longer satisfied with comprehending vessels engaged 
specially in this business, within those provisions which were intended for 
vessels generally ; and on the 2d of March 1819, passed ''an act regulating 
passenger ships and * vessels. " This wise and humane law provides r*9io 

I for the safety and comfort of passengers, and for the communication ^ 

of everything concerning them which may interest the government, to the 
department of state, but makes no provision concerning the entry of the 
vessel, or her conduct in the waters of the United States. This, we think^ 
shows conclusively the sense of congress (if, indeed, any evidence to that 
point could be required), that the pre-existing regulations comprehended 
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passenger ships among others ; and in prescribing the same duties, the 
legislature must have considered them as possessing the same rights. 

If, then, it were even true, that the Bellona and the Stoudinger were 
employed exclusively in the conveyance of passengers between New York 
and New Jersey, it would not follow, that this occupation did not constitute 
a part of the coasting trade of the United States, and was not protected by 
the license annexed to the answer. But we cannot perceive how the occupa- 
tion of these vessels can be drawn into question, in the case before the court. 
The laws of New York, which grant the exclusive privilege set up by the 
respondent, take no notice of the employment of vessels, and relate only to 
the principle by which they are propelled. Those laws do not inquire 
whether vessels are engaged in transporting men or merchandise, but 
whether they are moved by steam or wind. If by the former, the waters of 
New York are closed against them, though their cargoes be dutiable goods, 
*2l9l ^^^^^ ^^® I2LWB of the *United States permit them to enter and 

-* deliver in New York. If by the latter, those waters are free to them, 
though they should carry passengers only. In conformity with the law, is the 
bill of the plaintiff in the state court. The bill does not complain that 
the Bellona and the Stoudinger carry passengers, but that they are moved 
by steam. This is the injury of which he complains, and is the sole injury 
against the continuance of which he asks relief. The bill docs not even 
allege, specially, that those vessels were employed in the transportation of 
passengers, but says, generally, that they were employed "in the transpor- 
tation of passengers, or otherwise." The answer avers only, that they were 
employed in the coasting trade, and insists on the right to carry on any 
trade authorized by the license. No testimony is taken, and the writ of 
injunction and decree restrain these licensed vessels, not from carrying pas- 
sengers, but from being moved through the waters of New York by steam, 
for any purpose whatever. The questions, then, whether the conveyance of 
passengers be a part of the coasting trade, and whether a vessel can be pro- 
tected in that occupation by a coasting license, are not, and cannot be, 
raised in this case. The real and sole question seems to be, whether a 
steam-machine, in actual use, deprives a vessel of the privileges conferred by 
a license. 

In considering this question, the first idea which presents itself is, that 
the laws of congress for the regulation of commerce, do not look to the 
*220l *P'**''^^P^^ ^y which vessels are moved. That subject is left en- 

■' tirely to individual discretion ; and in that vast and complex system 
of legislative enactment concerning it, which embraces everything that the 
legislature thought it necessary to notice, there is not, we believe, one word 
respecting the peculiar principle by which vessels are propelled through the 
water, except what may be found in a single act, granting a particular privi- 
lege to steam-boats. With this exception, every act, either prescribing 
duties, or granting privileges, applies to every vessel, whether navigated by 
the instrumentality of wind or fire, of sails or machinery. The whole weight 
of proof, then, is thrown upon him who would introduce a distinction to 
which the words of the law give no countenance. If a real difference could 
be admitted to exist between vessels carrying passengers and others, it has 
already been observed, that there is no fact in this case which can bring up 
that question. And if the occupation of steam-boats be a matter of such 
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general notoriety, that the court may be presumed to know it, although not 
specially informed by the record, then we deny that the transportation of 
passengers is their exclusive occupation. It is a matter of general history, 
that, in our western waters, their principal employment is the transportation 
of merchandise ; and all know, that in the waters of the Atlantic, they are 
frequently so employed. 

But all inquiry into this subject seems to the court to be put completely 
at rest, by the act already *raentioned, entitled, " an act for the enrol- c^^nn-i 
ling and licensing of steam-boats." This act authorizes a steam-boat ^ 
employed, or intended to be employed, only in a river or bay of the United 
States, owned wholly or in part by an alien, resident within the United 
States, to be enrolled and licensed as if the same belonged to a citizen of the 
United States. This act demonstrates the opinion of congress, that steam- 
boats may be enrolled and licensed, in common with vessels using sails. 
They are, of course, entitled to the same privileges, and can no more be re- 
strained from navigating waters, and entering ports which are free to such 
vessels, than if they were wafted on their voyage by the winds, instead of 
being propelled by the agency of fire. The one element may be as legiti- 
mately used as the other, for every commercial purpose authorized by the 
laws of the Union ; and the act of a state inhibiting the use of either, to any 
vessel having a license under the act of congress, comes, we think, in direct' 
collision with that act. 

As this decides the cause, it is unnecessary to enter in an examination of 
that part of the constitution which empowers congress to promote the pro- 
gress of science and the useful arts. 

The court is aware that, in stating the train of reasoning by which we 
have been conducted to this result, much time has been consumed in the 
attempt to demonstrate propositions which may have been thought axioms. 
It is felt, that the tediousness inseparable from the endeavor to prove that 
which is already clear, is imputable to *a considerable part of this r^„„„ 
opinion. But it was unavoidable. The conclusion to which we have »- 
come, depends on a chain of principles which it was necessary to preserve 
unbroken ; and although some of them were thought nearly self-evident, the 
magnitude of the question, the weignt of character belonging to those from 
whose judgment we dissent, and the argument at the bar, demanded that we 
should assume nothing. 

Powerful and ingenious minds, taking, as postulates, that the powers 
expressly granted to the government of the Union, are to be contracted, by 
construction, into the narrowest possible compass, and that the original 
powers of the states are retained, if any possible constr action will retain 
them, may, l^ a course of well-digested, but refined and metaphysical 
reasoning, founded on these premises, explain away the constitution of our 
country, and leave it, a magnificent structure, indeed, to look at, but totally 
unfit for use. They may so entangle and perplex the understanding, as to 
obscure principles, which were before thought quite plain, and induce doubts 
where, if the mind were to pursue its own course, none would be perceived. 
In such a case, it is peculiarly necessary to recur to safe and fundamental 
principles, to sustain those principles, and, when sustained, to make them 
the tests of the arguments to be examined. 

9 Wheat.— 7 97 
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Johnson, Justice. — The judgment entered by the court in this cause, 
has my entire approbation ; but having adopted my conclusions on views 
^ , *of the subject materially different from those of my brethren, I feel 
-1 it incumbent on me to exhibit those views. I have also another 
inducement : in questions of great importance and great delicacy, I feel my 
duty to the public best discharged, Ly an effort to maintain my opinions in 
my own way. 

In attempts to construe the constitution, I have never found much benefit 
resulting from the inquiry, whether the whole, or any part of it, is to be 
construed strictly or liberally. The simple, classical, precise, yet com- 
prehensive language in which it is couched, leaves, at most, but very little 
latitude for construction ; and when its intent and meaning are discovered, 
nothing remains but to execute the will of those who made it, in the best 
manner to effect the purposes intended. The great and paramount purpose 
was, to unite this mass of wealth and power, for the protection of the 
humblest individual ; his rights, civil and political, his interests and pros- 
perity, are the sole end ; the rest are nothing but the means. But the prin- 
cipal of those means, one so essential as to approach nearer the character- 
istics of an end, was the independence and harmony of the states, that they 
may the better subserve the purposes of cherishing and protecting the 
respective families of this great republic. 

The strong sympathies, rather than the feeble government, which bound 
the states together during a common war, dissolved on the return of peace ; 
and the very principles which gave rise to the war of the revolution, began 
^ , to threaten the *confederacy with anarchy and ruin. The states had 
-I resisted a tax imposed by the parent state, and now reluctantly sub- 
mitted to, or altogether rejected, the moderate demands of the confedera- 
tion. Every one recollects the painful and threatening discussions, which 
arose on the subject of the five per cent. duty. Some states rejected it 
altogether ; others insisted on collecting it themselves ; scarcely any 
acquiesced without reservations which deprived it altogether of the charac- 
ter of a national measure ; and at length, some repealed the laws by which 
they had signified their acquiescence. 

For a century, the states had submitted, with murmurs, to the commer- 
cial restrictions imposed by the parent state ; and now, finding themselves 
in the unlimited possession of those powers over their own commerce, which 
they had so long been deprived of, and so earnestly coveted, that selfish 
principle which, well controlled, is so salutary, and which, unrestricted, is so 
unjust and tyrannical, guided by inexperience and jealousy, began to show 
itself in iniquitous laws and impolitic measures, from which grew up a con- 
flict of commercial regulations, destructive to the harmony of the states, and 
fatal to their commercial interests abroad. This was the immediate cause 
that led to the forming of a convention. 

As early as 1778, the subject had been pressed upon the attention of 
congress, by a memorial from the state of New Jersey ; and in 1781, we 
#2251 ^^^ * resolution presented to that body, by one of *the most enlight- 
^ ened men of his day (Dr. Witherspoon), affirming, that " it is 
indispensably necessary, that the United States, in congress assembled, 
should be vested with a right of superintending the commercial regulations 
of every state, that none may take place that shall be partial or contrary to 
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the common interests." The resolution of Virginia (January 2l8t, 1786), 
appointing her commissioners, to meet commissioners from other states, 
expresses their purpose to be, " to take into consideration the trade of the 
United States, to consider how far an uniform system in their commercial 
regulations may be necessary to their common interests and their permanent 
harmony.'* And Mr. Madison's resolution, which led to that measure, is 
introduced by a preamble entirely explicit to this point : " Whereas, the 
relative situation of the United States has been found, on trial, to require 
uniformity in their commercial regulations, as the only effectual policy 
for obtaining, in the ports of foreign nations, a stipulation of privileges 
reciprocal to those enjoyed by the subjects of such nations in the ports of 
the United States, for preventing animosities, which cannot fail to arise 
among the several states, from the interference of partial and separate 
regulations," &c., " therefore, resolved," Ac. 

The history of the times will, therefore, sustain the opinion, that the 
grant of power over commerce, if intended to be commensurate with the 
evils existing, and the purpose of remedying those *evil8, could be r«oQ« 
only commensurate with the power of the states over the subject. ^ 
And this opinion is supported by a very remarkable evidence of the general 
understanding of the whole American people, when the grant was made. 
There was not a state in the Union, in which there did not, at that time, 
exist a variety of commercial regulations ; concerning which it is too much 
to suppose, that the whole ground covered by those regulations was imme- 
diately assumed by actual legislation, under the authority of the Union. 
But where was the existing statute on this subject, that a state attempted 
to execute ? or by what state was it ever thought necessary to repeal those 
statutes ? By common consent, those laws dropped lifeless from their stat- 
ute books, for want of the sustaining power that had been relinquished to 
congress. 

And the plain and direct import of the words of the grant, is consistent 
with this general understanding. The words of the constitution are, " con- 
gress shall have power to regulate commerce with foreign nations, and 
among the several states, and with the Indian tribes." It is not material, in 
my view of the subject, to inquire whether the article a or the should be 
prefixed to the word "power." Either, or neither, will produce the same 
result : if either, it is clear, that the article the would be the proper one, 
since the next preceding grant of power is certainly exclusive, to wit, " to 
borrow money on the credit *of the United States." But mere verbal (■♦oqy 
criticism I reject. My opinion is founded on the application of the ^ 
words of the grant to the subject of it. 

The " power to regulate commerce," here meant to be granted, was that 
power to regulate commerce which previously existed in the states. But 
what was that power ? The states were, unquestionably, supreme ; and each 
possessed that power over commerce, which is acknowledged to reside in 
every sovereign state. The definition and limits of that power are to be 
sought among the features of international law ; and, as it was not only 
admitted, but insisted on by both parties, in argument, that, " unaffected by 
a state of war, by treaties, or by municipal regulations, all commerce among 
independent states was legitimate," there is no necessity to appeal to the 
oracles of the jus commune for the correctness of that doctrine. The law of 
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nations, regarding man as a social animal, pronounces all commerce legit- 
imate, in a state of peace, until prohibited by positive law. The power of a 
sovereign state over commerce, therefore, amounts to nothing more than 
a power to limit and restrain it at pleasure. And since the power to pre- 
scribe the limits to its freedom, necessarily implies the power to deter- 
mine what shall remain unrestrained, it follows, that the power must be 
exclusive ; it can reside but in one potentate ; and hence, the grant of this 
power carries with it the whole subject, leaving nothing for the state 
to act upon. 

♦99fl1 "^"^ ®"^^ ^^ been the practical construction of *the act. Were 
J every law on the subject of commerce repealed to-morrow, all com- 
merce would be lawful ; and, in practice, merchants never inquire what is 
permitted, but what is forbidden commerce. Of all the endless variety of 
branches of foreign commerce, now carried on to every quarter of the 
world, I know of no one that is permitted by act of congress, any otherwise 
than by not being forbidden. No statute of the United States, that I know 
of, was ever passed, to permit a commerce, unless in consequence of its hav- 
ing been prohibited by some previous statute. 

I speak not here of the treaty-making power, for that is not exercised 
under the grant now under consideration. I confine my observation to latos 
properly so called. And even where freedom of commercial intercourse is 
made a subject of stipulation in a treaty, it is generally with a view to the 
removal of some previous restriction ; or the introduction of some new priv- 
ilege — most frequently, is identified with the return to a state of peace. But | 
another view of the subject leads directly to the same conclusion. Power 
to regulate foreign commerce, is given in the same words, and in the same 
breath, as it were, with that over the commerce of the states and with the 
Indian tribes. But the power to regulate foreign commerce is necessarily 
exclusive. The states are unknown to foreign nations ; their sovereignty 
exists only with relation to each other and the general government. What- 
ever regulations foreign commerce should be subjected to in the ports of the * 
*92Ql Union, the general government would be *held responsible for them ; 
-' and all other regulations, but those which congress had imposed, 
would be regarded by foreign nations as trespasses and violations of 
national faith and comity. 

But the language which grants the power as to one description of com- 
merce, grants it as to all ; and, in fact, if ever the exercise of a right, or 
acquiescence in a construction, could be inferred from contemporaneous and ^ 

continued assent, it is that of the exclusive effect of this grant. A right 
over the subject has never been pretended to, in any instance, except as 
incidental to exercise of some other unquestionable power. 

The present is an instance of the assertion of that kind, as incidental to 
a municipal power ; that of superintending the internal concerns of a state, 
and particularly, of extending protection and patronage, in the shape of a 
monopoly, to genius and enterprise. The grant to Livingston and Fulton (i 

interferes with the freedom of intercourse among the states ; and on this ^ 

principle, ks constitutionality is contested. 

When speaking of the power of congress over navigation, I do not , 

regard it as a power incidental to that of regulating commerce ; I consider j 

it as the thing itself ; inseparable from it as vital motion is from vital exist- 
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ence. Commerce, in its simplest sigDification, means an exchange of goods ; 
but in the advancement of society, labor, transportation, intelligence, care, 
and various mediums of exchange, become commodities, and enter into com- 
merce ; the subject, *the vehicle, the agent, and their various opera- r*oQo 
tions, become the objects of commercial regulation. Ship-building, *- 
the carrying trade, and propagation of seamen, are such vital agents of 
commercial prosperity, that the nation which could not legislate over these 
subjects, would not possess power to regulate commerce. 

That such was the understanding of the framers of the constitution, is 
conspicuous from provisions contained in that instrument. The first clause 
of the 9th section, not only considers the right of controlling personal ingress 
or migration, as implied in the powers previously vested in congress over 
commerce, but acknowledges it as a legitimate subject of revenue. And 
although the leading object of this section undoubtedly was, the importation 
of slaves, yet the words are obviously calculated to comprise persons of all 
descriptions, and to recognise in congress a power to prohibit, where the 
states permit, although they cannot permit, when the states prohibit. The 
treaty-making power undoubtedly goes further. So, the fifth clause of 
the same section furnishes an exposition of the sense of the convention as 
to the power of congress over navigation : "nor shall vessels bound to or 
from one state, be obliged to enter, clear or pay duties in another." 

But it is almost laboring to prove a self-evident proposition, since the 
sense of mankind, the practice of the world, the contemporaneous assump- 
tion, and continued exercise of the power, and universal acquiescence, have 
so clearly established *the right of congress over navigation, and the r*oQi 
transportation of both men and their goods, as not only incidental to, *- 
but actually of the essence of, the power to regulate commerce. As to the 
transportation of passengers, and passengers in a steam-boat, I consider it 
as having been solemnly recognised by the state of New York, as a subject 
both of commercial regulation and of revenue. She has imposed a transit 
duty upon steam-boat passengers arriving at Albany, and unless this be done 
in the exercise of her control over personal intercourse, as incident to 
internal commerce, I know not on what principle the individual has been 
subjected to this tax. The subsequent imposition upon the steam-boat itself, 
appears to be but a commutation, and operates as an indirect, instead of a 
direct, tax upon the same subject. The passenger pays it at last. 

It is impossible, with the views which I entertain of the principle on 
which the commercial privileges of the people of the United States, among 
themselves, rests, to concur in the view which this court takes of the effect 
of the coasting license in this cause. I do not regard it as the foundation of 
the right set up in behalf of the appellant. If there was any one object 
riding over every other in the adoption of the constitution, it was to keep 
the commercial intercourse among the states free from all invidious and 
partial restraints. And I cannot overcome the conviction, that if the licens- 
ing act was repealed to-morrow, the rights of the appellant to a reversal of 
the decision complained of, would be as '''strong as it is under this r^osQ 
license. One-half the doubts in life arise from the defects of lan- 
guage, and if this instrument had been called an exemption, instead of a 
license, it would have given a better idea of its character. Licensing acts, 
in fact, in legislation, are universally roslraining acts ; as, for example, acts 
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licensing gaming-houses, retailers of spiritous liquors, Ac. The act, in this 
instance, is distinctly of that character, and forms part of an extensive 
system, the object of which is to encourage American shipping, and place 
them on an equal footing with the shipping of other nations. Almost every 
commercial nation reserves to its own subjects a monopoly of its coasting 
trade ; and a countervailing privilege in favor of American shipping is con- 
templated in the whole legislation of the United States on this subject. It 
is not to give the vessel an American character, that the license is granted ; 
that effect has been correctly attributed to the act of her enrolment. But it 
is to confer on her American privileges, as contradistinguished from foreign; 
and to preserve the government from fraud by foreigners, in surreptitiously 
intruding themselves into the American commercial marine, as well as frauds 
upon the revenue, in the trade coastwise, that this whole system is projected. 
Many duties and formalities are necessarily imposed upon the American 
foreign commerce, which would be burdensome in the active coasting trade 
of the states, and can be dispensed with. A higher rate of tonnage also is 
imposed, and this license entitles the vessels that take ^t, to those exemptions, 
itinooi hut to nothing more. *A common register, equally entitles vessels to 

^ carry on the coasting trade, although it does not exempt them from 
the forms of foreign commerce, or from compliance with the 16th and 17th 
sections of the enrolling act. And even a foreign vessel may be employed 
coastwise, upon complying with the requisitions of the 24th section. I con- 
sider the license, therefore, as nothing more than what it purports to be, 
ai>*cording to the 1st section of this act, conferring on the licensed vessel 
certain privileges in that trade, not conferred on other vessels ; but the 
abstract right of commercial intercourse, stripped of those privileges, is 
common to all. 

Yet there is one view, in which the license may be allowed considerable 
influence in sustaining the decision of this court. It has been contended, 
that the grants of power to the United States over any subject, do not, 
necessarily, paralyze the arm of the states, or deprive them of the capacity 
to act on the same subject. That this can be the effect only of prohibitory 
provisions in their own constitutions, or in that of the general government. 
The vis vUm of power is still existing in the states, if not extinguished by 
the constitution of the United States. That, although, as to all those grants 
of power which may be called aboriginal, with relation to the government, 
brought into existence by the constitution, they, of course, are out of the 
reach of state power ; yet, as to all concessions of powers which previously 
existed in the states, it was otherwise. The practice of our government cer- 
♦o^iil ^*^"^y *^^ been, on many subjects, to occupy so much only of the 

^ field open to them, as they think the public interests require. Wit- 
ness the jurisdiction of the circuit courts, limited both as tosses and as to 
amount ; and various other instances that might be cited. (J3ut the license 
furnishes a full answer to this objection ; for although one grant of power 
over commerce, should not be deemed a total relinquishment of power over 
the subject, but amounting only to a power to assume, still the power of the 
states must be at an end, so far as the United States have, by tlipir legislative 
act, taken the subject under their immediate superintendence.', So far as 
relates to the commerce coastwise, the act under which this license is 
granted, contains a full expression of congress on this subject. Vessels, 
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from five tons upwards^ carrying on the coasting trade, are made the subject 
of regulation by that act. And this license proves, that this vessel has 
complied with that act, and been regularly ingrafted into one class of the 
commercial marine of the country. 

It remains, to consider the objections to this opinion, as presented by the 
counsel for the appellee. On those which had relation to the particular 
character of this boat, whether as a steam-boat or a ferry-boat, I have only to 
remark, that in both those characters, she is expressly recognised as an 
object of the provisions which relate to licenses. The 12th section of the 
act of 1793, has these words, "that when the master of any ship or vessel, 
ferry-boats excepted, shall be changed," &c. And the act which exempts 
licensed steam-boats *from the provisions against alien interests, ^^ 
shows such boats to be both objects of the licensing act, and objects L 
of that act, when employed exclusively within our bays and rivers. 

But the principal objections to these opinions arise, Ist. From the 
unavoidable action of some of the municipal powers of the states, upon com- 
mercial subjects. 2d. From passages in the constitution, which are supposed 
to iniply a concurrent power in the states in regulating commerce. 

/It is no objection to the existence of distinct, substantive powers, that, 
in their application, they bear upon the same subject. The same bale of 
goods, the same cask of provisions, or the same ship, that may be the sub- 
ject of commercial regulation, may also be the vehicle of disease.^ And the 
health laws that require them to be stopped and ventilated, are no more 
intended as regulations on commerce, than the laws which permit their 
importation, are intended to innoculate the community with disease. Their 
different purposes mark the distinction between the powers brought into 
action ; and while frankly exercised, they can produce no serious collision. 
As to laws affecting ferries, turnpike-roads, and other subjects of the same 
class, so far from meriting the epithet of commercial regulations, they are, 
in fact, commercial facilities, for which, by the consent of mankind, a com- 
pensation is paid, upon the same principle that the whole commercial world 
submit to pay light-money to the Danes. (Inspection laws are of a more 
equivocal nature, and it is obvious, that *the constitution has viewed ^^, 
that subject with much solicitude. But so far from sustaining an ^ 
inference in favor of the power of the states over commerce, I cannot but 
think, that the guarded provisions of the 10th section, on this subject, fur- 
nish a stong argument against that inference. It was obvious, that inspec- 
tion laws must combine municipal with commercial regulations ; and while 
the power over the subject is yielded to the states, for obvious reasons, an 
absolute control is given over state legislation on the subject, so far as that 
legislation may be exercised, so as to affect the commerce of the country. 
The inferences to be correctly drawn from this whole article, appear to me 
to be altogether in favor of the exclusive grant to congress of power over 
commerce, and the reverse of that which the appellee contends for. 

This section contains the positive restrictions imposed by the constitution 
upon state power. The first clause of it, specifies those powers which the 
states are precluded from exercising, even though the congress were to 
permit them. The second, those which the states may exercise with the 
consent of congress. And here, the sedulous attention to the subject of state 
exclusion from commercial power, is strongly marked. Not satisfied with 
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the express grant to the United States of the power over commerce, this 
clause negatives the exercise of that power to the states, as to the only two 
objects which would ever tempt them to assume the exercise of that power, 
to wit, the collection of a revenue from imposts and duties on imports and 
^, , exports ; or from a tonnage-duty. As *to imposts on imports or 
^ exports, such a revenue might have been aimed at directly, by express 
legislation, or indirectly, in the form of inspection laws ; and it became 
necessary to guard against both. Hence, first, the consent of congress to 
such imposts or duties, is made necessary ; and as to inspection laws, it is 
limited to the minimum of expenses. Then, the money so raised shall be 
paid into the treasury of the United States, or may be sued for, since it is 
declared to be for their use. And lastly, all such laws may be modified, or 
repealed, by an act of congress. It is impossible for a right to be more 
guarded. As to a tonnage-duty, that could be recovered in but one way ; 
and a sum so raised, being obviously necessary for the execution of health- 
laws, and other unavoidable port expenses, it was intended that it should go 
into the state treasuries ; and nothing more was required, therefore, than 
the consent of congress. But this whole clause, as to these two subjects, 
appears to have been introduced ex ahundanti cauteld, to remove every 
temptation to an attempt to interfere with the powers of congress over com- 
merce, and to show how far congress might consent to permit the states to 
exercise that power. Beyond those limits, even by the consent of congress, 
they could not exercise it. And thus, we have the whole effect of the clause. 
The inference which counsel would deduce from it, is neither necessary nor 
consistent with the general purpose of the clause. 

But instances have been insisted on, with much confidence, in argument, 
♦oQfll ^ which, by municipal, *laws, particular regulations respecting their 
J cargoes have been imposed upon shipping in the ports of the United 
States ; and one, in which forfeiture was made tlie penalty of disobedience. 
Until such laws have been tested by exceptions to their constitutionality, the 
argument certainly wants much of the force attributed to it ; but admitting 
their constitutionality,Cthey present only the familiar, case of punishment 
inflicted by both governments upon the same individual. \ He who robs the' 
mail, may also steal the horse that carries it, and would; unquestionably, be 
subject to punishment, at the same time, under the laws of the state in which 
the crime is committed, and under those of the United States. And those 
punishments may interfere, and one render it impossible to inflict the other, 
and yet the two governments would be acting under powers that have no 
claim to identity. 

It would be in vain to deny the possibility of a clashing and collision 
between the measures of the two governments. The line cannot be drawn 
with sufficient distinctness between the municipal powers of the one, and the 
commercial powers of the other. In some points, they meet and blend, so 
as scarcely to admit of separation. Hitherto, the only remedy has been 
applied which the case admits of ; that of a frank and candid co-operation 
for the general good. Witness the laws of congress requiring its officers to 
respect the inspection laws of the states, and to aid in enforcing their health 
laws ; that which surrenders to the states the superintendence of pilotage^ 
♦01 ft! ^^^ ^^® *many laws passed to permit a tonnage-duty to be levied for 

-I the use of their ports. Other instances could be cited, abundantly to 
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prove that collision must be sought to be produced ; and when it does arise, 
the question must be decided, how far the powers of congress are adequate 
to put it down. Wherever the powers of the respective governments are 
frankly exercised, with a distinct view to the ends of such powers, they may 
act upon the same object, or use the same means, and yet the powers be kept 
perfectly distinct. A resort to the same means, therefore, is no argument 
to prove the identity of their respective powers. 

I have not touched upon the right of the states to grant patents for 
inventions or improvements, generally, because it does not necessarily arise 
in this cause. It is enough for all the purposes of this decision, if they can- 
not exercise it so as to restrain a free intercourse among the states. 

DscBSB. — This cause came on to be heard, on the transcript of the record 
of the court for the trial of impeachments and correction of errors of the 
state of New York, and was argued by counsel : On consideration whereof, 
this court is of opinion, that the several licenses to the steam-boats, the 
Stoudingcr and the Bellona, to carry on the coasting trade, which are set up 
by the appellant, Thomas Gibbons, in his answer to the bill of the respon- 
dent, Aaron Ogden, filed in the court of chancery for the state of New York, 
which were granted under an act of congress, passed in pursuance of the 
constitution of the *United States, gave full authority to those ves- ruiaAn 
eels to navigate the waters of the United States, by steam or other- »• 
wise, for the purpose of carrying on the coasting trade, any law of the state 
of New York to the contrary notwithstanding ; and that so much of the 
several laws of the state of New York, as prohibits vessels, licensed accord- 
ing to the laws of the United States, from navigating the waters of tlie 
state of New York, by means of fire or steam, is repugnant to the said 
constitution, and void. This court is, therefore, of opinion, that the decree 
of the court of New York for the trial of impeachments and the correction of 
errors, affirming the decree of the chancellor of that state, which perpetually 
enjoins the said Thomas Gibbons, the appellant, from navigating the waters 
of the state of New York with the steam-boats, the Stoudinger and the Bel- 
lona, by steam or fire, is erroneous, and ought to be reversed, and the same 
is hereby reversed and annulled : And this court doth further direct, order 
and decree, that the bill of the said Aaron Ogden be dismissed, and the same 
is hereby dismissed accordingly. 
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*KiEK and others, Plaintifh in error, v. Smith ex dem, Penn, Defend- 
ant in error. 

Manariallanda in Pennsylvania. ^Confiscation. — Statute of limitations. 

The act of Pennsjlvaiiia of 1779, " for Testing the estates of the late proprietaries of Pennsyl- 
▼anla, in this commonwealth/* did not confiscate lands of the proprietaries, which were within 
the lines of manors; nor were the same confiscated by the act of 1781, for establishing a 
land-offlceJ 

The statute of limitations of Pennsylvania, of 1705, is inapplicable to an action of ejectment, 
brought to enforce the unpaid purchase-money for lands of the proprietaries, within the manors 
for which warrants had issued. 

Nor is the statute of limitations of 1785, a bar to such an action. 

Error to the Circuit Court of Pennsylvania. This was an ejectment, 
brought by the defendant in error, in the court below, to recover the pos- 
session of certain lands in York county, in the state of Pennsylvania. 

On the 4th of March 1681, Charles 11. granted to William Penn, the 
ancestor of the lessor of the plaintiff below, that tract of country which now 
constitutes the state of Pennsylvania. The grant contained special powers 
to erect manors, and to alien the lands, with liberty to the alienees to hold 
immediately of the proprietor and his heirs, notwithstanding the statute of 
quia emptores. On the 11th of July, in the same year, William Penn, hav- 
ing interested many persons in his grant, agreed with " the adventurers 
♦2421 **°^ purchasers" in England, on " certain conditions and concessions," 
■* which, being for their mutual advantage, were to be obligatory in the 
future management of the property and settlement of the province. The 
9th of these conditions was that "in every 100,000 acres, the governor and 
proprietary, by lot, reserve th ten to himself, which shall lie but in one place." 
In the year 1762, a warrant was issued for the survey of the manor of 
Springetsbury. This warrant recited a former survey of the same land, in 
1722, as a manor ; stated the general outlines of such former survey, and 
directed a re-survey. This re-surveying was made, and returned into the 
land-office in 1768, where it had remained ever since. This re-survey in- 
cluded the lands claimed by the plaintiffs in error, which were held under 
warrants, of which the following is a specimen : 

" Pennsylvania, ss, : By the Proprietaries. 

" Whereas, Bartholomew Sesrang, of the county of Lancaster, hath 
requested that we would grant him to take up two hundred acres of land, 
situate between Codorus creek and Little Conewaga creek, adjoining the 
lands of Killian Smith and Philip Heintz, on the west side of the Susquc- 



> The royal grant of the province of Penn- 
sylvania to William Penn, was an absolute one, 
and the quit-rents reserved by him and his 
heirs, on the alienation of lands therein, became 
their private property ; they were not reserved 
for the support of government. By the revo- 
lution, however, and consequent change of gov- 
ernment, the proprietaries lost the ri^ht of 
pre-emption of unpurchased lands, in which the 
Indian title was not extinguished. Opinion of 
Chief Jusrice McKban, in answer to certain 
qneitions propounded to him by the legislature, 
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ban nab river, in tbe said county of Lancaster^ for whicb be agrees to pay 
to our use the sum of fifteen pounds, ten sbil lings, current money of this 
province, for eacb bundred acres ; and tbe yearly quit-rent of one balf-penny 
sterling for every acre thereof. These are, therefore, to authorize and 
require you to survey, or cause to be surveyed, unto the *8aid Bartho- r^^^AQ 
lomew, at the place aforesaid, according to the method of townships ^ 
appointed, the said quantity of 200 acres, if not already surveyed or appro- 
priated ; and make return thereof into the secretary's office, in order foi 
further confirmation ; for whicb this shall be your sufficient warrant : which 
survey, in case the said Bartholomew fulfil the above agreement within sii 
months from the date hereof, shall be valid ; otherwise void. 

" Given under my hand and seal of the land-office, by virtue of cer- 
P 1 tain powers from the said proprietaries, at Philadelphia, this 
I- * '^ eighth day of January, Anno Domini one thousand seven hundred 
and forty-two. Georgb Thomas." 

"To Wm. Parsons, Surveyor-General." 

In virtue of this warrant, a survey of the land claimed by Caleb Kirk^ 
one of the plaintiffs in error, was made on the 12th of October 1747, in favoi 
of Jacob VVagner, the then holder of the waiTant, by various mesne trans 
fers. The title was regularly deduced by various conveyances, from Wag- 
ner to Kirk, accompanied with possession. No grant was ever issued for 
the land. Ten pounds, a part of the consideration, were paid, about the date 
of the warrant, and there was no proof of the payment of the residue. It 
appeared to have been the usage of the proprietaries, not to insist upon the 
terms of the contract, by which the survey was declared to be void, unless 
the agreement was fulfilled within six months from the date of the warrant, 
and large arrearages of purchase-money remained due, after the surveys were 
made, *both within and without the manors. The only distinction r^^f^AA 
appeared to have been, that the reserved lands were sold by special ^ 
contract ; and the lands not reserved, were sold at stated prices. 

At the commencement of the war of the American revolution, the pro- 
prietary went to Great Britain, where he remained; and in the year 1779, 
the legislature of Pennsylvania passed an act, entitled " an act for vesting the 
estates of the late proprietaries of Pennsylvania, in this commonwealth." 
The ejectment was brought in the year 1819, and on the trial of the cause, the 
question whether the land in controversy was included within the lines 
of the manor of Springetsbury, as surveyed under the warrant of 1762, was 
left to the jury, who found that it was included within those lines. The 
opinion of the court below, was, that if the land was within those lines, the 
right of the plaintiff below was excepted out of the general operation of the 
act of 1779, and was not vested in the commonwealth. The court also 
instructed the jury, that the statute of limitations of 1706, commonly called 
the " seven years' law," was inapplicable to the case. To these instructions, 
the defendant's counsel excepted, and a verdict and judgment for the plain- 
tiff having been rendered in the court below, the cause was brought by writ 
of error to this court. 

March 14th, 1823. The cause was argued by Clay and Webster y for the 
plaintiffs in error, and by the AUomey- General and Sergeant, for the de* 
fendants in error. 
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*0n the part of the plaintiffs in error, it was contended : 1. That 
the rights derived to the plaintiffs below, were proprietary, and not 
manorial. Being in their origin proprietary, they were not, and could not be, 
affected by the survey of a manor in 1768, subsequent to their commence- 
ment. 

2. That the rights, being proprietary, and not manorial, vested in the 
Commonwealth of Pennsylvania, by the right of conquest, and the act of 
confiscation of 1779. The 7th section confirms all persons, and, conse- 
quently, the plaintiffs below, in their rights, derived from the proprietaries. 
The act must be construed according to its intention, ascertained by a com- 
parison of all its parts. The intention was to confiscate the proprietary 
rights, wherever situated ; and to reserve the private or manorial rights, 
wherever located. If a proprietary right was situated within a manor, 
it was to be confiscated ; if it were part of the manor, that is, of the 
right springing out of the manor, it was reserved. There is no reserva- 
tion to the proprietaries of the arrears of purchase-money due within 
manors. There is only an exception from the operation of the abolition 
of quit-rents - and arrears of purchase-money within manors ; and this 
exception must be construed to mean the case of lands bought as part of 
the manor. It would be to contradict the whole scope and meaning of 
the act, to construe it as abolishing proprietary rights everywhere but in 
manors, and to leave them there in full vigor. According to this view of 
the act, we shall have a consistent and congruous interpretation. The public 
^ - *rights of the proprietaries, wherever situated, will have been con- 

-* fiscated ; and the private rights, wherever situated, will have been 
preserved. The court will look to the nature of the thing, and not to the 
accident. If a proprietary right be situated within a manor, it will be 
abolished, because it is proprietary. Such is the construction which the 
local legislature itself has put upon this statute, by the act of 1781, for 
establishing the land-ofiice (1 Smith's Laws 529), and by the act of 1784 
(2 Ibid. 102). These acts are contemporaneous, and in pari materia. If, 
then, the rights of the proprietors were vested in the state, there remained 
nothing in them ; the legal title passed to the commonwealth, and, con- 
sequently, they could not maintain this action of ejectment. But if any was 
reserved, it was only the arrears of the purchase-money, and not the title, 
which they might sue for in any manner. 

3. That whatever might be the nature of the claim (manorial or pro- 
prietary), it was barred by the statute called the seven years' law, passed 
in 1705, whether the consideration-money is paid or not (1 Smith's Laws 48). 
This limitation of seven years, appears to have been a favorite period of 
protection in Pennsylvania. William. Penn enacted a law to that effect, in 
England, the year after he obtained his charter (5 Ibid. 416, § 16) ; and 
again, in 1700, the same period is provided (Franklin's Laws, app'x, 9, 10). 
♦2471 "^"^ * short period of limitation to *protect possessions, is believed 

^ to have been the favorite policy of all the colonies. The act of 1 706, 
to afford the protection which it intends to give, requires two circumstances : 
1. That the entry should be under an equitable estate. 2. That there should 
have been seven yeaia' quiet possession. The intention of the act was to 
protect the property. The vendor was at liberty to enforce payment of the 
consideration-money, by all legal means. £ven the land itself was not 

lUS 



1824] OF THE UNITED STATES. 247 

Kirk T. Smith. 

withdrawn from the operation of a judgment. After seven years, the title 
was complete, bat it was still liable to execution. If the plaintiflFs in eject* 

I ment can recover, it is because they have a lien. Now, if the lien were 

express, it would have been barred by the lapse of twenty years ; and no 
lien, created by operation of law, can be more durable, than one created by 
express act of the party. Ricard y, Williams, 7 Wheat. 119. To support 
this right of recovery, would be to uphold a remedy, after the right is 
gone, and to make the remedy immortal, whilst the right is temporary. 

4. That the payment of the purchase-maney ought to have been pre- 
sumed ; and, consequently, a perfect equitable title in the defendants, bar- 
ring the action of ejectment. The length of time elapsed, would have author- 
ized a jury to presume a charter, patent or deed. Ibid. 109 ; 1 Phil. Ev. 119- 
20, 1 25. The fact of actual payment being made out by presumption, the 
courts of Pennsylvania adopt the chancery principle of considering that as 
done which ought to *be done. Moody v. Vandyke, 4 Binn. 41 ; Viii- 1*048 
cent v. Uuff, 4 S. <fe R. 301. When a party, entitled to a conveyance, '■ 
does everything necessary to be done, in order to obtain a decree for a spe- 
cific performance, he stands, by the local law, in a situation to support or de- 
fend an action for the possession of the land. Ghriffith v. Cochrane, 5 Binn. 105. 
6. That the plaintiffs below were barred by the statute of limitations of 
1785. (2 Smith's Laws 299.) If we had entered by disseisin, our right 
would have been protected. We entered claiming the whole fee. Our 
title and our possession were, therefore, exclusive ; that is to say, adverse to 

I every other title or possession. It is said, that it was not adversary, because 

we claim from them ; but the mortgagee claims from the mortgagor, and, 
nevertheless, is barred after twenty years. The idea of an amicable posses- 
sion, is founded upon confounding the case with that of leases, reversions 
and remainders. If the vendee purchases the whole estate, his possession, 
from the moment of his entry, is adverse to that of the vendor. Blight v. 
Rochester, 7 Wheat. 535. But, from the period of the survey of 1768, there 
was an adverse state of possession. The proprietaries set up their manorial 
or private right against their public or proprietary right, and from that 
epoch, inconsistent and opposing titles were brought into being. From 
that moment, the statute of limitations began to run. There is no r*24a 
*escape from this dilemma : either the survey of the manor did not ^ 
affect, in any way whatever, the previous proprietary right, or it did, and 
was an attempt to re-appropriate to the use of the manor, what had been 
appropriated before. In the first case, the right was confiscated ; in the 
latter, it is bari-ed. 

For the defendaiUs in error, it was stated, that, by the royal charter to 
William Penn, of 1671, he derived an absolute right of ownership to the 
territory within the limits described, and power to grant, subject to no 
restrictions but such as he thought fit to impose upon himself. He came to 
I Pennsylvania in 1682 ; and the powers of government and rights of prop- 

erty were always kept distinct, the former being exercised by the general 
assembly, and the latter by means of an agency, constituting what is called 
a land-oflice. Two principles were early settled, that no sales were to be 
made, nor settlements permitted, until the Indian title should be extin- 
guished ; and that no title ooald originate but by grant from William 
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Penn. la the establishment of the land-office, it was originally intended 
that no title should begin but by warrant and survey. But this was 
soon broken in upon ; every kind of irregularity occurred ; and finally 
grew up the title by settlement and improvement. 2 Smith's Laws 137, 
note. All thede inceptive rights were under the proprietary, and they 
♦2601 ^®^® ^ ^® consummated by payment of the purchase-money *and 

^ issuing the patent. For that purpose, the warrant fixed a price and 
time of payment ; and where there was no warrant, the price of the time 
was to be paid, which was called '^ common terms.'' The mass of the 
country was opened, by opening the land-office, but this did not include 
proprietary tenths and manors. These last were appropriated by virtue of 
his own right of ownership, and are not to be understood as meaning a 
manor in a legal sense, with its court and train of feudal appendages. The 
term did not mean a private reservation, for his own separate use, to be 
taken out of the market, and granted in a different mode. It meant only 
a portion of country, separated from the common mass, so as not to be open 
to purchasers (on common terms) or to settlers. The peculiar and appro- 
priate mode of granting in a manor, was a warrant to agree. It was, in fact, 
an exception out of the country offered for sale. No particular form of 
exception was necessary, and none was pursued. 4 Dall. 407. He was sub- 
ject to laws, but only to his own laws. He might be considered as saying, 
"So much I will sell at a fixed price, so much at the value to be agreed." 

William Penn died in 1718, and a dispute arose with Lord Baltimore 
respecting the boundary line of Maryland (2 Smith's Laws 133 n.) which 
was settled by an agreement between the two proprietaries, in 1732, and 
ratified by decree in chancery, in 1750. Penn v. Xtord Baltimore, 1 Ves. 
1^2" \\ ^^^' ^^^ ^^"® *was finally run in 1768, and ratified by the king in 

^ council, in 1769. In 1722, the Marylanders encroaching, and the 
Indians growing uneasy. Sir W. Keith, at the request of the latter, issued 
an order to survey the manor of Springetsbury, which was accordingly 
surveyed in that year. The land-office was not then open west of the 
Susquehanna, the Indian title not being extinguished. In 1736, before 
the land-office was opened, Thomas Penn, the proprietary, recognised 
and adopted the survey, and thereby gave it validity. In 1762, the 
survey of 1722 having been mislaid or lost. Gov. Hamilton issued a warrant 
of re-survej^ which was duly returned into the land-office, in 1768, where it 
has since remained. 

When the revolution occurred, the descendants of the proprietary were 
the owners of all the vacant lands in the province ; they had the legal 
estate in all lands, to which individuals had only acquired inceptive rights, 
for the purpose of enforcing the terms ; they were entitled to all purchase- 
money, and to all quit-rents ; they had also private estates, subject to the 
ordinary legislation. The whole, as then existing, may be arranged into 
three classes : 1. Their private estates, which may be at once dismissed. 
2. Estates or rights in lands not included in the limits of manors ; and these 
might be legal, or legal and equitable. 3. Estates or rights in lands 
included within the limits of manors ; which might also be legal, or legil and 
equitable. And the nature of their legal right to lands within a manor, 
iioeoi would depend upon the nature of the equity of the occupant. 

^ * Whether his equity be more or less, is of no consequence at law, 
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since it does not diminish the extent or power of the legal right. 
These inceptive rights are passed from hand to hand, by deed ; they 
descend, are devised, and sold by the sheriff ; and everybody knows their 
^ nature, and the liabilities to which they arc subject. The deeds frequently 

express it, as in the present instance. Hence, the lapse of time affords no 
presumption of the payment of the purchase-money, or completion of the 
title. In truth, there is no such thing in Pennsylvania as the presumption 
of a grant. 

This was the state of things at the period of the revolution. That event, 
ipso factOf determined the powers of government conferred by the charter, 
but left the rights of property exactly as they stood before, in which state 
they remained until the act of 1779. That act divests the estate of the pro- 
prietaries, only by vesting it in the commonwealth. It, therefore, divests no 
further than it vests ; and as to all besides, leaves it on the same footing as 
before. It did not at all change the relation between the proprietaries and 
those who had puchased their lands. They then had, and still have, a land- 
oflSce, to receive purchase-moneys and grant patents. The commonwealth 
land-office will not receive the purchase-money of lands included in the lira- 
its of manors, nor will they grant patents for it. The act thus had the effect 
of making a paitition, and from that time forward, there have in fact, been 
two land-offices in Pennsylvania. Great indulgence has *been shown -^ 
in the collection of the purchase-money ; but the tenure has never L 
undergone any change, and it has never been doubted, that the legal title 
I remained in the proprietors and the commonwealth, respectively, and that 

they might at any time enter, to enforce the terms of sale. 

The act of 1779 did not assert, that the estates of the proprietaries had 
been divested by the revolution, nor could that proposition now be maintain- 
ed, if the question were opened. It did not profess to confiscate their property, 
nor could it justly do so, for they had committed no offence. Neither did it 
assert a right of conquest. The act was not passed to benefit individuals, nor 
to alter or lessen their just liability. It was a partition between the common- 
wealth and the proprietary of all their estates, legal and equitable, of which 
the manor lines were the lines of division. It loft the proprietors, then, their 
vacant lands, their legal estates, and all else within the manors. The terms 
of the act give no countenance to the idea that the legal title was assumed 
by the commonwealth, leaving the purchase-money to the proprietaries. 
The reservation is of private rights. But the whole of this question has 
been long since disposed of, and it is now considered as settled law in Penn- 
sylvania, that the legal estates is in the descendant of the proprietaries, as a 
security of the purchase-money. 4 Dall. 402, 410 ; Penn v. KlynCy Peters 
C. C. ; 2 Smith's Laws 205. 

As to the seven years' law of 1706, it has never *been heard of, r^nKA 
since the time of its enactment, and we are, therefore, compelled to *■ 
look for a construction of it, consistent with its disuse. It is a retrospective 
I law, in its very terms, and having performed its office at the time, has been 

ever since disused. No such construction as that insisted on, ever could 
have been given to it. 

As to the presumption of payment, it must be founded, in every such 
case, both upon the length of time, and the omission to do what would be done, 
if the presumed fact did not exist. It is a presumption merely, and may be 
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repelled by oircumstaDces, Bhowing why an earlier demand has not been 
made. Phil. Ev. 118-19. No such presumption, thet^oce, exists, unless the 
forbearance be unusual, or contrary to what might have been ^pected. But 
it has been the universal practice to forbear. If there had b^n a paymeii^ 
there would have been a patent. Where the fact to be proved must appear, 
by deed, the presumption, from length of time, does not arise. Ibid. 117-18. 
The surveys, if made, were never returned ; therefore, there could have 
been no payment. The receiver-generaPs books will show what has been 
paid. 

The statute of limitations of 1785, is not a bar. To make possession a 
bar, it must be adverse. 1 Dall. 67. It may be adverse as to one, and not 
^ , as to another. A possession under one, is not adverse to him. *Pos- 

J session under an agreement, is not adverse (Barr v. Gratz, 4 Wheat. 
213); and ouster cannot be presumed, where the possession is not only under, 
but according to the agreement. To maintain a title, or a claim, of adverse 
possession, such possession must be adverse at its commencement, and so 
continue for twenty years. Brandt v. Ogden, 1 Johns. 156 ; Doe v. Camp- 
belly 10 Ibid. 465. There must be, at least, a claim, or color of title, adverse 
or hostile ; though it is not necessary that it shauld be a good title. 2 Caines 
183; 13 Johns. 118. A person who enters without claim, or color of 
title, is deemed to be in posnession in subservience to the legal owner, and 
no length of time will make it adverse. 16 Johns. 293. The doctrine of 
adverse possession must be strictly taken, and the fact must be made out by 
clear and positive proof, and not by inference. Every presumption is in 
favor of a possesssion in subordination to the title of the true owner. 
3 Johns. Cas. 124 ; 8 Johns. 220 ; 9 Ibid. 163 ; 12 Ibid. 365 ; 10 Ibid. 475. 
If the defendant has acknowledged the plaintiff's title, he cannot, afterwards, 
dispute it. 1 Caines 444 ; 2 Ibid. 215 ; 3 Johns. 499. So, an acknowledg- 
ment, by a person under whom the defendant claims, that he went into pos- 
session under the lessors of the plaintiff, is conclusive against the defendant, 
as to tenancy. And though it may not have that effect, yet it will prevent 
♦2661 Possession from being adverse. 2 Johns. Cas. 358 ; 4 Johns. 230. *In 

-* the present case, it is not disputed, that the defendants went into 
possession under the proprietors, and nothing has since occurred to change 
the character of the possession. No one could hold adversely, unless he 
came in by title paramount to the proprietary ; and no title against the 
commonwealth, or grantee of the commonwealth, can be acquired by length 
of time. Morris v. Thomas, 6 Binn. 77. The possession of lands held by 
warrant and survey, is not adverse to, but under, the commonwealth. Mc Coy 
V. Dickinson College, 4 S. & R. 305. 

The cause was continued to the present term for advisement. 

February 5th, 1824. Marshall, Ch. J., delivered the opinion of the 
court. — This is a writ of error to a judgment rendered by the circuit court 
for the district of Pennsylvania, in favor of Ponn's lessee, who was plaintiff 
in a writ of ejectment. The case depends on a bill of exceptions taken to 
the opinion of the court, expressed in a charge to the jury. 

On the 4th of March, in the year 1681, Chailes II. granted to Willia/n 
Penn, the ancestor of the plaintiff in the circuit court, that tract of country 
which now constitutes the stat^ of Pennsylvania. By this grant, the prop- 

112 



1824] OF THE UNITED STATES. 266 

Kirk T. Smith. 

erty in the soil, as well as in the right of government, was conveyed to 
William Penn and his heirs, in fee-simple. The grant contains special 
powers to erect manors, and to alien the lands, with liberty to the 
♦alienees to hold immediately of the proprietor and his heirs, not- r*o57 
withstanding the statute of quia emptorea. On the 11th of July, in ^ 
the same year, William Penn, having interested many persons in his grant, 
agreed with the " adventurers and purchasers " in England, on " certain 
conditions or concessions,'' which being for their mutual advantage, were 
to be obligatory in the future management of the property and settlement 
of the province.^ The 9th of these conditions is, that " in every 100,000 acres, 
the governor and proprietary, by lot, reserveth ten to himself, which shall 
lie but in one place." 

It would seem as if this article should be construed as restraining the 
power of the proprietor. Being the absolute owner of the soil, it was in his 
power, independent of contract, to sell, or not to sell, any part of it. But, 
as the value of the lands must necessarily depend on the progress of settle- 
ment, it was obviously the interest of the great purchasers and adventurers, 
as well as of the proprietor, that he should open the country generally to 
emigrants. It was also the interest of the proprietor, to make large reserva- 
tions for his private use, that he might avail himself of the increased value 
to be derived from settlement. To prevent his checking the advance of the 
settlements, by unreasonable reservations, this article fixes the proportion of 
land which he may take out of the general stock offered to the public. The 
, great mass of land was in the market, to be acquired by any adventurer, at 

a given price ; biit out of this mass, *the proprietor reserved for him- r^oKo 
self one-tenth, to lie in bodies of not less thah 100,000 acres. *■ 

The survey reserving these lands for his own use, whether distinguished 
by the common appellation of manor, or by any other name, was not to give 
any new title to the proprietor. The sole effect was, to separate the land 
so surveyed from the common stock, and to withdraw it from the market. 
The survey was notice to all the world, that the land was not subject to 
individual appropriation on the common terms, but could be acquired only 
by special contract. 

It was not the intention, because it could not be the interest, of the pro- 
prietor, to continue all these manors, or reserved lands, as unoccupied wastes, 
but to sell them at such advanced price as the continuing process of settle- 
ment and increase of population would justify. The lands reserved, and the 
lands not reserved, belonged equally to the proprietor, and were equally for 
sale. The only difference between them was, that the lands not reserved, 
were offered to the public at a fixed price, while those which were reserved, 
could be acquired only by special agreement. This difference produced the 
distinction, of which we have heard in argument, and which seems to have 
been well understood in Pennsylvania, between warrants on the common 
terms, and warrants to agree. 
ft In the year 1762, a warrant was issued for the survey of the manor of 

Springetsbury. This warrant recites a former survey of the same land, in 
1722, as a manor, states the general outlines of such former survey, and 



' It is settled, that theae concessions are con- ing under them. Carson v. Blazer, 2 Binn. 47ft ; 
fined to the first purchasers, and persons claim- Hunt v. Dumell, 1 W. 0. C. 268. 

9 Wheat. — ^ 113 



-^259 SUPREME COURT [Feb'y 

Eirk V. Smith. 

directs a re-survey. This *re-8iirvey was made, and returned into the land- 
ottice, in the year 1768, where it has remained ever since, among the docu- 
ments of the laud titles in Pennsylvania. This re-survey included the lands 
of the plaintiffs in error, which were held under warrants, of which the fol- 
lowing has been selected as a specimen : 

** Pennsylvania, ss: By the Proprietaries. 

" Whereas, Bartholomew Sesrang, of the county of Lancaster, hath 
requested that we would grant him to take up two hundred acres of land, 
situate between Codorus creek and Little Conewaga creek, adjoining the 
lands of Killian Smith and Philip Heintz, on the west side of the Susque- 
hannah river, in the said county of Lancaster, for which he agrees to pay to 
our use the sum of fifteen pounds ten shillings, current money of this 
province, for each hundred acres ; and the yearly quit-rent of one half-penny 
sterling for every acre thereof. These are, therefore, to authorize and 
require you to survey, or cause to be surveyed, unto the said Bartholomew, 
at- the place aforesaid, according to the method of townships appointed, the 
said quantity of 200 acres, if not already surveyed or appropriated, and 
make return thereof into the secretary's office, in order for further confirma- 
tion ; for which this shall be your sufficient warrant : which survey, in case 
♦oAol ^^® ®*^^ Bartholomew fulfil *the above agreement, within six months 
■1 from the date hereof, shall be valid ; otherwise void. 

" Given under my hand and seal of the land office, by virtue of cer- 
t 1 tain powers from the said Proprietaries, at Philadelphia, this 
^ ' '^ eighth day of January, Anno Domini^ one thousand seven hun- 
dred and forty-two. Geobqe Thomas." 
" To Wm. Parsons, Surveyor-General." 

In virtue of this waiTant, a survey of the land claimed by Caleb Kirk, 
one of the plaintiffs in error, was made on the 12th of October 1747, in favor 
of Jacob Wagner, the then holder of the warrant, by various m^sne trans- 
fers. The title was regularly deduced by various conveyances, from Wag- 
ner to Kirk, accompanied with possession. No grant has been issued for 
the lands. Ten pounds, in part of the consideration, were paid, about the 
date of the warrant, and there is no proof of the payment of the residue. 

It appears to have been the common usage, for the proprietaries to give 
gr*^at indulgence to the purchasers of lands, for the purchase-money. 
Although, by the terms of the contract, the survey was declared to be void, 
unless the agreement were fulfilled in six months, yet the proprietaries 
appear not to have been in the practice of availing themselves of this condi- 
tion. Large arrearages of purchase-money remained due, after the surveys 
were made, which, as the grants were withheld, were debts upon interest, 
♦2ftil •*'^^'*^^^ ^" ^^^ *best possible manner. This credit was mutually 
■* advantageous. By accelerating the settlement of the province, it was 
benefici<al to the proprietaries ; and the purchaser could terminate it, when- 
ever it ceased to be beneficial to himself. 

Until the war of our revolution, this state of things appears to have con 
tinned. The settlements advanced with great rapidity. Manors were sur- 
veyed, lands were sold, and large arrearages were due for purchases made, 
both within and without the manors. The only distinction appears to have 
been, that the reserved lands were so)d by special contract, and the lands not 
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reserved, were sold at stated prices. When the war of our revolution com- 
menced, the proprietary went to Great Britain, and was, consequently, to be 
considered as a British subject, not as an American citizen. The right 
to confiscate his property, or leave it untouched, was in the government of 
Pennsylvania. The legislature of that state, for reasons satisfactory to itself, 
took a middle course. In 1779, an act was passed, entitled "an act for vest- 
ing the estate of the late proprietaries of Pennsylvania in this common- 
wealth." This ejectment was brought in the year 1819. 

On the trial of the cause, the question, whether the land in controversy 
was included within the lines of the manor of Springetsbury, as surveyed 
under the warrant of 1762, was left to the jury, who have found that it was 
included within them. The opinion of the judges who tried the cause, was, 
that if the land was within those lines, the '^'right of the plaintiff r«262 
in that court, was excepted out of the general operation of the act ^ 
of 1779, and was not vested in the commonwealth. To this opinion an 
exception was taken, which has been supported in this court by arguments, 
in part, applicable to warrants of every description ; and in part, to those 
only which were issued on the common terms. 

In that part of the argument which applies to all warrants, the plaintiffs 
in error contend, that the 5th section of the act of 1779, vests all the rights 
of the proprietary in the commonwealth, with the exception of those only 
which are reserved by other sections of the same act ; and that the right to 
the purchase-money, which then remained unpaid, is comprehended within 
the general words of the 5th section, and not excepted in any other sec- 
tion. 

In considering this argument, it will be necessary to examine the 5lh sec- 
tion critically, and to ascertain its extent with precision. It enacts, " that 
all and every the estate, right, title, interest, property, claim and demand of 
the heirs," &c., "or others claiming as proprietaries of Pennsylvania," " to 
which they, or any of them, were entitled, or which to them were deemed to 
belong, on the 4th day of July 1776, of, in or to the soil and land contained 
within the limits of the said province," "together with the royal-' ies, fran- 
chises, lordships, and all other the hereditaments and premises comprised, 
mentioned or granted in the same charter or letters-patent of the said King 
Charles the second (except *as hereinafter is excepted), shall be, and f:|.o^.v 
they are hereby vested in the Commonwealth of Pennsylvania." ^ 

The first part of the description of that which the legislature intended to 
vest in the commonwealth, comprehends all the rights of the proprietaries 
in the " soil and land" of Pennsylvania,- but comprehends nothing else. It 
would not, we presume, be contended, that this part of the description would 
embrace the purchase-money due for land, if any such case existed, which 
had been sold and conveyed by the proprietary, and for the purchase-money 
of which a bond had been taken. This act could not, we presume, be 
pleaded in bar to an action of debt on a bond given to secure the payment 
of money due for land. This section, at least, is directed against the 
landed estate of the proprietary, not against his claims for money. 

If this fii-st part of the description does not reach debts on account of 
land sold, neither does the second. It seems almost useless to observe, that 
a debt for land sold, is neither " a royalty, franchise, lordship, or other here- 
ditament j" and that it forms no part of the premises granted in the charter. 
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The subsequent part of the section vests nothing. It contains only a more 
ample description of the absolute and unqualified manner in which the pro- 
perty, previously described, is to vest in the commonwealth. It is freed and 
discharged from every incumbrance, claim or demand whatsoever, as fully 
^t^f..-i as if the said charter, &c., " and all other *the estate, right and title 
^ of the said proprietaries, of, in and to the same premises, were herein 
transcribed and repealed." 

It is unnecessary to comment on the particular words of the legislature, 
which are regularly and technically applicable to the charter, because it is 
too obvious for controversy, that the whole design and effect of the clause is 
to show, that the property described in the preceding confiscating clause, 
is to vest in the commonwealth, freed from every trust, limitation or incum- 
brance whatsoever. But the property comprehended in the confiscating 
clause, was land only ; and the land of the proprietaries, together with the 
royalties, &c., annexed to it. If, then, the particular subject of this contro- 
versy be within the 6th section of the act of IV TO, it is because it is to be 
considered as land to which the proprietaries were entitled. If not so con- 
sidered, the 5th section does not vest it in the commonwealth. If it be so 
considered, the next inquiry is, whether it be within the exceptions made by 
the act. 

The 8th section provides and enacts, " that all and every the private 
estates, lands and hereditaments of any of the said proprietaries, whereof 
they are now possessed, or to which they are now entitled, in their private 
several right or capacity, by devise, purchase or descent ; and likewise all 
the land called and known by the name of ' the proprietary tenths,' or 
manors, which were duly surveyed and returned into the land-office, on or 
^ -. before the 4th day of July, in the year 1776, together *with the quit 
-■ or other rents, and arrearages of rents, reserved out of the said pro- 
prietary tenths or manors, or any part or parts thereof, which have been 
sold, be confirmed, ratified and established forever, according to such estate 
or estates therein, and under such limitations, uses and trusts, as in and by 
the several and respective reservations, grants and conveyances thereof, are 
directed and appointed." This section reserves the private estates of the 
proprietaries, *' and likewise all the lands called and known by the name of 
* the proprietary tenths,' or manors, which were duly surveyed and returned 
into the land-office, on or before the 4th day of July, in the year 1776." 

That the manor of Springetsbury was duly surveyed, and returned into 
the land-office before the 4th of July 1776, has not been controverted in this 
court, so far as respects land not sold before the re-survey, which constitutes 
the question now under particular consideration ; and that the land for which 
this ejectment was brought, lies within the survey describing the external 
boundaries of that manor, is established by the verdict of the jury. The 
dilemma, then, presented to the plaintifi!s in error, is a fair one. The legis- 
lature did or did not consider the right reserved by the proprietary to re-enter 
and avoid the warrant, or to re-grant the land, as an estate or interest in the 
soil, as land, even before such right was asserted. If it was so considered, 
and, as land, was confiscated by the 5th section, then it was likewise so con- 
♦0AA1 ^^^®^^^ ^^ ^^® ®^^ section ; and, as land, was excepted and *saved to 
-' the proprietary. If the legislature considered this right merely as a 
claim to money, secured on the land^ then it is not confiscated by the 5tb 
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section, but remains to the proprietor, unaffected by it. We can perceive 
no principle of sound construction, by which, comparing the 5th and 8th 
sections with each other, the 5th shall, so far as respects land in manors, be 
made more comprehensive than the 8th ; no principle by which the confis- 
cating clause shall be made broader than the saving clause. 

It was necessary to reserve the quit-rents expressly, in the 8th section, 
because they may, on fair construction, be understood to be comprehended 
in the 6th section ; and, consequently, to be vested in the commonwealth, if 
not expressly excepted. The quit-rents would not, indeed, be confiscated by 
that part of the section which relates to soil or land ; but may very well 
pass under the words " royalties, franchises, lordships, and all other the 
hereditaments and premises comprised, mentioned and granted in the same 
charter, or some of them." The quit-rent is a hereditament, reserved under 
the very words of the charter, and annexed to the seignory. It would not 
be absolutely improper, to term it " royalty," since similar reservations are 
generally to be found in grants made to individuals in the royal govern- 
ments. The express exception of quit-rents, therefore, without mentioning 
the arrears of purchase-money, furnish no argument in favor of the plaintiffs 
in error. The quit-rents were excepted in the 8th section, because they 
would, if not expected, have *been vested in the commonwealth by r*pp7 
the 5th. The arrears of purchase-money were not excepted, because ^ 
they did not pass by the 5th section. But if the quit-rents were not com- 
prised in the 5th section, they were abolished in the 9th, and might, there- 
fore, without impropriety, be included in the exception of the 8th, so far as 
respects manors. 

There is nothing in the act of 1779, which would lead to the opinion, 
that the legislature was actuated by a spirit of hostility against the Penn 
family. No disposition is shown to confiscate the debts, generally, which 
were due to that family. The great object of the act was, to transfer the 
right to the soil of Pennsylvania, from the proprietary to the commonwealth. 
This was a great and a national object. It was of the more pressing impor- 
tance at the moment, because no means existed, at the time, of obtaining 
titles to ungranted lands, in consequence of which, as the 4th section recites, 
"multitudes of inhabitants were daily emigrating from the state." In 
accomplishing this great object, the legislature was not unmindful of the 
ties by which Pennsylvania had been formerly connected with the proprietor. 
In addition to the private estates of the family, to the manors actually sur- 
veyed, and to the quit-rents reserved, on the lands sold within those manors, 
120,000 pounds sterling are bestowed on the family, among other considera- 
tions, " in remembrance of the enterprising spirit which distinguished the 
founder of Pennsylvania." Not only, then, is there nothing in the act evincing 
that vindictive, hostile temper, which would justify the court in extending it, 
by construction, to *objects not fairly embraced by its terms, but its r*2G8 
whole spirit is in opposition to the idea. Taking this view of the 
subject, we should be astonished, indeed, to find, that the same legislature 
which left untouched the accruing quit-rents on the lands sold within the 
manors, as well as those which were in aiTcar, should seize the arrears of 
purchase-money within the same manors ; that the legislature should spare, 
80 far as respected the manors, that which partook, in its nature and essence, 
of the proprietary character, and shouM seize that which was, in its essence, 
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private debt, and was distingaishable from other private debts in nothing 
but in the manner in which it was secured. The 5th and 8th sections, then, 
leave the arrears of purchase-money due for land sold within the manors, 
precisely in the situation in which the act found them. 

Both parties have resorted to the 9th and 10th sections of the act. The 
9th section discharges all the lands held under the late propiietaries, not 
within the tenths or manors, from quit-rents, or arrearages of quit-rents, 
and arrearages of purchase-money. And the 10th section provides, "that 
the said arrearages of purchase-money, other than for lands within the said 
tenths and manors, shall be accounted to be due and payable to the common- 
wealth." No man who reads this act, will be at a loss for the motive which 
induced the draftsman of the bill to introduce the 9th section. The 5th and 
*QPOl ^^^ taken together, would leave all the lands of *Penn8ylvania still 
-' chargeable with quit-rents, and would vest those not within the 
manors, in the commonwealth. It was the intention of the legislature to 
discharge the lands not within the manors, from this burden, and a section 
was necessary for that purpose. Read the section, omitting the words 
respecting the purchase-money of lands not within the manors, and it 
expresses, with plainness and perspicuity, the idea which has been suggested. 
AH who are acquainted with our course of legislation, know, that after a bill 
has been framed, and the language adapted to its objects, amendments are 
sometimes introduced into it, in a late stage of its progress, without being 
sufficiently cautious to change the language which was adapted to the 
original matter, so as to fit it to the new matter contained in the amendment. 
This can alone account for the perplexity and confusion of the 9th and lOlh 
sections of this act. The 9th section, which is so perfectly clear without the 
words respecting the arrearages of purchase-money for lands not within the 
manors, is so embarrassed and confused with them, as to be scarcely intelli- 
gible ; and the whole office of the 10th section is, to vest in the common- 
wealth a part of that which the 9th had abolished. Courts must, however, 
give to these sections that interpretation which seems best to comport with 
the intention of the legislature. 

The 8th section had confirmed to the proprietors for ever, the quit-rents 
reserved in the manors. The 9th, which was intended to abolish all quit- 
^ , rents on all other lands, commences with *general words, which in 
-■ themselves would comprehend the quit-rents of the manors, and pro- 
duce a conflict between the two sections, were not those general words 
limited and explained afterwards. But they are limited and explained by 
the words, " other than the quit or other rents, reserved within the proprie- 
tary tenths or manors before mentioned." Between the general words, 
however, with which the clause commences, and those words of limitation, 
which have been just recited, are introduced the words, " and arrearages of 
purchase-money for lands not within the tenths or manors aforesaid." 
Because the words of limitation apply to the quit-rents only, and not to the 
purchase -money, it has been supposed, that the purchase-money for lands 
within, as well as without, the manors, has been abolished, and that the con- 
cluding words of the section, that the ** same lands shall be held free and 
discharged therefrom, for ever," apply to the purchase-money of lands 
within the manors, as well as to the quit-rents of lands not within the 
manors. 
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This construction cannot, we think, be sustained. The general words 
tvhich introduce the section, required the exception and limitation afterwards 
introduced, so far as respected quit-rents ; but the words respecting pur- 
chase-money, contain their limitation within themselves. The words of de- 
scription exclude lands within the manors. No genaral words are applied to 
the purchase- money, which require subsequent explanation or diminution. 
The words of limitation too, are, in themselves, applicable to quit-rents 
*only. When, then, we come to the enacting part of the clause, r*o7i 
which ordains that the " same lands and other hereditaments shall be ^ 
held free and discharged therefrom, and from the payment thereof, for ever ;" 
and ask, what are the same lands ? and from what are they discharged ? 
the only answer which can be made to the question is, that " the same 
lands" are lands not within the manors ; and that the discharge is *^ from all 
quit-rents other than the quit or other rents reserved within the proprietary 
tenths or manors, before mentioned," "and arrearages of purchase-money 
for lands not within the tenths or manors aforesaid." That the legislature 
deemed it necessary, by one of these sections, to take from the proprietaries 
the arrearages of purchase-money not within the manors, and by the other, 
to vest them in the commonwealth, is proof that this was not done by the 5th. 

The inference to be drawn, as we think, from the 9th section, that the 
legislature never lest sight of the distinction set up between manors and the 
general territory of the commonwealth, is strengthened by the language of 
the 10th section, which provides and enacts, " that, in order to preserve 
equality among the purchasers of land under the said late proprietaries, the 
said arrears of purchase-money, other than for lands within the said tenths 
and manors, shall be accounted to be due and payable to the common- 
wealth." Now, if the legislature had supposed itself, by the preceding sec- 
tion, to have abolished all the arrears of purchase-money due from lands 
within *the manors, how would it " preserve equality among the pur- .^ ^ 
chasers," to coerce the payment of the purchase-money for lands *^ ' 
without the manors, to the commonwealth ? Or, what motive can be 
assigned for discharging those within the manors from paying for their 
lands, and requiring payment from those without the manors ? It would be 
a caprice for which it would be impossible to account. Where the language 
of the legislature is clear, courts cannot be permitted to assume an intention 
repugnant to that language, because it imports what they think unreason- 
able ; but words are not to be forced out of their natural meaning, to pro- 
duce what is unreasonable, if not absurd. 

The plaintiffs in error also rely on the 6th section of the act establishing 
a land-office, passed in 1781, as amounting, unequivocally, to a confiscation 
of the rights of the proprietary in the land in contest. This proposition is 
sustained, by applying to all lands, words which are, indeed, general in 
themselves, but which are, obviously enough, used by the legislature with 
reference to particular hinds, the right to which was vested in the common- 
wealth by the act of 1779. This act does not purport to be an act of con- 
fiscation, but an act for opening a land-office for the lands of the common- 
wealth. It does not purport to be an act of acquisition, but of disposition 
of that which had been previously acquired. It commences with a recital, 
that " many of the lands in the state, heretofore taken up," &c,, *"are r#n^« 
yet unpatented, and the purchase-money, and arrearages of purchase- ^ 
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money, thereon due, are vested in the commonwealth ;" " and the owners 
and holders of such rights, since the shutting up of the land-office, have not 
had it in their power to pay in the purchase-money and obtain patents : for 
remedy whereof, be it enacted, that an office be erected," &c. 

The subsequent regulations, then, respecting the payment of the pur- 
chase-money, were intended for such purchase-money only as was already 
vested in the commonwealth ; and the unpatented lands referred to, are 
those only, the purchase-money due on which was then vested in the com- 
monwealth. It is important, too, in the construction of this act, to recollect, 
that the framers of the act of 1779 could not have intended any interference, 
by means of a land-office, or otherwise, with the manors. They remained 
the property of the proprietaries who were themselves to receive the 
arrears of purchase-money, and to complete the titles. The whole act 
being framed for the property of the commonwealth, the general words 
of the 7th section must be understood to be limited to the subject-matter of 
the act ; that is, to the property of the commonwealth. 

The act directs, that patents shall be issued for lands for which the 
purchase-money shall be received ; and the 16th section directs, that the 
land so granted, '* shall be free and clear of all reservations and restrictions, 
as to mines, royalties, quit-rents or otherwise." Now, the act of 1779 
♦2'r4.1 *c*pre8sly reserves for the proprietors the quit-rents within the 
-* manors. This act, then, cannot be construed to authorize the issuing 
patents for lands within the manors, unless it be also construed to be a 
confiscation, by implication, or property expressly reserved for, and vested 
in individuals, by a preceding act of the legislature. This construction, to 
be justified, must be unavoidable. 

But the 12th section appears to the court to deserve some consideration. 
That section declares, " that nothing in the act shall be construed to extend 
to lands, not granted in the usual forms of the land-office." There were, 
then, lands in Pennsylvania, " not granted in the usual forms of the land- 
office." As this case comes on, after a general verdict, on an exception to 
a charge given by the court to a jury, it is incumbent on the persons taking 
the exception, to show that the charge is erroneous. If it comprehended 
this act, of which the court is not satisfied, still it is incumbent on the 
exceptor to show that lands within manors were " granted in the usual 
forms of the land-office." This fact is not shown. 

The act of 1783 is obviously limited to the same subject to which the act 
of 1781 applies. All arguments founded on this act are liable, too, to this 
additional objection. It was enacted, after the treaty of peace, when the 
power of the state legislature over the estate of William Penn, real and 
personal, had ceased. 

•27^1 ^® come now to that part of the argument which *applies par- 
-* ticularly to warrants issued on the common terms, for lands after- 
wards surveyed as a manor. It is contended by the plaintiffs in error, that 
such lands, though comprehended geographically within the lines of a 
manor, are not legally a part of it ; and are not, therefore, either as to the 
land itself, or as to the purchase-money, saved to the proprietaries, under 
the act of 1779. The reservation in the 8th section of that act, is of 
" all the lands called and known by the* name of ' the proprietary tenths, 
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or manors/ which were duly surveyed and returned into the land-office, on oi 
before the 4th day of July 1776." 

It has not been suggested, that the lands which may happen to be held by 
conimon warrants, within a manor, are distinguished by a different appella- 
tion, and are " not called and known by the general name given to all the 
adjoining lands within the survey ; but it is contended, that such are not 
brought within that part of the description, which requires that they should 
be " duly surveyed." Although lands for which a conditional warrant had 
previously issued, be, in fact, surveyed as a manor, it is insisted, that such 
survey was not duly made. This is giving to the word " duly," a meaning 
which, in the opinion of the court, was not intended by the legislature. 

The act of 1779 conferred no new right on the Penns, but left them in 
possession of their pre-existing rights, whatever they might be, within a de- 
scribed territory. It did not interfere with any controversy which might 
exist between Penn and *other8, within that territory, but left such r^f.^.^ 
controversy to be decided between the parties, as if the law had l 
never been passed. The act is simply an adjustment between Penn and the 
commonwealth. It refers to a fact of public notoriety as marking the lines of 
division between then. That fact is a survey duly made and returned into 
the land-office, before the 4th of July, 1776. The survey must be understood 
as one entire thing, describing the particular tract of country surveyed, 
and the words " duly made," mean, made according to the forms prescribed 
by law or usage. It was very well known, that, within these surveys, some 
lands were sold, and some were not sold. On all which were sold, quit-rents 
were reserved, and on some of them, the purchase-money was still due. 
With the land, if not sold, with the quit-rents and purchase-money, if sold, 
the legislature as has been already shown, declares its purpose not to inter- 
fere. There is nothing in the language, nor is there anything in the charac- 
ter of the transaction, which would lead to the opinion, that the legislature 
intended to discriminate between the different rights of the proprietaries 
within the manors. The hand of government is not laid upon the manors, 
and all the rights of the proprietaries, within those boundaries, whether to 
lands, purchase- money, or quit-rents, remained untouched. There can be 
no conceivable reason for supposing, that the legislature meant to inquire 
into the dates of the warrants evidencing the sale of lands, why the right to 
sell was acknowledged, and to discharge one contract of sale, within the un- 
touched boundary, *while another remained valid. The words made r^^iT^T 
no such distinction, and we can perceive nothing in the nature of the ^- 
property which will justify the court in making it. 

If we trace these words, " manors," and " proprietary tenths," to their 
first use, we shall find reason to confirm, not to change, the sense in which we 
suppose them to have been used in the act of 1779. By the 19th section of 
the charter, license is granted to William Penn, and his heirs, " to erect any 
parcels of land, within the province aforesaid, into manors." There is no re- 
striction on this power, which confines its exercise to lands which are vacant 
at the time. There was, then, no want of power in Penn to comprehend 
within a manor, lands which were actually sold. The rights of the pur- 
chaser, the tenure, by which he held his property, could not be changed, nor 
would they be changed, by including his land within the survey of a manor. 

The proprietary tenths originate in the conditions or concessions agreed 
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on between William Penn and certain adventures and parchasers, on the 
nth of July 1681. The 9th condition or concession is : " In every 100,000 
acres, the governor and proprietary, by lot, reserveth ten to himself, which 
shall lie but in one place." Now, it is very apparent, that, supposing this 
stipulation to be a fundamental law, and to inure to the benefit of all the 
inhabitants, it can only restrain the proprietary from reserving more than ten 
out of every 100,000 acres of land, and compel him to lay it off in one body. 
♦0*701 ^^' within any survey *of 10,000 acres, there should be some lands pre- 

^ viously granted, the surveys would certainly not impair those grants ; 
nor would those grants vitiate the survey. The respective rights of the 
parties would depend upon the law, which would decide that the purchaser 
would hold his land, on complying with the conditions of the purchase ; and 
that, on his failing to comply with them, the proprietary might either indulge 
him, by giving further time, or might re-enter and hold the land, or re-grant 
it. In the event of re-entry, it can scarcely be contended, that this land 
would not be considered as a part of the proprietary tenth, provided it 
did not swell the amount of the reservation beyond the tenth which 
might be legally reserved. The including of lands previously sold, 
within a survey of a reserved tenth, as it would give the proprietary no 
new right against the purchaser, might sink so much of his reservation, 
but could produce no other question than might arise between him and 
the purchaser, respecting the validity of the sale. These are questions 
with which the legislature of 1779 manifested no intention to interfere. 
It will not, we presume, be doubted, that the words " manors" and " propri- 
etary tenths," have the same meaning throughout the act ; that they always 
designate the same lands ; that, when used in reference to quit-rents, they 
have the same meaning as when used in reference to the arrears of purchase- 
money. 

Now, it appears, from the statement of the testimony made in the charge 
of the court te the jury, which is the only regular information of the 
♦o7ol *®v*<l^"^® given in the cause, that an agreement was entered into, in 

-I 1736, between the proprietary and a number of the inhabitants, by 
which he engaged to make them titles for certain specified quantities of 
land in their possession, on the common terms. This agreement is stated to 
have been afterwards carried into execution. The contract, as stated, con- 
tains unequivocal proof of having been made, under the idea that the survey 
of 1722 was valid, that it related to lands within the lines of that survey, 
and that the land with its lines was considered as a manor. That survey 
may not have been attended with those circumstances which would bring it 
within the saving of the act of 1779, and, certainly, in this cause, is not to 
be considered as a valid survey of a manor. It was, nevertheless, believed, 
in 1736, by the parties to this contract, to be a manor ; and those proceed- 
ings which took place respecting lands within it, are, consequently, such as 
might take place respecting lands within a manor.* We find sales of land 
made to fifty-two persons, upon the common terms, and grants made to them 
according to contract. When the final survey was made, comprehending 
these lands, as being part of the manor of Springetsbury, were they less a 
part of that manor, because they were granted as a part of it, before that 
survey was made? When, in 1779, the legislature excepted from confisca- 
tion the quit-rents " reserved out of the said proprietary tenths or manors," 
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is it credible, that they intended to create a distinotion, never heard of 
before, between the quit-rents on lands lying *within the lines of the r^jo^^ 
manor, and sold as part of the manor, to depend on the terms of the ^ 
time of the grant ? 

The defendants in the circuit court gave in evidence, fifteen instances of 
lands lying within the manor, being settled for on the common terms. 
Were these lands excluded from the manor, by being so settled for ? Did 
the legislature of 1779, when about to save for the proprietaries the quit- 
rents reserved out of manors or proprietary tenths, or out of land commonly 
called and known by the name of manors or proprietary tenths, which were 
duly surveyed and returned into the land-office, on or before the 4th of July 
1776, fix its mind on the survey to which reference is made, or on the dates 
and terms of the grants made for lands within the survey ? If, on the sur- 
vey, then the language expresses the intention ; if some other distinction 
was designed, it is strange, that no words were inserted poiiiting to such 
distinction. The legislature intended to confiscate the estates of the pro- 
prietaries in part, and in part only. The line of partition between the com- 
monwealth and the Penn family, was to be drawn. It was the province of 
wisdom and of justice, to make this line a plain one. It was proper that the 
commonwealth, and Penn, and the people of Pennsylvania, should be able 
distinctly to discern it. If the lines of the manors, as surveyed and returned 
in the land-office, before the 4th of July 1776, constitute the dividing lines 
between the parties, they are plainly and distinctly drawn. If some 
♦imaginary distinctions are to be made between the lands com- r^^^. 
prehended within those lines, or the quit-rents reserved on those ^ 
which had been sold, the whole certainty of the division is lost, unless some 
other line, equally plain, equally rational, and equally justified by the words 
of the act, can be substituted. Is this practicable, in the case before the 
court ? Extensive sales were made in a tract of country, supposed by the 
seller and the purchaser to be a manor. Other sales were made, containing, 
in the contracts, no intrinsic evidence that the parties understood the lands 
to be within a manor. The purchase-money, in both cases, is paid, and 
deeds are made, reserving the usual quit-rents. To ascertain the real 
boundaries of the manor, to make a legal survey of it, if one had not before 
been made, a warrant of re-survey is issued, and a survey made and returned 
into the land-office, comprehending both these classes of land, with others 
which were, at the same time, vacant, as being within the manor. When 
the legislature saves to the proprietaries the quit-rents out of lands sold 
within the manors, can a distinction have been intended, between those lands 
which were sold as part of the manor before, and those which were sold, 
after the re-survey ? If it be assumed, where the warrants contain no evidence 
of being intended for manor lands, that the parties or the proprietaries were 
ignorant of their being comprehended within a manor, what diflFerence, in 
reason, can this make ? The lands were equally liable to quit-rents in the 
one case and the other. They were equally within a manor, *whether r^coqo 
known or not known to be within it. Could the legislature have a "■ 
motive in the one case, more than in the other, for abolishing these quit- 
rents? If the motive existed, it would be shown in the language adopted. 
But the search for it in the language of the legislature, would be as fruitless 
as in the reason of the case. The court cannot set up this distinction. If 
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the word manor, when used as descnbing territory within which quit-rents 
are saved, comprehends lands sold before the re-survey, then the same word, 
when applied to the arrears of purchase-money, retains the same meaning. 

It has been urged in argument, that the legislature intended clearly to 
distinguish between the rights of Penn, as an individual, and his rights as 
proprietor. The first were reserved ; the last were confiscated. This dis- 
tinction, so far as respects the subject of the present controversy, is not to 
be found in the law. The 8th section confirms to the proprietaries all their 
private estates, '^ and likewise all the lands called and known by the name 
of the proprietary tenths or manors." These proprietary tenths or manors, 
then, did not compose a part of, but were in addition to, their private estates. 
They were held, too, by precisely the same title by which other lands in 
Pennsylvania, not sold nor reserved, were held. Nor was there any new 
modification of that title. They were withdrawn from the mass of property 
offered for sale on the common terms ; but were still held by Penn, solely 
as proprietor under the charter. The quit-rents, too, were clearly an appen- 
♦qr*?! ^^S® *^^ ^^® original grant, retained on the lands which were sold, 
-* and retained by Penn, in his character as proprietor. Yet these are 
expressly saved to him. There is, then, in the act of 1779, no intention to 
make the private and proprietary rights of Penn the criterion by which the 
line of partition between him and the commonwealth should be ascertained; 
but there is a clear intention to divide his proprietary estate, and to make 
his surveys of manors the criterion by which this line of partition should be 
ascertained. 

This result is, we think, very clearly produced, so far as respects the soil, 
by the 5th and 8th sections ; and is, we think, produced not less clearly with 
respect to the arrears of purchase-money, by the 9th and 10th sections. 
Strike out those sections, and there is nothing in the act which can reach 
the arrears of purchase-money, within or without the manors. They would, 
like other debts, remain the property of the creditor. The 9th section 
expressly abolishes "the arrearages of purchase-moneys for lands not within 
the tenths or manors aforesaid ;" and if, as we think, the tenth or manor 
was in thi minds of the legislature, described by a survey thereof, made 
according to law or usage, and returned into the land-ofiice, before the 4th 
of July 1776, then, the lands on which the arrearage of purchase-money is 
claimed, in this case, are within one of the aforesaid tenths or manors. We 
think, then, that the lands, or the purchase-money, which the plaintiffs in 
*284l ^^^ circuit court *claim in this case, are not confiscated by any act of 
-* the state of Pennsylvania. 

Before we take leave of the act of 1779, it may be proper to inquire, 
whether it has any operation on the lands lying within the manors, and 
which had been sold, but not granted, the terms of sale not having been 
complied with. It will be recollected, that those on whose property this law 
acted, were the subjects of an enemy, and that the legislature possessed full 
power over their estates. Having the power to confiscate absolutely, they 
might modify that power in its exercise, as to them might seem proper. The 
7th section provides and enacts, that all the rights, &c., which were derived 
from the proprietaries, or to which any person other than the said proprie- 
taries were entitled, " either in law or equity," by virtue of any deed, patent, 
warrant or survey, of, in or to any part or portion of the lands contained 
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viritbin the limits of this state, or by virtue of any location filed in the land- 
office, before the 4th of July 1776, shall be, and they are hereby confirmed^ 
ratified and established for ever, according to such estate or estates, rights 
or interests, and under such limitations or uses as in and by the several and 
respective grants and conveyances thereof are directed and appointed. This 
section comprehends all the lands within the state, whether within or with- 
out the manors, to which any individuals had derived a title from the pro- 
prietaries, either in law or equity, by virtue of any deed, patent, warrant or 
sui-vey, and confirms such title according to the estate, right or interest 
•conveyed. That the section operates alike on lands within and with- ^^^^^ 
out the manors, and that it confirms titles under warrants or surveys, ^ 
for which the purchase-money has been paid, are certain. It is equally cer- 
tain, that it does not interfere with the arrears of purchase-money which 
may still be due, because that whole subject is taken up and disposed of in 
the 9th and 10th sections of the act. The doubt is, whether it has any 
influence on any lands, the purchase-money for which had not been paid ; 
and if any, how it affects the title to such lands. 

The right of re-entry, was reserved, as a security for the payment of the 
purchase-money, but does not appear to have been exerted, and was proba- 
bly considered in the light of a mortgage, to be used merely as the means 
of enforcing the fulfilment of the contract, not as absolutely terminating 
the estate. That the proprietaries looked on, for a great number of years, 
and saw lands held under warrants, void on their face, for the failure to ful- 
fil the contract, within the specified time of six months, and never, in a single 
instance, so far as appears in the case, or has been alleged in argument, 
attempted to avoid the estate, would certainly afford a strong equity to such 
purchaser against the proprietary, should such an attempt be made. And 
that ejectments were maintained on such titles, is also evidence of the opin- 
ion entertained of them in the courts of Pennsylvania. It seems to have been 
understood by all, that the proprietary was to avail himself of the condition 
in the warrant, for no other purpose than to coerce the payment of the 
*purchase-money. This became, from usage, a kind of tacit agree- r^„«^ 
ment, which their real interest required all parties to observe. Yet, L 
when a new state of things was introduced, it was natural for that numerous 
class of purchasers, who had not paid up the whole of the purchase-money, 
to be uneasy at the hazard in which their titles were involved ; and their 
representatives would very naturally feel disposed to quiet their minds on 
this interesting subject. It would not be unreasonable, to suppose the 
existence of a disposition to make the contract expressly, what it was under- 
stood to be, and to do away the forfeiture, except as a mode of enforcing 
payment of the arrears of purchase-money. The confirmation of titles, by 
their own terms void, for non-payment of the purchase-money, accompanied 
with the preservation of the right to the purchase-money, admits of the con- 
struction, that the clause of forfeiture may be used to enforce the payment 
of those arrears, but not as extinguishing the estate. At all events, this 
section has the same application to lands within, as to lands without the 
manor ; and the construction it has received with respect to the one, may 
serve as a rule for the other. 

The next exception to be considered, is to that part of the charge, which 
declares the act of 1705, commonly called the seven years' law, to be inap- 
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plicable to the case. That act enacts, " that seven years' quiet possession of 
lands within this province, which were first entered on upon an equitable 
right, shall for ever give an unquestionable title to the same against all, 
^, , during the estate *whereof they are or shall be possessed, except in 
-I cases of infants," &c. It has been contended, that this act is merely 
retrospective ; and in support of this opinion, it has been said, that for more 
than one hundred years it has never been resorted to, in the courts of Penn- 
sylvania. To this argument, it is answered, that the language of the act is 
prospective, that it purports to be an act of limitations, that it is found among 
the printed statutes of Pennsylvania, and that its operation has never been 
denied, so far as we are informed, in any of the courts of that state. Dur- 
ing the irregularities which take place in the first settlement of a country, 
an act of limitations is peculiarly desirable, and it would be strange, if 
Pennsylvania should have remained entirely without one. The 16th section 
of the laws agreed upon in England, enacts, " that seven years' quiet pos- 
session shall give an unquestionable right, except in cases of infants," <fec. 
An act of the same import as to possession, without any exception in favor 
of infants and others, was passed in 1700, but was repealed in England, in 
1705, in which year the act was passed which is now under consideration. 
The people of Pennsylvania had one uniform and constant wish on this sub- 
ject. Neither the 16th section of the laws agreed on in England, nor the 
repealed act of 1700, can be considered as retrospective ; and there is some 
difficulty in giving this construction to the act of 1705. But the courts of 
Pennsylvania having never considered this act as having the effect of 
♦oQQl *^^ *^^ ^^ limitations, this court is not inclined to go farther than 
-' they have gone. If, however, it were to be so considered, it must be 
governed by those rules which apply to acts of limitation generally. 

One of these, which has been recognised in the courts of England, and in 
all others where the rules established in those courts have been adopted, is, 
that possession, to give title, must be adversary. The word is not, indeed, 
to be found in the statutes ; but the plainest dictates of common justice 
require that it should be implied. It would shock that sense of right which 
must be felt equally by legislators and by judges, if a possession which was 
permissive, and entirely consistent with the title of another, should silently 
bar that title. Several cases have been decided in this court, in which the 
principle seems to have been considered as generally acknowledged ;(a) and 
in the state of Pennsylvania particularly, it has been expressly recognised. 
To allow a different construction, would be to make the statute of limita- 
tions, a statute for the encouragement of fraud — a statute to enable one man 
to steal the title of another, by professing to hold under it. No laws admit 
of such a construction. 

The true question then is, whether the occupancy of those who held 
under these conditional warrants, was consistent with, or adversary to, 

♦9ftftl *^^^ ^^^^® ^^ ^^® proprietaries? Upon the answer to this question, it 
■* seems difficult to entertain a serious doubt. It is reasonable to sup- 
pose, that the practice of selling lands on credit, and of issuing warrants in 
the form of that which is inserted in this case, and of holding the legal 

(a) See Alexander v. Pendleton, 8 Cranch 462 ; Barr «. Qratz, 4 Wheat 218 : 
McClung «. Ross, 5 Ibid. 116 ; Ricard t. Williams, 7 Ibid. 59, 
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tit]e to secure the payment of the purchase-money, prevailed from the first 
proceedings under the charter, until the declaration of independence, a 
period of near one hundred years. In the particular case before the court, 
credit was given from the year 1742 ; and we are not informed, and, conse- 
quently, have no reason to suppose, that this indulgence was singular. The 
legislation of Pennsylvania on the subject, justifies the contrary opinion ; for 
we perceive among their printed statutes, several of a late date, giving 
further time to pay in the purchase-money for lands sold before the 10th of 
December 1776. These acts of further indulgence, continued for such a 
length of time, furnish strong evidence that the cases were very numerous 
to which those acts would apply ; and show, too, that in the opinion of the 
legislature, no act of limitations had barred the claim. Now, this practice, 
in which the proprietaries, and a great portion of the population of Pennsyl- 
vania, concurred, is incompatible with the idea that the title of the purcha- 
ser became adversary to that of the proprietary, within six months after the 
date of the warrant of survey. In the case before the court, the survey was 
made, in fact, upwards of five years after the date of the warrant. Is it 
conceivable, that the surveyor, who *was an agent of the proprietary, r*o9o 
would have made the survey, had he supposed it to confer a title *■ 
adversary to that of his principal ; a title which would enable the holder, by 
remaining quiet only one year and three months longer, to set the proprie- 
tary at defiance, and to hold the land discharged from the contract by which 
it was acquired. The very practice of holding back the title, and of giving 
such extensive indulgence for the payment of the purchase-money, seems to 
demonstrate a general opinion, that, so long as this state of things continued, 
the title to the land was still in the proprietary, and the purchaser acknowl- 
edged his title. The occupation of the purchaser was with the consent of 
the proprietary, and, consequently, not hostile to his rights. The proprie- 
tary permitted the purchaser to hold the land, subject to his claim to the 
purchase-money ; and the purchaser held under the admission, that the land 
remained liable to the purchase-money, and that the proprietary might, at 
any distance of time, assert his title to it, so far, at least, as to secure his 
purchase-money. There seems to have been a mutual understanding, and a 
mutual confidence, between the parties. How far the proprietary may have 
had it in his power to violate this confidence, by seizing the land, and 
refusing to convey it, on a tender of the residue of the purchase-money, is a 
question which does not appear ever to have been determined,* or ever to 
have occurred. But, certainly, during this state of things, the purchaser 
could not be considered *as holding a possession adversary to the title (■♦ooi 
which he acknowledged. ^ 

It has been contended, that the survey of the manor was a determination 
of the estate under the warrant, and the assertion of an adversary title, from 
which time the act of limitations began to run. There is certainly nothing 
in the fact itself, which supports this proposition. All the transactions of 
the parties contradict it. There is no fact which shows a disposition in the 
proprietary to re-enter on any lands for which a warrant had previously been 
granted ; nor is any case of such re-entry shown, from the first settlement of 
Pennsylvania. Several instances are mentioned, of grants completed on the 
common terms, within the manor of Springetsbury, while it was considered 
by the parties as a manor. No inference, then, is to be drawn from the facts 
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in the case, favorable to the conclusion, that the survey of a tract of country 
as a manor, was considered as determining the estates created by surveys on 
warrants previously issued, the conditions of which had not been fulfilled by 
the purchasers. This must be a conclusion of law, from the single act of 
survey, so inflexible as not to be influenced by the intention with which that 
act was performed, and the opinion prevailing at the time, as attested by 
usage, or the argument cannot be sustained. 

But how is this conclusion of law to be supported ? The survey of a 
large tract of land cannot be considered as an entry on a smaller tract within 
*9Q9l ^^^ l^ii^s, as an ouster of the occupant, or even as a ^trespass on him. 
-I How, then, can such survey be considered as having any legal effect 
different from the intention with which it was made ? It is indispensable 
to the argument, to maintain, that the mere act of survey does, of itself, iu 
point of law, show an intention inconsistent with the continuance of any 
conditional estate, within the limits of the manor. This the plaintiffs m 
error have endeavored to maintain ; and for this purpose, have contended, 
that a new title, which they call the '' manorial title," and which they say ib 
distinct from the proprietary title, was created by the survey, that the plain- 
tiffs in error hold under the proprietary title ; the plaintiffs in ejectment, 
under the manorial title ; their claims are, consequently, adversary to each 
other. But this argument cannot be reconciled with the fact. No new title 
was created by the survey. There was no source from which title could be 
derived, other than from the proprietary himself. The survey was, not to 
give a new title, but to separate a certain tract of land from the general 
mass, which was offered to every adventurer. The effect of this survey was, 
not to avoid contracts already made, but to give notice to the public, that 
these lands were thereafter to be acquired by special contract only. The 
act of 1779 found this to be the existing state of things ; and in dividing the 
estates of the proprietaries between the commonwealth and the former 
owners, adopted the lines of the manors as the lines of partition between 
^ - them. This created no new title, but left *to the proprietaries their 
^ former title, within the described boundaries. We perceive, then, 
nothing, either in the law or the fact of this transaction, which tends to show 
that the possession of the plaintiffs in error has been adversary to the rights 
of the person under whom he originally claimed. 

Having considered the act of 1 705 as if it were an act of limitations, all 
the reasoning which has been applied to that act, applies also to the act of 
1785, on which the 8th exception is founded. The several treaties formed 
with Great Britain, have a very important influence on the time which has 
elapsed since the war between the two countries. 

The opinion that the plaintiffs in ejectment have still a right, notwith- 
standing the acts of 1705 and 1785, to proceed at law, pre-supposes their 
consent to the continuance of the original title created by the warrant ; for 
if the possession taken under the warrant or survey was not continued', with 
the consent of the proprietary, it immediately became adversary, and the act 
of limitations immediately commenced. If, then, there be any case in which 
this assent is not to be presumed, that is a case in which the plaintiff in 
ejectment is barred by the act of 1706 or 1785. 

If, as the court thinks, the rights of the proprietaries were converted, 
by long acquiescence in the usage, which must have been known to them, 
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of selling the lands, as being liable only for the purchase-money ; or, by 
the 7th section of the act of 1779, or by both united, into a mere right to 
the purchase-money, still the remedy of proceeding ^against the land r^toQ . 
for the purchase-money remains, and is not taken away by the act of ^ 
1779. That act, having reserved the purchase-money for the pixiprietor, 
must, of course, be construed to reserve his remedy, unless it was expressly 
taken away. It is not easy to point out any other remedy than this, by 
ejectment. The original purchaser has transferred ; and were his repre- 
sentatives even still liable for the purchase-money, which is far from being 
admitted, they may not be able to pay it, if they could be found. It was 
not on their personal responsibility, but on the land itself, that the vendor 
relied. His claim was attached to the land, and passed with it. The 
remedy reserved is on the land, not on the person. It would be difficult to 
form an action at law against the person ; and in Pennsylvania, there is no 
court of chancery, even if a bill in equity could be sustained. The remedy 
must be by ejectment. 

There are other exceptions in the record, which though not pressed, 
have not been waived. It was, therefore, the duty of the court to examine 
them. The result of that examination is, that the only serious questions 
in the cause are those which grow out of the acts of 1705 and 1779. These 
having been rightly decided, there is no error, and the judgment of the 
circuit court is affirmed. 

Johnson, Justice. {DisserUing,) — The reasoning upon this cause must be 
utterly unintelligible to those who hear it, unless premised by the follow- 
ing state of facts. 

The grant to William Penn, vested in him and *his heirs, both the r^rtojc 
soil and sovereignty of the state of Pennsylvania, subject to a few ^ 
reservations of right and power, not material to be noticed here. But 
before his colony took their departure from England, he entered into a 
variety of stipulations, restricting the exercise of both his power and rights 
over the territory which they were about to occupy. These are known 
by the epithets of his conditions or concessions ; and it is by one of the 
articles of this instrument that he precludes himself from setting apart 
more than one-tenth of the soil, for the several and individual use of his 
family. The rest was to be granted out to settlers, on terms which were to b© 
common to all, except those who purchased within the proprietary tenths, 
with whom he was at liberty to contract as he pleased for the sale of his lands. 

By the 17th section of the charter, there was power given to the pro- 
prietary to erect manors, with right of court baron, frank-pledge, &c., and 
to grant the land therein, for estates which the grantees could not divest 
of the incident of being held directly of the manor, or the grantee of the 
manor, who is denominated lord of the manor. The manor of Springets- 
bury, within which this land lies, was surveyed for the use of the proprie- 
taries, and surveyed as a manor. There was evidence in the cause below, of 
its having been laid off as early as 1722, but it was certainly re-surveyed in 
1 768 ; and as the court below rested the case upon the effect of the re-survey 
as equivalent to an original appropriation, I presume, the case does not 
require that we should look beyond it. *The titles under which the r*oog 
defendants below (and plaintiffs in appeal) defend their possession, *' 
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originated in 1747 and 1748, and would be entitled to unquestionable pre- 
cedence, but for the following facts : The warrants of survey contain a 
condition in these words, '^ which survey, in case the said A. B. fulfil the 
above agreement, within six months from the date hereof, shall be valid, 
otherwise void." The agreement here referred to was, to pay a sum of 
money (called, with reference to its fixed amount, the common terms), in 
six months. A portion, about one-third, of this sum, it appears, was paid, 
but there was nothing in the cause to sustain the payment of the residue, 
unless it was possession, lapse of time, and supposed acquiescence of the 
proprietaries. When the manor was surveyed in 1 768, there were many of 
these individual land-holders comprised within the lines then laid off, all 
holding on the common terms ; and there were, afterwards, many other 
tracts sold, upon what are called, in the peculiar language of that country, 
the terms agreed ; by which is understood, according to a value to be 
adjusted, without confining the vendor to the common terms. Such tracts 
were sold out to the purchasers of this class, as Penn's individual property. 
Upon all these lands, there were reserved a small annual sum, called quit- 
rents. In the year 1779, the legislature passed an act, entitled an act " for 
vesting the estates of the late proprietaries of Pennsylvania in this common- 
wealth," by one section of which, the proprietary tenths or manors, are 
♦9Q'7l S^^^^^^ *^ ^^® proprietaries, " together *with the quit-rents and 
-I other rents reserved thereon." By another, all the lands of the state, 
except those within the tenths or manors, are exempted from quit-rents, and 
released from any lien for balances of purchase-money, which purchase- 
money is vested in the commonwealth. 

The question is, whether the lands within the manors, granted out to 
individuals, previous to surveying the manors, are entitled to the benefit of 
these exemptions, in common with all lauds of the same class within the 
state ; and the action below is an attempt to exclude from that benefit those 
prior grantees, under the idea, that they are excepted by the effect of the 
reservations in favor of the proprietaries. And this supposed right of 
the proprietaries is asserted through the medium of an action of eject- 
ment, under the idea, that the legal estate is in the granteo of the manor, 
and only an equitable interest in the tenant, the prior purchaser. 

The received doctrines on the subject of what creates a legal estate in a 
grantee, it must be observed, are altogether peculiar in the state of Pennsyl- 
vania. A warrant, a survey and payment of the consideration-money, is 
held to give an absolute estate in fee, though not consummated by a patent. 
This subject came on to be considered by this court, as early as the year 
1799; and the law was then clearly recognised to be as I here state it. 
Judge Ibedbll uses the expression, as applied to a title so acquired, '^ a 
legal title, as distinguished from an equitable title." 3 Dall. 457, 465. 
«oQoi *The peculiarities of the form in which this question comes up, 
^ must be attributed to local practice. The charge given by the court, 
on summing up to the jury, is copied into the record, and exceptions taken 
to those parts of it which were unfavorable to the defendants below. These 
exceptions were ten in number ; but only the 4tb, 7th, 8th and 10th have 
been insisted on in argument here. Of these, I consider the last in numeri- 
cal order, as proper first to be noticed. It is expressed in these words : 
'' Because the evidence exhibited manifested the absence of legal title in the 
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plaintiff's lessee, whereas, the court charged the jury, that he was possessed 
of the legal title, and as such, entitled to recover in this action." The court 
below has considered the title of the defendants below as a mere equitable 
title ; all its conclusions, from first to last, have their basis in this doctrine. 
And had it been shown in argument, that this idea was sustained by a course 
of decisions in the state courts, I certainly should not feel myself at liberty 
to contest it. But everything conspires to satisfy me, that the estate vested 
in the warrantee, upon the execution of a survey, was never considered in 
any other light than a legal estate, in the jurisprudence of that country. 
Whatever may be the correct legal construction of the words of the warrant, 
if such has been the practical construction, communU error facitjuSy and it 



is now too late to criticise on the meaning of terms. *My reasons for 



[*299 



adopting this opinion are the following : 

1. I look in vain through the statutes of that state, for any legal provi- 
sion for entering, avoiding and re-granting lauds, for failure in paying the 
arrears of purchase-money. On the contrary, I find an act passed on the 
9th of April 1781, which furnishes a legislative exposition of the law on this 
subject. By the provisions of that act, the treasurer is authorized to issue 
an execution for the arrears of purchase-money due on lands granted prior 
to the 10th of December 1776, and to levy on and sell the land so granted. 
That the warrants and survey created in favor of the state a debt and a 
lien, is unquestionable ; and this is all that the state affirms in passing this 
law ; but by the same legal provision, it negatives the idea of the property 
in the soil having ceased to exist in the tenant. No change in this respect 
was effected by the act of 1779, commonly called the vesting act, since that 
act only confii*ms individual estates according to their existing qualities. 
Nor has the legislative power been altogether silent on the subject of forfei- 
ture and re-granting ; for by the 10th article of the concessions, there is pro- 
vision made for re-granting lands which may become forfeited for failing, 
for three years, to seat and improve them. Nor do I believe that there can 
be produced in the history of the jurisprudence of that country, an instance 
in which this power of re-granting has been extended to any other case. 

*2. I think this opinion follows as a corollary to the proposition, r**^^/v 
that payment of the consideration -money vests a legal estate. For *- 
why should a patent be unnecessary, if there remained any act to be done 
on the part of the proprietary, in order to pass a legal estate ? It may be 
contended, that this doctrine results from the peculiar jurisprudence of that 
state, in which, for want of courts of equity, the courts of law have adopted 
the maxim, that we must consider that as done which ought to be done. 
But to this there is a brief and unanswerable reply. Such might be the rea- 
son, where a patent is demanded, and the fees tendered ; but such demand 
and tender have never been insisted on, as necessary in support of the gen- 
eral effect of payment of the consideration-money, to vest a fee-simple 
absolute, without a patent. 

Some analogy may be supposed to exist betweeen this case, and that of 
mortgagor or mortgagee. But, if so, the relation is reversed, and the con- 
verse of the rights and liabilities of the mortgagee results from it. For, the 
debtor conveys the fee to the creditor, in the ordinary form of mortgaging, 
and retains only the right to redeem. Here, the creditor conveys the estate 
cum (mere. And the question as to the interest vested in the defendants 
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below, whether it was legal or equitable, still recurs. If legal, it bears an 
analogy with an estate in fee, subject to a charge, rather than to an estate 
subject to a mortgage ; in which former case, the creditor could not main- 
♦qnil ^*^° ejectment. *The only analogy, in my judgment, between this 

-I estate and any one known to the common law, is that of a feoffment 
on condition. The warrant is the deed, the survey, the livery of seisin, and 
the condition is a condition in deed, as distinguished from a condition in 
law ; and it is also a condition subsequent. In which case, it is clear, that 
the estate is a legal estate, and remains good, until entry made for the for- 
feiture, by some one legally authorized. This leads lo the questions, whe- 
ther, previous to their formal entry, on bringing this ejectment, such an 
entry was made ? whether legally made ? and what were its legal effects ? 

Unless the manorial appropriation of 1708 can be considered as an entry, 
it is not pretended, that any legal eviction of the defendants below ever 
took place. And as to that, I think it perfectly clear, that it could, on no 
principle, operate as a legal eviction. It was an act, on every principle, per- 
fectly consistent with the full and unmolested enjoyment of the premises in 
question. And this consequence follows, whether we consider it in the light 
of a simple designation of metes and bounds, over which the original pro- 
prietary rights were retained, or, what appears to be the more proper view, 
as an original grant, converting it from an interest existing in the proprie- 
tary, in his political capacity, into an estate held by him in his individual 
relations to the society, of which he was both a member and a ruler. In the 
first view, there was no sensible change made in the estate, as it existed 
*302l P^'^^^owsly in this, and the whole territory ; *and in the second, the 

-* interest acquired, or effect produced, could be nothing beyond that 
of a grant to any individual, other than the proprietary. In the latter case, 
it is perfectly clear, that running the circumscribing lines, would be no tres- 
pass or eviction. These appropriations to the proprietary, were intended to 
operate exclusively upon unseated territory. On that which had been pre- 
viously surveyed to individuals, they could produce no effect whatever ; 
otherwise, they might as well have dispossessed those who held by a per- 
fect, as those who held by an inchoate title. Although circumscribed by the 
lines of the manor, the seated tracts composed no part of the thing appropri- 
ated ; they could not have been estimated as any part of the proprietary's 
tenths ; and there never was a doubt of his right having still existed, to 
extend the limits of his survey, so as to take in as much land as he was 
deprived of by these prior included individual appropriations. A different 
construction would be greatly to his prejudice, inasmuch as he might, by 
possibility, have lost the whole of his tenths, by taking in the grants to 
others. This view of the subject, I shall again have reason to recur to, on 
another point. 

But if this circumscribing survey could, on any principle be held equiva- 
lent to an entry, it is still necessary to maintain, that it was a legal entry. 
And this I am prepared to negative, upon various grounds. It is obvious 
that such an entry must be justified, either on the ground of personal right 
or legal power. A mere arbitrary power to re-survey, did not exist in the 
^ , proprietary ; the province *of Pennsylvania had taken the form of a 

J state, governed by a wise and beneficent government, in which tl»e 
will of tlie proprietary had been subjected to the public will, and his allodial 
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interests circumscribed to his purchase-raoney and quit-rents, and his reserved 
tenths. As to the lands seated under warrants to individuals, he was bound 
by his own concessions and the legislative will ; and I see no power delega- 
ted by law to any one, to enter and evict for failure to pay the consideration- 
money reserved on such appropriations ; nor have we been told of any 
practice on this subject, that could be construed into a national acquiescence 
in the exercise of such a power. The debt and the lien remained, but the 
right of eviction and re-granting for non-payment, was never legalized nor 
asserted, nor could it, in any case, have been tolerated, without a tender of 
that part of the consideration-money which had been already paid. Again, 
an entry for condition broken, must be made as such, and with intent to 
produce the legal effects of an entry ; a mere casual friendly passing of the 
boundaries of the premises, will be inconsequential ; but here, the sole object 
of the survey of 1768, was to appropriate unseated land, and not to assert 
a title to that which had been previously appropriated. The present claim 
is but an after-thought ; a speculation upon the possible effect of an act not 
intended to produce eviction. 

This leads to another consideration, operating against both the fact and 
legality of this supposed entry for condition broken. It is agreed, on all 
hands, that proof of the full payment of the consideration-money, *would 
have been conclusive against the title of the plaintiffs below. But r^oni 
why may not presumption of such a payment arise from length of '- 
time and acquiescence ? and that of the plaintiff below, be left as a fact 
to the jury ? If presumption of a patent may, under circumstances, be left to 
a jury, in favor of possession, much more so may a fact, so much less solemn 
in its nature, and more difficult of proof, as payment. In this case, and in 
all cases arising in Pennsylvania, such a fact may well be submitted, since, 
in practice, it has superseded the issuing of a patent, and may well temipt 
the parsimony of purchasers, since tiie expense of a patent has become an 
expense of supererogation. The long forbearance and acquiescence of the 
proprietaries can be referred only to one of three causes ; a consciousness 
that they had acquired nothing in the seated lands, within their manorial 
appropriations ; that they had no right to enter on the premises previously 
seated ; or that the title in it was perfected by payment. All which would 
operate against both the fact and legality of the supposed entry. 

From these considerations, I am led to adopt the opinion, that the title of 
the defendants below was a legal title, and the better title ; that if voidable, 
it could be avoided only by entry for conditions broken. That no such 
entry was made, nor was intended to be made, nor could be legally made ; 
and that they were, therefore, entitled to a charge in their favor. With 
this view of the subject, it may not be necessary for me to go farther. But 
it comports with the practice of this *court, that I should express an r*«/)K 
opinion on the other points in the cause. *■ 

And first, as to the bearing of the act of confiscation, on the subject of 
this suit. The court below appears to have considered a manor in the light 
of a geographical tract, or portion of territory designated by metes and 
bounds. I, on the contrary, consider the term as designating an estate or 
legal interest, within the geographical limits. In this sense, nothing will be 
comprised in the meaning of the words of the 8th section of the law, but 
those tracts of land within those limits which were held of the manor ; or, 
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in the peculiar language of that country, granted on terms to be agreed. 
It is very clear, that the 8th section of the act of confiscation was not 
intended to convey to the proprietaries any interest not previously existing 
in them. Now, how did a manorial appropriation operate upon the lands 
that had been seated previous to such appropriations ? It is clear, that it 
vested no interest in such lands, nor anything incident to them. If the 
whole purchase-money had been paid, the individual's estate was consum- 
mated. And if the whole was not paid, it is admitted in the charge, that 
the proprietary could not change the tenure or the terms of purchase. And 
so far were these previously seated tracts from being considered in law as 
making part of the manor, that the proprietary's right to indemnify himself 
from adjacent unseated territory, for the deduction from his tenths, caused 
by these excepted tracts, has been solemnly recognised in that court. Then, 
^ -. *though within the manor, they were not of the manor ; as well 

-' might an island or an oasis be denominated water or desert. And 
there were unanswerable reasons, in justice and policy, why such land should 
have been so considered. It is asserted, that the proprietaries never, in 
fact, exercised any of those privileges and powers within the tracts denomi- 
nated manors, which were authorized by the charter. But this consideration 
has no influence upon my opinion ; for, 1st, I see no reason, except the 
intervention of the revolution, why the proprietaries, or lords of the manors, 
may not have assumed the exercise of those privileges. In case of escheats, 
there can be no doubt, that they would have asserted one manorial right, and 
were probably prevented from assorting all, only because in the actual state 
of the- province, they would have been burdensome and unproductive. But, 
2d, They did assert one important privilege within those limits, a privilege 
which they were precluded by law from exercising beyond those limits. 
This was the right to demand a higher price for the lands within their 
manors, than that to which they had restricted themselves in the state at 
large. And this appears to me to establish a familiar and definite ground of 
discrimination, by which to determine the operation of this act of confisca- 
tion, in any given case. Was the land held on the common terms, or the 
term^ agreed ? It cannot be disputed, that the general purpose of the act of 
confiscation was, to distinguish between the land appropriated to the indi- 
*S07l '^'^***^ **®® ^^ ^^^ proprietaries, *and that over which they were held 
■' to exercise only a political power, or fiduciary interest. They were 
permitted to acquire an individual property in one-tenth of the territory of 
the state ; and the lands so appropriated, as well as the proceeds of the sale 
of such lands, were meant to be set apart to them, while that which had been 
seated by individuals, as a part of the unappropnated nine-tenths, reserved 
to the community, was intended to be con H soared. Any other construction 
would go to imply, that the state had reserved to the proprietaries, territory 
which was no part of their legal tenths ; and also, that but for this reserva- 
tion, the act of confiscation would have divested individual interests not 
intended to be confiscated. 

But let us examine more particularly the provisions of this act, with a 
view to determining its just construction. And here, let me premise, that, 
for all the purpo.ses of this suit, I care not whether the 9th section of the 
act vests in the ] roprietaries the balances due on the tracts within the 
manor, sold on the common terras, or not. The question here is, whether 
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they arc entitled to judgment, in a suit in ejectment, and of consequence, 
to a writ of possession, for I cannot distinguish the one from, the other. 
I wholly reject the doctrine of suing for possession, and recovering money ; 
of suing for land, and recovering pounds, shillings and pence. Such a per- 
version of means might proceed from positive legislation ; and in the state 
of Pennsylvania, where an amalgamation of law and equity necessarily 
grows out of *the want of an equity jurisdictiop, the practice has r^^^Q 
grown up, of giving an alternative judgment in such cases, for either *• 
the land of the money, or rather for the money to be levied on the land. 
But this court is expressly prohibited from thus confounding legal and 
equitable proceedings, and the whole opinion of the court below proceeds on 
a recognition of the necessity of pursuing the two classes of legal and 
equitable rights, by their appropriate remedies. I have said, and in this I 
do not understand myself as differing from this court, that the only practical 
effect of the terms of the warrants to individuals is, to create a debt and a 
lien ; but surely a tenant may covenant to stand seised, subject to a charge 
in gross, and yet retain the legal estate. And even in the ordinary case of 
a mortgage, where the legal estate passes from the debtor to the creditor, 
and the converse of the present case exists, an asnignment of the debt is no 
conveyance of the legal estate to the assignee. A court of equity will pass 
the one as an incident to the other ; but in a court of law, the assignee could 
not maintain ejectment. And that is the only question here. If it be said, 
that although in this suit the plaintiff below may not be entitled to recover 
the land, but may avail himself of this form of action to recover the purchase- 
money due, I consider it as an abandonment of the question ; for, the debt, 
if existing, was but an equitable lien, and the remedy here resorted to, is a 
common-law remedy. I think, however, I shall show, that although the 
debt exists, the lien is taken away by the act of confiscation ; and 
♦though the debt be due, it is not due to these parties, but to the r#„..Q 
coramonwejilth of Pennsylvania. *- 

In following this act of confiscation through the detail of its provisions, 
we find, that after four sections, setting forth the views and motives of the 
legislature, the fifth section, or first enacting dause, contains a general 
assumption of the soil and sovereignty of the state, and a revocation of the 
charter to Penn, as fully, to use its own language, " as if the same were 
therein transcribed and repealed." The sixth section asserts the future 
exclusive appropriation of the "soil and lands, hereditaments and premises, 
to be in the legislature of the state ;" and under the operation of these two 
clauses, it is very clear, that every right, civil and political, of the proprie- 
taries, "of, in or to the soil" of Pennsylvania, derived under the charter, 
was (subject to the exceptions in the same act) vested in the commonwealth, 
"freed and discharged," as the act expresses it, "from and against all 
estates, uses, trusts," " charges, incumbrances, titles, claims and demands 
whatsoever." And all the title which they now hold therein, they hold by 
virtue of the provisoes contained in the 8th and 9th sections. But to under- 
stand the force and meaning of those two sections, I deem it material, that 
the language and effect of the 7th section should be duly weighed. This 
section contains a general confirmation of all the estates, legal and equitable, 
derived from the proprietaries, their officers, &c., or otherwise, or to which 
any person or persons, other than the proprietaries, were entitled, either by 

135 



♦310 SUPREME COURT [PeVy 

Kirk V. Smith. 

deed, patent, warrant or survey, *on the 4th of July 1776. This clause 
operates in favor of all persons, "other than the proprietaries," and 
confirms, unquestionably, the estates of these defendants below, in com- 
mon with every other citizen. The next proviso (8th section) is con- 
fined to the subject of the estates and interests of the proprietaries. And 
here it is obvious, that three subjects claimed the attention of the legislature. 
Their estates and interests were distributable into three classes : they held 
property acquired, in common with every other individual, "by devise, 
purchase, descent," Ac. ; they held other property, under the reservation of 
a tenth of the soil, to their individual use ; and they held, or claimed, a 
third class of interests, as proprietaries, which clashed with that eminent 
domain, which was now about to be assumed by the state of Pennsylvania. 
The latter, the state determined to confiscate, and compensate them for ; 
the former two, to preserve to them un violated. And these considerations 
draw a line of demarcation between the subjects of this act, infinitely more 
definite and rational, than that marked out by irees or streams. The estates 
held upon the common terms, were those which constituted the third class ; 
and the phraseology of the act appears to me to be in perfect accordance 
with the general intent. On this point, I hold it to be an important fact, 
that, without exception, throughout these two sections, tenths and manors 
are never used apart ; they are constantly considered synonymous and 
equivalent. Now, although a manor may, by common acceptation, be con- 
♦911 1 ^^^^^^^ ^8 * geographical section, a *tenth is a term of comparison 
^ and quantity, and has direct relation to that interest which the pro- 
prietaries had acquired, and might acquire, as a distinct individual property 
in the soil. I consider, therefore, both manor and tenth, as here used, as 
designating estate and interest, and not geographical limits. And why should 
it be held a reservation, by geographical limits ? Let it be remarked, 
that it is no immaterial question to the defendants in the court below, not only 
as it affects their interests, but as it affects their claims upon the justice and 
impartial legislation of country. There can be no reason assigned, why they 
should be excluded from the benefits which this act confers upon citizens of 
their class, and, in fact, subjected to confiscation. There are important 
interests growing out of this act to all other land-holders upon common 
terms ; they are exempted from quit-rents, and the lien for the balance of 
purchase-money is taken from off their lands. Can there be a reason 
assigned, why those of this class who, by the caprice or cupidity of the pro- 
prietaries, or their agents, have been embraced within the lines of their sur- 
veys, should be excluded from the common benefits extended to their fellow- 
citizens ? The injustice of such a discrimination is conclusive, on the con- 
struction of the act, if an act is to be construed according to the intent of 
the legislature. With regard to those who held of the manor, or held, as is 
usually said, on terms agreed, the case is widely different. It is the effect 
of their own individual contracts with the proprietary. They are, by the 
^ , nature of *their relation to the proprietaries, distinguished from those 
J of the other class, and have nothing co complain of. Their quit-rents 
and arrears were considered as debts due to their landlord, and the legis- 
lature intended to take from the Penns nothing which belonged to them in 
their individual capacity. 

Again, extending the construction of the act to the geographical limits 
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of the maDor, leads to the most absurd consequences. It has been insisted, 
that it was lawful, in surveying the manors, to include within their bound- 
aries the grants to individuals. This is readily conceded ; and the inference 
from the fact, is directly the reverse of what has been attributed to it. Did 
the legislature mean, by the proviso in favor of the Penns, to reserve to them 
their legitimate tenths; or did they mean, by possibility, to reserve to them half 
the state ? There cannot be a doubt that, although any particular survey had 
embraced half a county, yet if the vacant land within it had amounted to no 
more than a tenth, the appropriation would have been duly made, and valid. 
But could the legislature ever have intended to exclude all the individuals 
thus circumscribed, from the common benefits of grantees on the common 
terms ? to have subjected them to the most odious and unmerited exceptions ? 
Could the state have intended to permit the proprietaries, under the pretext 
of surveying a tenth, to cast their net over half its limits ? It was for the 
very reason that including individual surveys made them no part of the 
manor, that the right to include previous '''locations to individuals was r^^^^ 
tolerated. It had not entered into the mind of man to conceive, that •- 
they thereby produced any change in the relation which subsisted between 
those individuals and the commonwealth ; or could expose them to be sepa- 
rated from the mass of the community, in the several legislation of the state; 
or exclude them from an equal participation in all the benefits of the revolu- 
tion. But by this geographical construction, without any act or offence on 
their part, they are shut out from immunities extended to others, who had 
no greater claims upon the community than themselves. 

But again, if we are to construe this act without a.reference to its general 
spirit and intent, we have but to carry the principle through, in order to 
involve us in irreconcilable absurdity, and such as will oblige us, for the 
purpose of common sense, to comeback to the very principle of construction 
which I would apply to the law throughout. A liberal construction of the 
8th section, vests in the Penns the whole geographical contents of their 
manors, whether sold or unsold ; and then adds to the grant the rents reserved 
out of the parts sold. The words are, "all the lands, Ac, duly surveyed, 
Ac, together with the quit or other rents, or arrearages of rent, reserved 
out of the said proprietary tenths or manors, or any part or parts thereof 
sold." Now, to reduce this section to the standard of common sense, we 
have at once to reject the geographical limits, and circumscribe the thing 
granted to the estate or interest existing in the Penns at the time specified. 
♦Nor is it immaterial, to note the particular phraseology here made r^o,^ 
use of. The words are, " reserved out of the said proprietary tenths ■- 
or manors, or the part or parts thereof which have been sold." Now, the 
lands sold to these defendants below, were sold out of the general funds of 
the state, and the quit-rent on these was reserved out of the land of the state, 
and not of the manor, for that had no legal existence, when this sale and 
reservation were made. The land was not sold as part of the manor, nor 
was the rent reserved out of part of the manor. 

But secondly, thei'e is not a pretext for this supposed resulting legal 
estate in the Penns, except the assumed reservation to them of the balance 
of purchase-money on the grants held within their lines, upon common terms. 
And how does this stand ? It will be found to be only an implied grant, to 
which this implied legal estate is appended ; an implication tacked to another 
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implication ; and finally, as the concluding link of this chain of implication, 
that ejectment is the remedy reserved for the recovery of that balance of 
the purchase-money, which is itself the subject of the tirst implication. 

If the rights of the Penns be circumscribed by the positive enactments of 
this law, then arc they not only precluded from all claim to the balances 
due by this class of grantees, but also from those due by every description 
of purchasers ; for there is no positive provision in the law which vests 
those balances in them. Their quit-rents are expressly reserved to them in 
•aifil *^® manors, but not so *with their balances of purchase-money. But 
^ in the 9th and 10th sections, these arrearages of purchase-money 
are excepted from the provisions of the law, without any express declara- 
tion to whom they shall belong ; and from this, an implication is supposed 
to result in their favor. But surely, so far as relates to the balances due by 
the general grantees, the implication is so far from being a necessary impli- 
cation, that its bearing is altogether the other way ; the implied intent of 
the legislature is against a construction so obviously inconsistent with the 
general purposes of that body ; a construction producing such an unjust, 
unreasonable and improbable discrimination between innocent and equally 
meritorious men of the same class. Construe the act so as to confine the 
grant to the Penns to their private interests in the manors, and it becomes 
sensible and consistent throughout ; and while it secures to them, on the 
one hand, all the interests which, as individuals, they are entitled to ; on 
the other hand, you extend to all other individual citizens, one uniform 
rule of legislation and relief. 

Again, there is no reason for supposing that when the legislature uses 
the terms tenths and manors aforesaid, in the 9th section, or the said tenths 
and manors, in the 10th section, that it uses them in any other sense than 
that in which they are used in the 8th section. The terms used, in fact, 
identify their meaning. But a correct construction of the terms used in 
the 8th section, in describing these tenths or manors, is fatal to all iraplica- 
*3ifll ^^^^ ^" favor of the Peims, with reference to any *interest in the 
^ lands legally seated, previous to their appropriation. The words are, 
"tenths or manors, duly surveyed and returned into the land-office." But 
who will deny, that these words are to be construed with reference to the 
intent and effect of such survevs ? And what was that intent and effect ? 
simply to appropriate unseated lands. Would these proprietaries have been 
content, in laying off these surveys, to have been precluded and deprived 
of half their interest, by previous surveys, over which they could not have 
exercised the right of selling or retaining, as they thought proper ? If not, 
then, so far as relates to previously ceded lands, they never were appropri- 
ated by them, and it cannot be predicated of them, that in the sense of the 
parties they were surveyed and returned. The construction now contended 
for, is obviously an after-thought of the plaintiffs below, growing entirely 
out of a supposed ambiguity in the words of the confiscation act, and would 
have been strenuously resisted, had they been so applied when their surveys 
of manors were first made. 

Again, the rule of construction applicable to leases and wills are not 
essentially different in their principles. In legislating on this subject, the 
state had assumed all the rights, and, at least, could exercise all the powers 
of a manor-holder, in making his last will. Although, by the charter, the 
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purchasers under manors are restricted from any alienation of their pur- 
chases, by which they might be divested of the incident of holding directly of 
the manor, it is obvious, that such a change of *estate might be pro- ^^ 
duced, by the act of the manor-holder. Suppose, then, the grantees •- 
of tjie manor of Springetsbury had sold any portion of the soil, and divested 
it of this incident, lying, we may suppose, in the very centre of the whole, 
would a devise in the very words of this act, " to wit, of the manor of 
Springetsbury, as duly surveyed and returned," have been construed to 
carry the portion previously disposed of ? Or, to pursue the analogy fur- 
ther ; suppose, the purchase-money unpaid, and a covenant by indenture 
of the tenant, to pay the money to the vendor and his heirs, and even to hold 
the land charged with the payment, would a devise of the manor carry the 
money so reserved, or the devise of the debt carry the freehold in the land 
sold? 

But on this doctrine of implication I will make another observation. It 
is rebutted by the provisions of the instrument itself ; and in the case of a 
will, would be considered as an undisposed-of residue ; for, when we look 
through the whole act, and find this 8th section to be the only one which 
purports to give anything to the proprietaries, their whole interest having 
been previously confiscated ; and when, in this section, we find their indi- 
vidual interests in the soil of the state, whether acquired as other individ- 
uals, or as proprietary appropriations, carefully designated, and even to the 
arrearages of quit-rents on such lands, expressly reserved to them ; surely, 
the implication arises, that this section was intended to embrace the whole 
provision meant to be made for them out of the common patrimony of the 
state. 

*The omission to mention and reserve the arrearages of purchase- r^«,^ 
money due on the manorial sales, might, with much greater reason, ■- 
be urged, as raising a presumption against their claims even to those bal- 
ances. This, however, I reject ; and for a reason which serves to throw 
some light upon the subsequent clauses of this statute ; which is, that as the 
legislature, in so many words, recognises these alienations as individual sales, 
they very properly considered the balances due thereon as private debts ; 
and as no confiscation of private debts could be implied from the enacting 
clauses of the act ; so, no express reservation of such balances was deemed 
necessary. The subsequent exceptions in favor of balances due on manorial 
lands, therefore, I consider as intended only to guard against an extension 
of the words of the law to such individual contracts. The nine-tenths of 
the soil, and the balances of purchase-money due on such parts as had passed 
to individuals, they considered as the property of the body politic, and 
appropriated it as such to the state. The one-tenth set apart for the pro- 
prietaries, they propose to put on the same footing with their individual 
interests, properly so called, and with it, to reserve to them the balances due 
on the lands appropriated to themselves. These are fair and consistent 
inferences, if not positive enactments ; but it would be much more consist- 
ent with the positive enactments, to bold, that all the balances due on the 
lands circumscribed by the manorial lines, were still at the disposition of the 
legislature, than that they meant to *confer on the Penns more than r^oi^ 
they have declared, or made discriminations among the citizens at ^ 
large, which no reason or policy could justify. 
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Upon the questions that have been raised upon the operation of the law, 
commonly called the seven years' law, or the law of 1706 (though of mach 
greater antiquity), it maybe proper to make a few remarks. I cannot see 
a reason why this law should have been supposed obsolete, more especially, 
with reference to the early day in which it must have acted upon the inter- 
ests of the parties in this cause. On the contrary, it appears to have been a 
favorite law of the colony, for we find it enacted and re-enacted, in opposi- 
tion to reiterated repeals by the king in council, as will be seen by reference 
to Carey & Bioren's edition of the Laws. In the same work, we find it 
printed under sanction of the legislature, and republished under the same 
authority, as lately as 1810. Indeed, upon reference to the concessions 
which composed the fundamental laws of the colony, we find the very law 
in its present terms ; and are led to the conclusion, that its constitutional 
character gave it a peculiar sanctity in the eyes of the commonwealth. 
Another consequence also results from its very early enactment ; which is, 
that, contrary to a ground taken in argument, it must be construed as hav- 
ing a prospective effect, since it was adopted at a time when there could not 
have existed a case for it to govern, if solely retrospective. Of this law, it 
has been remarked, that for 110 years it does not appear that a cause 
^ ^ *has been won or lost on the basis of it. And had the decisions of the 

J state courts, prior to the revolution, been preserved, the observation 
would have had its influence. But in the absence of reports of such adjudi- 
cations, there cannot exist such satisfactory evidence on the subject, as to 
sustain the fact. One thing is very certain, that some beneficial influence 
must have been felt from its existence, or it would not have been so often 
and 80 pertinaciously insisted on by the colonists. If it covered their estates 
in no other way than by preventing suits, its great purposes were answered ; 
and its sovereign influence, in this respect, may well be inferred, from the 
assumed non-existence of decisions at law. It preserved health, if it did not 
cure disease. At present, it is unquestionably repealed by the act of 1785, 
for the two acts cannot stand together. The latter act extends the limita- 
tion of suits to twenty-one years ; but if the limitation of seven years would 
produce the same effect, then would the prior law repeal the latter, or render 
it a mere nullity. And this accounts for its not having been heard of for 
the last forty years, which may be called the period of reported causes. Its 
repeal, however, at that time, has no influence upon its previous effect upon 
the rights of these parties. 

It has been remarked of this law, as incontestable, that it could not con- 
vert an equitable into a legal estate : but this doctrine appears to me to do 
more than render the law obsolete ; it renders it a mere nullity in its origin. 
What is gained by an estate's containing an equitable estate? From 
♦^211 *^^^ inherent strength, unaided by the law, if accompanied with con- 

-' tinued possession, it would continue a good equitable estate ; and why 
should not the comprehensive words, *< shall for ever give an unquestionable 
title against all," be construed into a transmutation from an equitable into a 
legal title ? How can any but a good legal title be denominated an unques- 
tionable title ? and why should not atl comprise legal as well as equitable 
claimants? The opinion below supposes the signification of those terms to 
be circumscribed by the words " during the estate." But from this I must 
dissent, since these words do not necessarily convey that meaning, and are 
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more properly applied to the distinction of estates, into the terms for years, 
estates for life, estates in fee, in tail, &c. ; all which may be either legal or 
equitable. Neither can I acquiesce in that part of the opinion, which con- 
siders a discharge from the purchase-money of the land, as a necessary conse- 
quence of giving effect to the seven years' law, as against the plaintiffs below 
in this cause ; for the lien might continue, though a legal and absolute estate 
be vcvsted in the defendants below. And to prevent the operation of this 
law in favor of the possession, lest the claim for the purchase-money should 
incidentally be barred, appears to be inverting the order of things ; for, by 
the acts limiting suits on contracts, the suit for the purchase-money might 
by possibility bo barred ; while the remedy to recover the land was still in 
full force, being of longer duration. The superior purpose of quieting 
estates of fret^hold, also would, under that *doctrine, be controlled by r*ooo 
the inferior one of enforcing open contracts, or implied covenants. *- 
While the most ordinary means of adjusting contracts for the sale of lands 
on credit remained in practice, there could be no danger, in giving credit on 
sales, of losing both land and money, as the court supposes. But if that 
consequence did follow, 7io?i constat, but that the public interest, as well as 
private tranquillity, might have been promoted by it. To me, it appears, 
that this seven years' law has had a sovereign influence over the rights of 
property in that state. I have no doubt, that it is under its influence, the 
doctrine has grown up, that a possessor of the soil need not produce a patent 
to protect his freehold ; as well as the doctrine, that those words which, on 
the face of the warrant, would seem a condition, shall not be held to produce 
more than a contract and a Hen. 

But if this seven years' law did not quiet the possession of the defend- 
ants below, I confess I am at a loss to understand the principle, upon which 
that effect is denied to the limitation act of 1785. Was their estate void or 
voidable ? legal or equitable ? In every point of view, the law appears to me 
to operate in their favor. The opinion below is thus expressed : " possession, 
to create a bar by length of time, must be adverse, which it cannot be, if the 
defendant's entry was under a title derived from the plaintiffs." That a 
possession, to sustain a bar under the act, must be adverse, is unquestion- 
able. But when the court comes, in the next member of the *period, r^qoo 
to explain what is meant by an adverse possession, we find the doc- *■ 
trine asserted, that a possession cannot be held adverse to the title of him 
from whom it is derived. This doctrine I hold to be altogether untenable ; 
and this sentence alone, though every other idea be put out of the case, would, 
in my view of the subject, entitle the plaintiffs here to a reversal of the 
judgment. The title acquired by a vendee is most peculiarly adverse to 
that of him from whom he purchases. 

But under what view of the subject, could these plaintiffs be held mere 
tenants at will to the parties plaintiffs below ? or their possession any other 
than an adverse possession ? They did not hold as the agents or representa- 
tives of those through whom they derived the title. From the time of 
entering into possession, they held in virtue of the estate in themselves, and 
not that of any other. If the idea is, that the proprietaries might, at any 
time, have entered upoathem, and in that sense, the estate was held at their 
will, the answer is, that is one of the very cases that the act of limitation 
provides against ; for it takes away that volition in the proprietary, unless 
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the entry be made in twenty-one years. But the fact was not so ; these 
tenants did not hold at the will of tlic proprietaries, for all those who 
acquired under the common terms, were taken under the care of the law, 
and we find act upon act, to regulate the proceedings of the proprietary 
towards them. The right to turn them out by the shoulders, never existed 
in the proprietary ; he must have resorted to his entry, or suit to recover 
♦<*24.1 P<>88ession ; they were *considered as holding a freehold, and the law 
^ did not entitle him to resume possession arbitrarily. It was the 
doctrine of that state, that his rights were restricted to the payment of the 
purchase-money and quit-rents, at least, until he tendered a return of 
advances and improvements. It cannot be imagined, that the reservation 
of quit-rents converted the purchasers into tenants at will ; neither principle 
nor authority would sanction the idea. Nor can I perceive anything either 
in the legal relations or contracts of these parties, that could sustain the 
doctrine, that the possession of the defendants was permissive, and identified 
with that of the proprietary. * A tenancy at will, must be the result of con- 
tract, express or implied ; but a freehold, granted on condition, is not con- 
verted, by forfeiture, into a tenancy at will. Yet, had it been otherwise, 
surely, lapse of time, general acquiescence, and received opinion, ought to be 
held to produce the same consequences as to the tenure of property in this 
state, which were produced by the same causes, in England, upon the tenure 
by copy of court-roll. That which was in its origin nothing but a tenure at 
will, retains now nothing of its origin but the formula which attests its 
historv. 

To conclude, let the estate of these defendants below be considered as 
either void or voidable, and I see not how the act of limitations is to be 
escaped by their antagonist. If voidable, on failure to pay the purchase- 
money, the entry is expressly taken away by that statute ; and if void, they 
^ . cannot be reduced lower than to the grade *of tenants by sufferance, 

^-1 with regard to whom entry and suit was just as indispensable, as with 
regard to any other tenure. (Co. Litt. 67.) In the application of the doc- 
trines on the statute of limitations, the incidents to the two tenures ought 
not to be confounded* 

Judgment affinned. 
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Devise on condition, — Conditional limitations. 

R. B. being seised of lands in Maryland, mode three instruments in writing, each purporting to 
be his will ; The first, dated in 1T89, gave his .vhole estate to his nephew, J. T. M. after certain 
pecuniary Ie;:;acies to his other nephews and nieces: In the second will, dated in 1800, the tes- 
tator gave liis whole real estate to J. T. M., during his life ; and after his death, to his eldest son 
A., in tail, on condition of his changing his name to A. Barnes, with remainder to the heirs of 
his nephew, J. T. M., lawfully begotten, forever, on their changing their surnames to Barnes. 
The third will, which was executed after the others, and probably in 1803, after some small 
bequests, proceeded thus : " I give the whole of my property, after complying with that I have 
mentioned, to the male heirs of my nephew, J. T. M., lawfully begotten, for ever, agreeably to 
the law of England, which was the law of our state, before the revolution, that is, the oldest 
male heir to take all, on the following terms — that the name of the one that may have the right 
at the age of twenty-one, with his consent, be changed to A. Barnes, by an act of public author- 
ity of the state, without any name added, together with his talcing an oath, before ho has 
*po6session, before a magistrate of St. Mary*s County, and have it recorded in the office r,^o^- 
of the clerk of the county, that he will not make any change, during his life in thts my- ^ 
will, relative to my real property ; and on his refusing to comply with the above-mentioned 
terms, to the next male heir, on the above-mentioned terms ; and so on, to all the male heirs 
of my nephew, J. T. M, as may be, on the same terms ; and all of them, refusing to comply, in 
a reasonable time after they have arrived at the age of twenty-one, say, not exceeding twelve 
months, if, in that time, it can be done, so that no act of intention, to defeat my will shall be 
allowed of ; and on their refusing to comply with the terms above mentioned, if any such 
person may be, then, to the son of my late nephew, J. T. M., named A. T. M., on the above- 
mentioned terms ; and on his refusal, to his brother, J. T. M., and on his refusing to com- 
ply with the above-mentioned terms, to the heirs male of my nephew, A. B. T. M, lawfully be- 
gotten on the above-mentioned terms ; and on their refusal, to the male heirs of my niece, Mrs. 
C. lawfully begotten, on their complying with the above-mentioned terms ; and, on their refusal, 
to the daughter of my nephew, J. T. M., named Mary, so on to any daughter, he may have or 
has :" The testator then appointed J. T. M., his solo executor, with a salary of $1600 per 
annum, for his life, and added, " and my will is, that he shall keep the whole of my property in 
his possession, during his life:" He then empowered his executor to manage the estate, at his 
discretion, to employ agents, and to pay them such salaries as he should think proper ; to repair 
the houses, and build others, as he might think necessary ; to reside at his plantations, and to 
use their produce for his support ; and added, " after which to be the property of the person that 
may have a right to it, as above mentioned :" Jlc/dy that the conditions annexed to the estate 
devised to the oldest male heir of J. T. M, were subsequent and not precedent, and that, con- 
sequently, the contingency on which the devise was to take effect, was not too remote, the 
estate vesting on the death of J. T. M.; to be divested on the non-performance of the condition.' 

Quare / Whether J. T. M., took an estate-tail Y 

Quaref Whether the last will revoked those which preceded it? 

Appeal from the Circuit Court of Maryland. The bill in this cause was 
filed in behalf of '*'one of the co-heirs of Richard Barnes, deceased, r«oo7 
and her children ; and claimed an account of the profits of his estate, ^ 
from the defendant, J. T. Mason, also a co-heir, who claimed and held pos- 
session of the estate, under the will of the said Richard. 

Three instruments of writing, purporting to be the will of the testator, 
all of them property authenticated, were exhibited in the record. The first, 
dated on the 3 1st day of October, in the year 1789, gave his whole estate, 
after pecuniary legacies to his other nephews and niece, to the defendant, 

> See Finlay v. King, 8 Pet. 34<) ; Webster v. Cooper, U How. 4S8. 
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J. T. Mason. In the second will, which was dated the 16th day of July 
1800, the testator gave his whole real estate to J. T. Mason, during his life, 
and after his death, to his eldest son, Abraham, in tail, on condition of 
his changing his name to Abraham Barnes, with remainder to the heirs of his 
nephew, J. T. Mason, lawfully begotten, for ever, on their- changing their 
surname to Barnes. 

The third will was without date, but was proved, by its contents, to have 
been executed after the others, probably in the year 1803. After some small 
bequests, the testator sdd, " I give the whole of my property, after com- 
plying with what I have mentioned, to the male heirs of my nephew, J. T. 
Mason, lawfully begotten, for ever, agreeable to the law of England, which 
was the law of our state before the revolution, that is, the oldest male heir 
to take all, on the following terms: that the name of the one that may have 
the right, at the age of twenty-one, with his consent, be changed to Abraham 
*99ftl *^*''^®s, by an act of public authority of the state, without any name 
^ added ; together with his taking an oath, before he has possession, 
before a magistrate of St. Mary's county, and have it recorded in the office 
of the clerk of the county, that he will not make any change, during his life, 
in this my will, relative to my real property. And on his refusing to comply 
with the above-mentioned terms, to the next male heir, on the above-men- 
tioned terms ; and so on, to all the male heirs of my nephew, J. T. Mason, 
as may be, on the above terms ; and all of them refusing to comply, in a 
reasonable time after they have arrived at the age of twenty-one, say, not 
exceeding twelve months, if, in that time, it can be done, so that no act of 
intention to defeat my will shall be allowed of ; and on their refusing to 
comply with the terms above mentioned, if any such person may be, then to 
the son of my late nephew, J. T. Mason, named A. T. Mason, on the above- 
mentioned terms ; and on his refsual, to his brother, J. T. Mason ; and on 
his refusing to comply with the above-mentioned terms, to the heirs male of 
my nephew, A. B. T. Mason, lawfully begotten, on the above-mentioned 
terms ; and on their refusal, to the male heirs of my niece, Mrs. Chichester, 
lawfully begotten, on their complying with the above-mentioned terms ; and 
on their refusal, to the daughter of my nephew, J. T. Mason, named Mary ; 
80 on, to any daughter he may have or has." The testator then appointed J. 
T. Mason his sole executor, with a salary of $1600 />er year for his life; and 
added, " and that my will is, that he shall keep the whole of my proj)erty 
^ -. *in his possession, during his life." The testator then empowered his 
J executor to manage the estate, at his discretion, to employ agents, and 
to pay them such salaries as he should think proper ; to repair the houses, 
and to build others, as he might think necessary ; to reside at his planta- 
tions, and to use their produce for his support; and added, "after which, to 
be the property of the person that may have a right to it, as above men- 
tioned." The testator also required his executor to take an oath, " that he 
will justly account for the property that he may have the power of." 

Richard Barnes died in April 1804, and J. T. Mason proved three several 
paper writings, as his last will, and qualified as his executor. The testator 
had one brother, who died in his lifetime, without issue, and one sister, who 
intermarried with Thompson Mason, and died also in the lifetime of the tes- 
tator, leaving three sons, H. T. Mason, A. B. T. Mason, and J. T, Mason, 
and one daughter, A« T. Mason, ooe of the complainants, who intermarried 
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with R. W. Chichester. The rights of the said A. T. Chichester were con- 
veyed, by deed, to trustees, for the benefit of herself and children. J. T. 
Mason had no son living, at the death of the testator, but had two after- 
born sons, who were still alive. 

The circuit court dismissed the bill, and the cause was brought by appeal 
to this court. 

The appellants made the following points in this court: 

1. That the third will, whether its disposition ♦be valid or not, rnjooA 
revokes the other two, since it expresses a clear intention on the part *- 

of the testator, to dispose differently of the whole estate. 

2. That it gives no estate, for life or years, absolute or in trust, to John 
Thompson Mason, the respondent, but merely the custody and care of 
the property, during his life, as agent or curator, with the salary for his ser- 
vices. 

3. That no estate for life or years can be raised for him, by implica- 
tion, becaxise the original estate did not move from him, and never was 
in him. 

4. Consequently, that he has no estate of freehold, with which a subse- 
quent limitation in fee could unite, so as to create a fee in him, under the 
rule in Shelley's Case. 

5. That if he takes a life-estate, it is merely fiduciary, and not beneficial, 
for which reason, it could not unite with a limitation over in fee, if there 
were one, so as to give him a fee, under the rule. 

6. That the words in this will, " the male heir of my nephew, John 
Thompson Mason, lawfully begotten, for ever," as explained and modified 
by the subsequent expressions, designate the " male heir of the body of 
J. T. Mason," as the person who is to take the estate, and thus operate as 
a " descriptio perso^ioBy^ and not as a " limitation." Consequently, that they 
do not create such an estate of inheritance, as is capable of uniting with a 
life-estate, under the rule ; but must operate, if at all, as a devise, j^er «6, of 
an estate *in possession or remainder, or as an executory devise, r*s^i 

7. That this disposition cannot operate as the devise of an estate ^ 

in possession, for want of some person, in existence at the testator's death, 
who could then take : 1st. Because the person designated, was to be "the 
heir " of John Thompson Mason, who was then alive, and nemo eat hmrea 
viventis. 2d. Because, as he had then no issue male, or heir male of his 
body, there was no person who answered the description, taken in its largest 
and most general sense. 

8. That the diposition in question cannot operate as a remainder, vested 
or contingent, because there was no preceding estate to support it ; none 
having been directly given to John Thompson Mason by the will, or being 
raised for him by implication. 

9. That, admitting John Thompson Mason to have a life-estate, under 
the will, which might support a remainder, this disposition cannot operate as 
a vested remainder, because, at the testator's death, there was no person in 
existence who answered the description ; nor as a contingent remainder, 
because it depended on two distinct and successive contingencies : 1st. That 
John T. Mason should have a son ; 2d. That this son should live to the age 
of twenty -one years, then assume the name of Abraham Barnes, by legis- 

9 Wheat.— 10 145 



331 SUPREME COURT [Feb'y 

Taylor v. Mason. 

lative authority, and take the oath prescribed by the will, which is a 
possibility too remote. 

10. That this disposition cannot be supported as an executory devise, 
*^!^9l ^^^^"^^ ^* ^^^s ^^ ^^^^ *eflFect on two remote and contingent events : 
■' 1st. That the eldest son of John T. Mason chould, voluntarily, and 
after he attained the age of twenty-one years, change his name to that of 
Abraham Barnes, through the operation of a legislative enactment ; and 2d. 
That he should take an oath, as prescribed by the will ; which events, if 
they took place at all, might not happen within the lifetime of John 
Thompson Mason, and twenty-one years and nine months afterwards. 

March 3d, 1823. The cause was fully argued, upon all these points, by 
Jones and Harper^ for the appellants, and by the Attorney- Oeneral and 
J^mmet, for the respondents ; but, as the questions whether an estate-tail 
vested in John Thompson Mason, and whether the last will revoked those 
which preceded it, were not considered and determined by the court, it has 
not been thought necessary to report that part of the argument. 

The counsel for the appellants stated, that as to whether a condition be 
precedent or subsequent, it is always a matter of construction, depending on 
the intention of the testator. The principle is, that where an intention 
appears to create an estate, at all events, and merely to annex a condition to 
it, by which it may be defeated, this is a condition subsequent : and if 
followed by a limitation over, in case the condition be not fulfilled, it makes 
a conditional limitation. But if the intent appear to be, that the vesting or 
♦^ssl c^^*^^^'^ *^^ ^^® estate shall depend on the condition, then it is pre- 
J cedent. 2 Cruise Dig. 3, 4, 5 ; Cas. temp. Talb. 166 ; 1 T. R. 645 ; 2 
Bos. & Pul. 295 ; 2 Vern. 620 ; Fearne, Cont. Rem. 424, 425, 502 ; Coll 
Jurid. 378. There could he no dispute as to general principles, which were 
incontrovertibly settled by all the authorities ; the only question was, as to 
the application of them to the particular case. They entered into a critical 
examination of the words of the last will, to show that the conditions annexed 
to the estate devised to the oldest male heir of J. T. Mason, were precedent 
and not subsequent. 

The counsel for the respondents considered the conditions as subsequent 
and not precedent ; or rather they considered them as conditional limita- 
tions, attached to, and defeating, in each instance, the preceding estate, on 
refusal to perfoi-m the acts required, and thus creating a new estate in tail- 
male. It was said to be laid down by the authorities, that there are no pre- 
cise technical words required in a deed (d fortioriy in a will), to make a 
stipulation a condition precedent or subsequent. 1 Plowd. 23 ; 2 Vern. 660 ; 
Cas. temp. Talb. 164; 1 Burr. 38 ; 4 Ibid. 1929. Neither does it depend 
on the circumstance, whether the clause was placed prior or posterior in the 
deed, so that it operated as a proviso or covenant ; for the same words have 
been construed to operate as either the one or the other, according to the 
nature of the transaction. {Hotham v. East India Co,^ 1 T. R. 645.) 
^ ^ *Thus, Lord £ldon says {Planner v. Scudamore^ 2 Bos. & Pul. 205), 
^ " It take it to be fully settled, that a condition is to be construed to 
be precedent or subsequent, as the intention of the testator may require." 
And Heath, J., in the same case, adds, '* it has been' truly said, that there 
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are no technical words by which a condition precedent is distinguishable 
from a condition subsequent ; but that each case is to receive it own pecu- 
liar construction, according to the intent of the devisor." Now, let that 
test be applied to the point in question. It is clear, that the testator 
intended the estate for the benefit of the sons of J. T. Mason, after his 
death, and successively for the heirs male. If this be a condition precedent, 
as is contended by the appellants, and the will of 1*789 be entirely revoked, 
the fee will be in the heirs-at-law, from the death of J. T. Mason, till the 
condition be performed, and the rents, issues and profits belong to them. 
Suppose, the first heir male an infant of tender years ; the rents, &c., do 
not go to his maintenance and education, nor yet accumulate for his benefit, 
as was directed, even in the lifetime of his father. Let him die under twenty- 
two, without having performed the condition, leaving an infant son ; that 
son must take by inheritance, if at all, and not by purchase. Can he take 
by inheritance from his father, an estate-tail that never vested in his father? 
But suppose he can, there is still another long enjoyment of the estate by 
the heirs-at-law, for their own benefit. The appellants seek, by making this a 
condition *precedent, entirely to defeat the testator's bountiful inten- r««oc 
tions in favor of J. T. Mason's family ; for they say, this being a *- 
condition precedent, the limitation cannot take effect as a contingent 
remainder ; for then, there would be three contingencies, and a possibility on 
a possibility, necessary to its vesting. It is clear, then, that to preserve the 
testator's primary or general intention, or indeed, any part of his intention 
towards that family, the terms must not be considered as a condition 
precedent. In a will, no words of condition are too strong to bend to the 
testator's intention. Thus, " if a man devises a term to A., and that if his 
wife suffers the devisee to enjoy it for three years, she shall have all his 
goods as executrix ; but if she disturbs A., then he makes B. his executor, 
and dieo ; his wife is executrix presently ; for, though in grants, the estate 
shall not vest till the condition precedent is performed, yet it is otherwise in 
a will, which must be guided by the intent of the parties ; and this shall not 
be construed as a condition precedent, but only as a condition to. abridge the 
power of the executrix, if she perform it not." Jennings v. Goicer^ Cro. 
Eliz. 219. Although the conditions over may be void, their existence may 
be used to illustrate the testator's intention, and to show that this was 
intended to operate only as a limitation. It was intended, that every one 
having the right, should change his name, and take the oath, before he had 
possession ; " so that no act of intention to defeat his will should be 
•allowed of." Those, then, taking by inheritance through the first r^„^- 
heir male, were to be subject to this condition, and on their refusing, ^ 
the estate was to go over. It is impossible to contend, that those so taking 
by inheritance, should be regarded as purchasers, or that, with them, this 
should be considered as a condition precedent ; and why should not the same 
construction of the testator's intention, that must be given with respect to 
them, be given in the first instance, where the same proviso is used, viz., 
that it is a conditional limitation, on the refusal to perform which, the ante- 
cedent estate is defeated, and a new one arises? Unquestionably, the limita- 
tion, on refusal to comply, is a conditional limitation. If, then, between 
such conditional limitation and a condition precedent, bearing on the same 
object (let the words be ever so clear), there be a positive incompatibility, 
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the priDoiple must be applied, that if words be so inoousistent that, they can- 
not possibly stand or be reconciled, those words shall be rejected which are 
least consistent with the general intention of the testator. 2 Fonbl. Eq. 
c. 3, § 8, note 1, p. 69 ; Haws v. Haws^ 3 Atk. 524 ; 1 Ves. 14 ; Perkins v. 
Bayntuniy 1 Bro. C. C. 118 ; Doe v. Applin^ 4 T. R. 88. The incompatibil- 
ity between conditions and conditional limitations, results from this : " con- 
ditions can only be reserved to the feoffer, donor, lessor or their heirs, but 
not to a stranger" (Co. Litt. 214 i) ; and this by implication, without any 
^ ^, words of reservation ; and for *every condition broken, the heir of 

J the donor shall enter, and by so doing, restore the original estate. So 
that, except in gavelkind (Ibid. 11, 12), and borough-english (Godb. 3), and 
a husband's alienating his wife's estate on condition (8 Co. 43), the heir-at- 
law enters and holds for his own benefit. This applies to condition subse- 
quent. As to conditions precedent, the estate remains in the heir-at-law, 
and never vests till the performance of the condition, and during all 
that time, the heir-at-law holds it beneficially. But the effect of a condi- 
tional limitation is, that the next devisee alone can enter, and he takes and 
enjoys for his own benefit. Now, it is incompatible, that the heir-at-law 
should have the right to hold the estate for his own benefit, and the devisee, 
to hold it for his benefit ; and in these incompatible results, the question, 
which shall prevail, must depend upon which is conformable to the inten- 
tion of the testator. Thus, it is laid down that " words of an express con- 
dition shall not ordinarily be construed into a limitation ; but where an 
estate is to remain over for breach of a condition, which is by express words 
a condition, yet it ought to be intended as a limitation." Page v. Hay- 
wardy 11 Mod. 61 ; 2 Salk. 678. And the contrary doctrine in JMary 
PortiJiyton's Casey 10 Co. 35, has been often denied to be law. Brownl. 
65; Roll. Abr. 412; Vent. 200; 3 Lev. 132; 2 Show. 398; 1 Bos. & Pul. 313. 
^ ^ *The expression "before he has possession," is much relied on, as 

^ showing a condition precedent. But it must, like other equally strong 
expressions, bend to the testator's general intent, and to the words " who 
has the right." How, " has the right," if obtaining an act of the legislative 
and changing the name after twenty-one, be a condition precedent? For 
then no estate can vest, and no right be had, until the condition be perform- 
ed. So, it is said, the will shows the right is not to commence until he has 
arrived at twenty-one. But the age of twenty-one connects itself, both in 
sense and grammar, with the act to be done, and not with the vesting of the 
right. The expression " refusing to comply," and the giving over the estate 
to others, show the refusal to be the definite act, by which one estate was to 
be determined, and the other to commence. Thus, where similar words 
were used, " on condition, that he should in twelve months after the testa- 
tor's death, or in twelve months after he attained the age of twenty-one 
years, suffer a recovery of an estate in the county of Warwick, and settle it 
to certain uses," they were clearly taken to be a condition subsequent, 
and not a conditional limitation. Dulce of Montague v. PeaiUieUy 3 Bro. 
P. C. 277. Indeed, the words " before he has possession," are suscep- 
tible of another interpretation, consistent with the previous vesting of the 
estate. The testator did not view all possible contingencies accurately. He 
clearly took for granted, that the one to take would be an infant, and meant 
to make a provision accordingly. He probable used those words to distip- 

148 



1824] OP THE UNITED STATES. ♦339 

Taylor v. Mason. 

gaish ♦the time when a guardian would receive the rents, issues and profits, 
from that when the minor would come into the actual possession of his 
estate. , 

The cause was continued for advisement, to the present term. 

February 6th, 1824. Marshall, Ch. J., delivered the opinion of the 
court ; and, after stating the case, proceeded as follows : — If the estate 
should yield any surplus profits, after satisfying the charges placed on it by 
the testator, J. T. Mason is directed to account for those profits, and they 
are the property of " the person that may have the right," according 
to the language of the will. Are the heirs-at-law the persons " who have 
the right," according to this language ? Certainly not. The plain inten- 
tion of the will is to exclude them. They admit this ; and support their 
claim, by alleging, that the will, so far as respects the devises which are to 
take place after the death of J. T. Mason, is utterly void, the limitations 
over being too remote. 

The first limitation is to " the male heirs of my nephew, J. T. Mason, 
lawfully begotten, for ever, agreeably to the law of England," that is, 
the oldest male heir to take all. If the clause stopped here, there could 
be no question in the case. The person who should be the eldest male heir 
of J. T. Mason at the time of his death, would take the estate. But the 
testator proceeds to prescribe the " terms" on which such *eldest male r^^.f. 
heir should take. They are, " that the name of the one that may ^ 
have the right, at the age of twenty-one, with his consent, be changed to 
Abraham Barnes, by an act of public authority of the state, without any 
name added, together with his taking an oath before he has possession," 
" that be will not make any change, during his life, in this my will, relative 
to ray real property. And on his refusing to comply with the above-men- 
tioned terms, to the next male heir, on the above-mentioned terms; and so on 
to all the male heirs of my nephew, J. T. Mason, as may be, on the above 
terms ; and all of them refusing to comply in a reasonable time after they 
have arrived at the age of twenty-one, say, not exceeding twelve months, if in 
that time it can be done, so that no act of intention to defeat my will shall 
be allowed of ; and on their refusing to comply with the terms above men- 
tioned, if any such person may be, then to the son of my late nephew, H. 
T. Mason," &c. 

The time allowed the eldest male heir of J. T. Mason to perform the 
condition on which his estate would, according to the words of the will, 
become absolute, is twelve months after he shall attain his age of twenty- 
one years. As J. T. Mason might die, leaving no son alive at his death, but 
leaving his wife encierUe of a son, it is obvious, that the contingency on which 
the estate depended might not happen within a life or lives in being, or 
within twenty-one years and nine months after the death of J. T. Mason. 
If, therefore, the estate did not vest, until the contingency should happen, 
the limitation over to the eldest male heir of J. T. Mason, depends *on r:„„ . . 
an event which is too remote to be tolerated by the policy of the law, *- 
and the remainder is, consequently, void. If, on the contrary, the estate is 
to vest on the death of J. T. Mason, to be divested on the non-performance 
of the condition, the limitation in remainder is valid, and the plaintiffs are 
not entitled to the account for which the bill prays. 
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The inquiry, then, is, whether the conditions annexed to the devise of 
the remainder, 1>e precedent or subsequent ? and this, it is admitted, must 
be determined by the intention of the testator, which intention is to be 
searched for in his will. 

All the instruments of writing, purporting to be his last will, show, that 
his firm and continuing purpose, from the Slst day of October, in the year 
1789, to the time of his death, in the year 1804, was to preserve his estate 
entire, for the benefit of a single devisee, and not to permit it to be divided 
among his heirs. The same papers likewise show, that the first object of 
his affection and bounty, was J. T. Mason ; and the second, was the eldest 
male heir of J. T. Mason. An ample and unconditional provision, perhaps 
equivalent to the whole value of his real estate, is made for J. T. Mason, 
during his life ; and on his death, the whole real estate, with any residuum 
of profit which might possibly be accumulated during his life, is given to 
his eldest male heir. If these devises should be expressed in ambiguous 
language, this obvious and paramount intention ought to serve as a key to 
the construction. 

The language of the devise in remainder, imports an intention that it 
^ , should take effect on the *determination of the particular estate. So 
-* soon as J. T. Mason, the first object of his bounty, is removed, the 
eldest male heir of J. T. Mason, the second object of his bounty, comes into 
view : " I give the whole of my property" " to the male heirs of my nephew, 
J. T. Mason, lawfully begotten, for ever, agreeable to the law of England ; 
that is, the oldest mate heir to take all, on the following terms," &c. The^e 
words postpone the interest of the devisee no longer than till he can be 
ascertained ; that is, till the death of J. T. Mason, who wa9 to occupy the 
premises for his life. The eldest male heir of J. T. Mason would be known 
at his death, at which time, the particular estate which was carved out of 
this general devise, would determine, or at farthest, within nine months 
afterwards. The language is not such as a man would be apt to use, who 
contemplating any interval between the particular estate and the remainder. 
The words import the same intention, as if he had said, I give to the eldest 
male heir of J. T. Mason all my property, on condition that, at the age of 
twenty-one years, his name be changed to that of Abraham Barnes, by an 
act of public authority of the state, &c. Such words, it seems to the court, 
would carry the estate immediately to the devisee, without waiting for the 
performance of the condition. 

With this general intent, manifested in each of these instruments, and 
this language, showing the expectation that no interest would intervene 
between the particular estate devised to J. T. Mason, and that to this eldest 
male heir, the conditions on which that devise was made, must be expressed 
^ . *in language to show very clearly, that they were to be performed 
J before the estate could vest, to justify the court in putting that con- 
struction on this will. Let that language be examined. The devise is of 
the whole property to the male heirs of J. T. Mason, in succession, the 
eldest to take first. The condition is to be performed by " the one that 
may have the right." In the mind of the testator, then, the right was to 
precede the condition, not be created by it. He would not have described 
the person who was to perform the condition, as already having " the right,' 
if the impression on his mind had been, that no person would have the right, 
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until the condition should be performed. This expression is entitled to the 
more influence, from the consideration, that the condition is to be performed 
by the person having the right, at the age of twenty-one, or in a convenient 
time afterwards. The devisee might be an infant, at the time of the death 
of J. T. Mason. The person who has the right, if an infant, is allowed till 
he attains his age of twenty-one years, and a reasonable time afterwards, to 
perform the condition. This is inconsistent with the idea that the condition 
must be performed, before the estate vested, before the right accrued. 

The testator then directs, in addition to the change of name, that an 
oath, prescribed in his will, shall be taken, and then proceeds, " and on his 
(the person that may have the right) refusing *to comply with the r*o ^ j^ 
above-mentioned terras, to the next male heir, on the same terms." *- 
The property is, in the first instance, devised to all the male heirs of J. T. 
Mason, the oldest to take first. The testator then proceed© to describe the 
state of things in which the next oldest is to take. That state of things is 
the refusal of the oldest to comply with the terms annexed to the estate 
given to him. Upon this refusal, the devise is immediate. No intervention 
of the heir-at-law is necessary, to defeat the title of the oldest, and to vest 
the property in the next male heir. But until this refusal, the rights of the 
oldest remain unchanged. 

Although the >vords " refusing to comply," may, in general, have the 
same operation in law, as the words " failing to comply" would have ; yet, in 
this case, they are accompanied and explained by other words, v*'hich show 
that the word " refusing" was used in a sense which might leave the estate 
in the devisee, though his name should not be changed. Where the con- 
dition to be performed depends on the will of the devisee, his failure to 
perform it, is equivalent to a refusal. But where the condition does not 
depend on his will, but on the will of those over whom he can have no 
control, there is a manifest distinction between "refusing," and " failing" 
to comply with it. The first is an act of the will, the second may be an 
act ^f inevitable necessity. In this case, the name is to be changed by a 
legislative act. Now, the eldest male heir of J. T. Mason may petition for 
this act, but the legislature *may refuse to pass it. In such a case, r*.,^,- 
the devisee would not " refuse" to comply with the terms on which *• 
the estate was given to him ; those terms would neiiher be literally nor 
substantially violated. If tliere were nothing in the words of the will to 
give additional strength to this construction, the refusal of the legislature 
to pass the act, would not be a refusal of the devisee to comply with the 
terras, and would seem, in reason, to dispense with the condition, as effectu- 
ally as the passage of an act to render the condition illegal. Its perform- 
ance would be impossible, without any default of the devisee. 

But there are other words, which show conclusively, that the testator 
intended, by this expression, to make the devise to the next and other 
devisees to depend entirely on a wilful and voluntary disregard, on the part 
of the eldest, of the terms on which the property was devised to him. After 
giving the estate to the male heirs of J. T. Mason, in succession, the testa- 
tor proceeds, " and all of thera refusing to coraply, in a reasonable time 
after they have arrived at the age of twenty-one, say, not exceeding twelve 
months, if, in that time, it can be done, so that no act of intention to defeat 
my will shall be allowed of, and on their refusing to coraply with the terms 
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above mentioned, if any sach person may be, then to the son of my late 
nephew, H. T. Mason," &c. These words expressly refer to all the male 
heirs of J. T. Mason, including the oldest, apply to each particular device, 
and fully explain the intention of the testator on the subject of the chan^^e 
^ - of *name. It is to be changed, in twelve months after the devisee 
-* attains his age of twenty-one years, " if, in that time, it can be done ;" 
and this provision is made, that '^ no act of intention to defeat his will may 
be allowed of." The devise over is, on " refusing" to comply with the 
terms on which the estate is given in the first instance, and this " refusing to 
comply," takes place only " if it can be done" — exists only where there is 
" an act of intention to defeat his will." If it " cannot be done," if there 
be " no act of intention to defeat his will," then, there is not that "refusing 
to comply with the terms" on which the devise over is to take place. 

All these provisions appear to the court to demonstrate, that the testator 
intended the devise to take effect immediately, to be defeated by the 
devisee's refusing to comply with the terras on which the property was 
given. The devisees are, all of them, the co-heirs of the testator, and the 
whole purpose of the will is, to prevent their inheriting any part of his 
estate as his heirs. J. T. Mason takes an interest for life, beneficially, to a 
considerable extent, perhaps, to the whole extent of the profits, certainly, 
to the whole extent, if he chooses to expend the whole, (except $1600 per 
annum, in repairs, buildings, and the support of himself and family ; and 
is to take the surplus profits, if there be any, as trustee : but as trustee for 
whom ? For his eldest male heir, not for the heirs of his testator. That 
eldest male heir takes the whole property, including these possible surplus 
^ , profits, on *certain conditions, one of which is, the change of his 
-* name by act of assembly. He might, possibly, nay, probably, be an 
infant, for J. T. Mason had no male heir at the death of the testator. The 
event of his being an infant is particularly contemplated, and provided for 
in the will. Such infant devisee is allowed twelve months, after attain- 
ing his full age, to perform the condition. No provision whatever, if 
the estate does not vest immediately, is made for his education and main- 
tenance. Not even these surplus profits, which are so carefully to 
accumulate for his use, are given to him. The infant orphan, heir of an 
enormous estate, who was the particular favorite, and whose future grandeur 
constituted the pride of his ancestor, is cast, by this construction, on the 
world, without the means of subsistence, while the whole profits of his 
estate pass, without account, to those for whom the testator intended 
nothing. 

The estate is devised, in succession, to each of the heirs of the testator, 
on the same condition ; and, if it be a condition precedent, the consequence 
is, that the same persons who could not take it in succession, as he wished it 
to pass, would take it in common, as he wished it not to pass. The whole 
scheme of the will would be defeated, and an object be effected, which all 
his ingenuity had been exerted to prevent. 

In this view of the case, it may be proper again to observe, that the 

devise over to the second male heir of J. T. Mason, is limited to take effect 

on the refusal of the oldest to perform tli(.» terms on which the estate is 

^ , given to him. This must be a v(>l"irnrv*r('fnsal, an "act of intention 

J to defeat his will." Now, m ♦' ''> nin the condition may take 
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place, althoagh the devisee may have used his utmost endeavors to perform 
it : the legislature may refuse to pass the act required. 

If it be a condition precedent, the estate, in that event, can never vest, 
and the whole intention of the testator may be defeated, without the fault 
of the devisee. But the will was framed with very different views. The 
testator declares, that each devise over is to take effect on the previous 
devisee's " refusing" to comply with the terms on which the devise was 
made to him ; on his obtaining the act of assembly, *' if it can be done ;" on 
there being no " act of intention to defeat his will." This construction 
would make the devise to depend on the will of the legislature, although the 
testator declares that it shall depend on the devisee himself. 

To take the oath not to make any alteration in the will, so far as respects 
the real property, is completely within the power of the devisee, and this is 
directed to be taken "before he has possession." This direction shows the 
opinion of the testator, that the estate vested immediately, otherwise, there 
could be no necessity for the clause suspending the possession. It would be 
a very useless declaration, to say, that the devisee should not take posses- 
sion of an estate to which he had no right. This assists, too, in marking 
more clearly the distinction taken by the testator, between the condition 
annexed to the estate, which was in the power of the devisee, and one not in 
his power. The possession *is not postponed, until he shall obtain an r,|,o^Q 
act of the legislature for the change of his name, but is postponed *■ 
until he shall take the oath directed by the will. 

In the case of Gulliver v. Ashby (4 Burr. 1929), William Wykes devised 
his estate to several persons in succession, after the death of his wife, and 
added the following clause, "provided always, and this devise is expressly 
on this condition, that whenever it shall happen that the said mansion-house, 
and said estates, after my wife's decease, shall descend or come to any of the 
persons herein before named, [that] the person or persons to whom the same 
shall, from time to time, descend or come, [that he or they] do or shall then 
change their surname, and take upon them, and their heirs, the surname of 
Wykes only and not otherwise." In giving his opinion on this case. Lord 
Mansfield said, " First, that this is not a condition precedent ; it cannot be 
complied with instantly. It is Uo take the name for themselves and their 
heirs.' Now, many acts are to be done in order to oblige the heirs to take 
U, such as a grant from the king, or an act of parliament. It is not, there- 
fore, a condition precedent, but, being penned as a condition, it must be a 
condition subsequent." All the judges concurred in the opinion, that it was 
not a condition precedent. Mr. Justice Yates thought it no more than a 
recommendation. The other judges considered it as a condition subsequent. 
To the reason given by Lord Mansfield, for *considering the condi- r*ogQ 
tions on which the testator, in the case in Burrow, devised his ^ 
estates, as conditions subsequent, are superadded, in the case at the bar, 
others of great weight, which have been mentioned and relied on. 

The case put at the bar, that the eldest male heir of J. T. Mason might 
die within twelve months after attaining his age of twenty-one years, leav- 
ing an infant son, deserves serious consideration. If the estate vested in the 
ancestor, it would descend to him. If the condition be precedent, the estate 
did not vest, and cannot descend to him. This would be contrary to the 
general spirit of the will. If the change of name constituted the whole con- 
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dition of the devise^ the proofs furnished by the will, of its being a condition 
subsequent, are so strong as to dispel all reasonable doubt. But there is 
another condition, respecting which the intention is less obvious. The per- 
son ^Hhat may have the right" is to procure an act of assembly for the 
change of his name, " together with his taking an oath, before he has pos- 
session, before a magistrate," 4&c., *^ that he will not make any change, 
daring his life, in this my will, relative to my real property." 

It has been truly said, that this condition is against law, is repugnant to 
the nature of the estate, and consequently, void. But if this be a condition 
precedent, its being void, will not benefit the devisee. It becomes necessary 
to inquire, therefore, whether this also be a condition subsequent, or must 
be performed before the estate can vest ? 

♦351 1 *'" making the devise, the testator uses the words, "I give the 
-* whole of my property." Immediately afterwards, he describes the 
person who is to perform the jconditions on which the propeaty is given, as 
" the one that may have the right ;" and after directing the change of name, 
adds, *^ together with his taking an oath, before he has possession, before a 
magistrate of St. Mary's county," Ac. The person who " has the right," is 
to take the oath *' before he has possession." Title then is distinguished 
from possession. The most attentive perusal of the will furnishes no reason 
for the opinion, that the testator has confounded possession with title. All 
those parts of the will which respect change of name, dispose of the whole 
property, and dispose of it in such terms as to show, we think, a clear inten- 
tion, that the right should vest in the devisee, on the death of J. T, Mason, 
to be defeated on the non performance of the condition annexed to the estate. 
The change of language, and the adoption of the word "possession," indi- 
cate very strongly that the word was used in its popular sense, to denote 
the taking actual and corporal possession of an estate. The testator was 
contemplating the event of an infant becoming entitled to his property, and 
providing for that event. Such infant was, within twelve months after 
attaining his age of twenty-one years, " if, in that time, it could be done," to 
obtain an act of the legislature for the change of his name ; and moreover 
to take the oath prescribed, " before he has possession ;" alluding, we think, 
♦^521 ^^^^^^y^ ^^ ^^'^^ possession which an infant devisee takes of *his estate, 
-' when he attains his majority. A different construction would make 
this devise repugnant to itself. It would make the devise to depend on two 
conditions, to be performed at the same time, and yet the one to precede the 
vesting of the estate, and the other to be capable of being performed more 
than twenty years after it had vested. The word possession cannot be con- 
strued as equivalent to right, for the purpose of producing such consequences 
as these. 

After disposing of his estate in fee-tail, the testator proceeds to carve out 
a particular estate for his favorite nephew, J. T. Mason ; and it is not 
entirely unworthy of notice, that he continues the use of the word "posses- 
sion/' while the obvious intent to affix to it the meaning of simple occupancy. 
It is impossible to read these wills, without perceiving a continuing and 
uninterrupted desire to bestow his whole estate on J. T. Mason and his 
family. The first will gives him the estate absolutely. His desire to pre- 
serve it in mass, and to connect it with his name, increased with his age ; 
and his second will gives his estate to J. T. Mason for life, remainder to his 

154 



1824] OF THE UNITED STATES. 852 

McCreery ▼. Somervine. 

eldest son in tail-male, remainder to the heirs of J. T. Mason, the oldest to take 
all, on condition of their changing their surname to that of Barnes. The last 
will contains intrinsic evidence that, preserving the same intention with respect 
k to his estate, he had heen alarmed hy the suggestion that the remainder in 

tail to the heirs of J. T. Mason might coalesce with his life-estate, and, 
vesting in him, might enable him to break the entail and divide the estate. 
To reconcile *his kindness to J. T. Mason with his pride, he endea- r^qKo 
voTS to give his nephew the advantages of an estate for life, in such *■ 
form as to leave him no power over the fee. It is not unworthy of remark, 
that in endeavoring to accomplish this object, he continues the use of the 
word " possession." My will is, he says, " that he (J. T. Mason) shall keep 
the whole of my property in his possession, during his life, with full power," 
&c. Whether the legal effect of this clause be the same with an express 
devise to J. T. Mason for life, remainder to his heirs in tail, is unimportant, 
with respect to the present inquiry. It shows the intention of the testator, 
and the sense in which he used the word. It shows that he distinguished 
between possession and title. 

The court is of opinion, that were the paper which is supposed to have 
been executed in 1803 to be considered as constituting singly the will of 
Richard Barnes, and were it to be admitted, that an estate-tail did not vest 
in J. T. Mason, still the conditions annexed to the estate devised to his 
oldest heir male are subsequent, and not precedent ; and, consequently, the 
contingency on which the devise is to take effect is not too remote. This 
opinion renders it unnecessary to decide the questions, so elaborately dis- 
cussed at the bar, whether the last will revoked those which preceded it, and 
whether an estate-tail is vested in J. T. Mason. It would be improper to 
decide those questions, at this time, because persons may be interested in 
them, who are not now before the court. 

Decree affirmed. 



*McCreery'8 Lessee v. Somebville. [*854 

Descent. — A lienage. 

The statute of 11 & 12 Wm. III., c. 6, which is In force in Maryland, removes the common-law 
disability of claiming title through an alien ancestor, but does not apply to a living alien ances- 
tor, so as to create a title by heirship, where none would exist by the common law, if the 
ancestor were a natural-born subject or citizen.* 

Thus, where A. died seised of lands in Maryland, leaving no heirs, except B., a brother, who was 
an alien, and had never been naturalized as a citizen of the United States, and three nieces, 
the daughters of the said B., who were native citizens of the United States : it was held^ that 
they could not clainr title by inheritance, through B., their father, he being an alien, and still 
living. 

Ebbob to the Circuit Court of Maryland. 

The case agreed stated, that Williiim McCreery was seised and possessed 
of a tract of land in Baltimore county, in the state of Maryland, called 
Clover Hill, and died possessed thereof, about the 1st March 1814. He 

1 See McEinney v. Saviego, 18 How. 286; the court. 10 Stat, at Large, 819 (Pickering*8 

Sullivan v. Burnett, 105 U. S. 884. In the Edition). The law is the same in New York, 

latter case, it is remarked, that the English stat- McLean v. Swanston, 18 N. T. 686. 
Qte is not accurately quoted in the opinion of 
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had previously executed an instrument of writing, purporting to be his last 
will and testament, by which he devised the above tract of land to those 
under whom the defendant, Somerville, claimed ; but it was witnessed 
by two persons only, and was, therefore, inoperative to pass lands in Mary- 
land, the laws of which require three witnesses to a will for that purpose. 
W. McCreery left, at his death, no children, but a brother, Ralph McCreery, 
a native of Ireland, who was still living, and who had not been natural- 
ized, and three nieces, Letitia Barwell, Jane McCreery and Isabella 
McCreery, the latter being the lessor of the plaintiff, who were the daugh- 
ters of the said Ralph, and native-born citizens of the United States. 
^ , *The devisees under the will applied by petition, to the legislature 
^ of Maryland, to confirm the will, and the legislature, accordingly, 
without the knowledge or consent of the lessor of the plaintiff, passed an 
act for that purpose ; saving, nevertheless, the rights of all persons claim- 
ing title to the lands devised, by conveyance from any of the heirs of W. 
McCreery. The action was brought to recover an undivided third part of 
Clover Hill. 

Upon this case, judgment was rendered by the court below for the 
defendant, and the cause was brought by writ of error to this court. 

March 14th, 1823. The cause was argued by Winder^ for the plaintiff in 
error, citing Co. Litt. 3 *; 1 Siderf. 193 ; 2 Bl. Com. 226, 249, 250, 257 ; 
Bac. Abr. Alien, C, 132 ; 4 Wheat. 453; 2 Mass. 1T9: And by D, B. Ogden^ 
for the defendant ; and continued to the present term for advisement. 

February 3d, 1824. Stobt, Justice, delivered the opinion of the court. — 
Tlie title of the lessor of the plaintiff to recover in this case, depends upon 
the question, whether she can claim as one of the co-heirs of her deceased 
unclfe, her father being an alien, and alive at the commencement of the pres- 
ent suit. It is perfectly clear, that, at common law, her title is invalid, for 
no person can claim lands by descent, through an alien, since he has no inher- 
itable blood. But the statute of 11 & 12 Wm. III., ch. 6, is admitted 
^ - *to be in force in Maryland ; and that statute, beyond all controversy, 
^ removes the disability of claiming title by descent, through an alien 
ancestor. The only point, therefore, is, whether tbe statute applies to the 
case of a living alien ancestor, so as to create a title by heirship, where 
none would exist by the common law, if the ancestor were a natural-born 
subject. 

We have not been able to find any case in England, in which this ques- 
tion has been presented for judicial decision. In the case of Palmer v. 
Downer (2 Mass. 179), in the state of Massachusetts, the facts brought it 
directly before the court, but it does not appear to have attracted any par- 
ticular attention, either from the bar or the bench. It may, then, be con- 
sidered as a question of new impression, and is to be settled by ascertaining 
the true construction of the statute of William. That act is entitled, " an 
act to enable his majesty's natural-born subjects to inherit the estate of their 
ancestors, either lineal or collateral, notwithstanding their father or mother 
were aliens." The title is not unimportant, and manifests an intention 
merely to remove the disability of alienage. It proceeds to enact, "that all 
and every person or persons, being the king's natural-born subject or subjects, 
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within any of the king's realms or dominions, should and might, thereafter, 
inherit, and be inheritable, as heir or heirs, to any honors, Ac., lands, Ac, 

I and make their pedigrees and titles, by descent, from any of their ancestors 

lineal or collateral, although the father and mother, or father or mother, or 
other ancestor, *of such person or persons, by, from, through or under r^^-^ 
whom he, she or they should or might make or derive their title or l- 
pedigree, were, or was, or should be, born out of the king's allegiance, and 
out of his majesty's realms and dominions, as freely, fully and effeotaally, 
to all intents and purposes, as if such father and mother, or father or mother, 
or other ancestor or ancestors, by, from, through or under whom he, she or 
they should or might make or derive their title or pedigree, had been 
naturalized, or natural-bom subjects." 

In construing this enactment, it ought not to escape observation, that the 
language is precisely such as parliament might have used, if the intention 
were confined to the mere removal of the disability of alienage. It declares, 
that persons might lawfully inherit and be inheritable, as heirs, and make 
their titles and pedigrees, by descent, from any of their ancestors, although 
their parents were born out of the realm ; plainly supposing that they might 
take as heirs, by descent, but for the circumstance of the alienage of the 
intermediate ancestors, through whom they must claim. It speaks of 
such intermediate ancestors, as persons who were or should be bom out 
of the realm, and it enables the party to take, as heir, as effectually as if such 
ancestors had been natural-born subjects. Now, this languap^c imports no 

* more than a removal of the defect, for want of inheritable blood. It does 

not, in terms, create a right of heirship, where the common law, independ- 
ently of alienage, prohibits it ; it puts the party in the same situation, and 
none *other, that he would be in, if his parents were not aliens. If his ^ 
parents were natural-bom subjects, and capable to take as heirs of the »- 
deceased ancestor, it is clear, that he could not inherit by descent, through 
them, as they would intercept the title, as nearer heirs. The only cases in 
which he could inherit, living his parents, are those where the common 
law has prohibited the parents from taking, although they have inheritable 
blood. Such are the cases of a descent from brother to brother, and from a 
nephew to an uncle, where the common law has disabled the parents 
of the deceased brother or nephew from taking the estate by descent, 
upon the ground that inheritances cannot lineally ascend. (2 Bl. Com. 208, 
212, and Christian's note.) If the legislature had intended, not only to 
create inheritable bood, but also to create absolute heirship, some explana- 
tory language would have been used. The statute would have declared, not 
only that the party should make title by descent, in the same manner as if 
his parents were natural-born subjects, but that he should be deemed the 
heir, whether his parents were living or dead. No such explanation is given 
or hinted at ; and if we are to insert it, it is by expounding the language 
beyond its obvious meaning and limitations. We do not feel at liberty to 
adopt this mode of interpretation, in a case where no legislative intention 
can be fairly inferred, beyond the ordinary import of the words. 

This construction is not impugned by the explanatory act, afterwards 
passed in 25 Geo. II., *ch. 39. It seems, that inconveniences were r^ta^jv 
apprehended, in case persons should be held by the statutes of William, *- 
to gain a future capacity to inherit^ who did not exist at the death of the 
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persons last seised. The statule of George IL, therefore, after reciting the 
act of William, declares, that it shall not be construed to give any right or 
title to any persons to inherit as heirs, &c., by enabling any such persons to 
claim, or derive their pedigree, through any alien ancestor, unless the per- 
sons so claiming '* were, or shall be, in being, and capable to take the same 
estate, as heir or heirs, <fec., by virtue of the said statute, at the death of the 
person who shall last die seised," and to whom they shall claim to be heir 
or heirs. Then follows a proviso, " that in case the person or persons who 
shall be in being, and capable to take, at the death of the ancestor, so dying 
seised, <fec., and upon whom the descent shall be cast, by virtue of this act, 
or of the said recited act, shall happen to be a daughter or daughters of an 
alien, and that the alien father or mother, through whom such descent shall 
be derived by such daughter or daughters, shall afterwards have a son, bom 
within any of his majesty's realms or dominions, the descent, so cast upon 
such daughter or daughters, shall be divested infavor of such son ; and such 
son shall inherit and take the estate, in like manner as is allowed by the 
common law of this realm, in cases of the birth of a nearer heir." Then 
^ , follows a provision for the case of the subsequent birth of a daughter, 

J who is enabled to take as a co-heir with the othier *daugbters. 
It has been argued, that this proviso includes the cases of all children 
bom after the descent cast in the lifetime of their alien parents, and there- 
fore, supposes the descent may be cast, notwithstanding their parents are 
living. Admitting this to be the true construction of the proviso, and that 
it is not restrained to posthumous children, the case of the plaintiff is not 
aided by it ; for the clause, that the son shall take, in like manner as is 
allowed by the common law, in cases of the birth of a nearer heir, shows, 
that parliament had in view cases where the children might, at common law, 
take as heirs, although their parents were living, and yet the common law 
divested the title, so c«ast by descent, upon the birth of a nearer heir. For 
instance, if lands are given to a son, who dies, leaving a sister his heir, if 
the parents have, at any distance of time afterwards, another son, the com- 
mon law divests the descent upon the sister, in favor of such son, and he is 
entitled to take the estate as heir to his brother. (2 Bl. Com. 20, Christian's 
note ; 6 Co. Litt. 11 ; Doct. & Stud., 1 Dial. c. 7.) We think, then, that 
this proviso does not shake the construction, already given by us, to the 
statute of William. For, here, the case of after-born children is expressly 
provided for, which would otherwise be excluded by the declaratory clause 
of the statute ; and if it was contemplated, that the act of William created 
a new title, by heirship, independently of alienage in the parents, beyond 
the rules of the common law, the natural presumption is, that the declaratory 
*^«il ^^*"^® would, *in some manner, have expressed that intention. So 

J far from affirming a new title, by heirship, it asserts, that the true 
construction of that statute excludes all persons who were not in being at 
the time of the descent cast, and then " capable to take the estate as heir or 
heirs, Ac, by virtue of the said statute of William ;" and we have already 
seen, that the terms of that statute give no other capacity than would exist, 
if the parents were natural-born subjects. The exception, then, of after- 
born children, out of the declaratory clause of the act of George IL, carries 
no implication that the legislature was dealing with any other cases except 
those were, if the alien parents were living at the time of the descent cast, 
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the children were capable of takings as heirs at coraiuon law, in their own 
right, independently of the alienage. Mr. Justice Blackstone, in his learned 
Commentaries (2 Bl. Com. 251), gives no explanation of these statutes, which 
extends them beyond such cases ; and his omission to notice the larger con- 
struction, now contended for by the plaintiff, would be somewhat remark- 
able, if that had been deemed the true interpretation of the statutes. 

In the absence of all authority, we do not feel ourselves at liberty to 
derogate from the general doctrine of the common law as to descents, by 
incorporating into the statute of William a case which is not within its 
terms, and is not called for by any clear legislative policy. 

Judgment affirmed, with costs. 

*The Apollon : Edon, Claimant. [*862 

Eff^ect of decree of acquittal. — Tonnage-duty. — Municipal laws. — 

Seizures. — Damages. 

A decree of acqaittal, on a proceeding in rem, without a certificate of probable canse of seizure^ 
and not appealed from with effect, is conciusive, in every inquiry, before any other court, that 
there was no justifiable cause of seizure.* 

The French tonnaf^e duty act of the 15th of May 1820, iufiicts no forfeiture of the vessels for the 
non-pajrroent of the tonnage duty ; the duty is collectible in the same manner as by the collec- 
tion act of 1779. 

The 29th section of the collection act- of 1799, does not extend to the case of a vessel arriving 
from a foreign port, and passing tbiough the conterminous waters of a river, which forms the 
boundary between the United States and the territory of a foreign state, for the purpose of 
proceeding to such territory. 

The municipal laws of one nation do not extend, in their operation, beyond its own territory, except 
as regards its own citizens. 

A seizure for the breach of the municipal laws of one nation, cannot be made within the terri- 
tory of another. 

It seems, that the right of visitation and search, for enforcing the revenue laws of a nation, may 
be exercised beyond the territorial jurisdiction, upon the high seas, and on vessels belonging 
to such nation, or bound to its ports. 

A municipal seizure cannot be justified or excused, upon the ground of probable cause, unless 
under the special provision of some statute. 

The probable profits of a voyage, either upon the cargo or freight, do not form an item for the 
computation of damages, in cases of marine torts. 

Where the properly is restored, after a detention, demurrage is allowed for the detention of the 
ship, and interest upon the value of the cargo. 

Where the vessel and cargo have been sold, the gross amount of the sales, with interest, is 
allowed ; and an addition of ten per cent, sometimes made, where the property has been sold 
under disadvantageous circumstances. 

*Counsel fees may be allowed, either as damages or costs, both on the instance and prize r»oAa 
Bide of the court. ^ 

Appeal from the Circuit Court of Georgia. 

March 13th, 1824. The cause was argued by the Attomey- OeneraXy{a) 
for the respondent ; and by Harper and CTay, for the appellant, (ft) 

(a) He cited Church «. Hubbart, 2 Cranch 187, 234 ; Locke c. United States, 7 
Ibid. 839; 1 Mass. 27 ; 1 GalUs. Ill, 815; 5 Cranch 811. 

(&) They cited 2 Cranch 122 ; 3 Ibid. 490 ; 3 Dall. 335 ; 3 Rob. 208 ; 5 Ibid. 48 ; 
4 Ibid. 72 ; 1 Qallis. 427 ; 3 Wheat. 559 ; 3 Dall. 133 ; 1 Rob. 241. 

> Hall V. Warren, 2 McLean 882. 
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March 1 7th. Story, Justice, delivered the opiuion of the court : — This 
is a libel, brought by the master of the French ship Apollon, against the 
collector of the district of St. Mary's, for damages occasioned by an asserted 
illegal seizure of the ship and cargo, by the respondent, while she was lying 
in Belle river, a branch of the St. Mary's, within the acknowledged territo- 
ries of the King of Spain. 

There in no dispute as to the national character of the ship. It appears, 
that she sailed from France, bound to Charleston, in South Carolina ; but 
as apprehensions were then entertained, that the proposed tonnage duty on 
French vessels might be passed by congress, an alternative destination was 
given to her for a Spanish port, the object of the voyage being to land her 
cargo in the United States, and to take a return-cargo of cotton to France. 
The cargo was partly owned by French subjects, and partly by a Mr. Le 
jjj , Maitre, a domiciled *merchant at Charleston, who was also the con- 
J signee. Ui)on her arrival off the port of Charleston, the master 
ascertained, that the French tonnage duty act had passed (act of 15th of 
May 1820, c. 125), and therefore, declined entering the port. He had on 
board some specie belonging to the Bank of the United States, which, 
by the permission of the collector, was brought on shore by the revenue- 
cutter. Having obtained information from the collector, that Amelia Island 
was not deemed an American territory, he sailed for that place, under the 
direction of the consignee ; and there the ship lay for a considerable time, 
while the master proceeded to St. Augustine, a distance of about eighty 
miles, where he entered his ship and cargo, and paid the regular duties 
required by the Spanish authorities. While at this port, he ascertained, 
that the local authorities had it in contemplation to establish a new port of 
entry, to be called St. Joseph's, on Belle river, within the Spanish territory^ 
and to appoint officers of the customs to reside there. The unquestionable 
object of this establishment, as disclosed in some correspondence between 
the immediate agents, which is inserted in the transcript, was to have a con- 
venient depot, for the purpose of carrying on an illicit trade, in fraud of the 
revenue and navigation laws of the United States. Indeed, it is manifest, 
that there could be no other object, for there was no commercial population 
in the neighborhood whose wants were to be supplied in the regular course 
of commerce. Of this object, perhaps. Captain Edon was not ignorant ; but 
^ , he *does not appear to have participated in any of the schemes con- 
J nected with it. His own avowed object was, to transship his cargo 
into the United States, and to receive from thence a cargo of cotton, with- 
out subjecting himself to the payment of the French tonnage duty. Part of 
the cargo was sold at St. Augustine, probably, to pay duties and charges ; 
and upon Captain Edon's return to Amelia Island, under the advice and 
instructions of the Spanish officers of the customs, he removed his vessel 
from Amelia Island up Belle river, about six or eight miles ; and after hav- 
ing lain at anchor near St. Joseph's, for eighteen days, the ship with her 
cargo was there seized by the collector of St. Mary's, and carried to the 
latter port for adjudication. 

Admiralty proceedings were instituted by the attorney for the United 
States, in the district court of Georgia, to subject the ship to the payment 
of the tonnage duty, and the cargo to forfeiture ; but upon the hearing of 
the cause, the court awarded a decree of restitution of the ship and cargo. 
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From this decree, tie government intei-posed an appeal, but the appeal was 
finally abandoned before any hearing in the appellate court. In the mean 
time, the present libel for damages was instituted, and some difficulty arose 
as to the propriety of entertaining it, during the pendency of the other suit> 
because in that suit it was competent for the court to award damages, if the 
seizure was without reasonable cause. The objection was well founded ; 
but it was withdrawn, from the anxious desire of the government to have 
the cause speedily adjudged in the proper tribunal, upon *the sub- r^^aa 
stantial merits. Upon the hearing of this cause, the district court *- 
pronounced a decree for damages, from which an appeal was taken to the 
circuit court ; and from the decree of the circuit court, confirming the decree 
of the district court, with an addition of thirty-three and a third per cent, 
to all demurrage allowed by the latter, the present appeal was taken, and 
the cause now stands for a final decision. 

The questions arising upon the record have been argued With great zeal 
and ability, and embrace some considerations, which belong more properly 
to another department of the government. It cannot, however, escape 
observation, that this court has a plain path of duty marked out for it, and 
that is, to administer the law as it finds it. We cannot enter into political 
considerations, on points of national policy, or the authority of the govern- 
ment to defend its own rights against the frauds meditated by foreigners 
against our revenue system, through the instrumentality and protection of a 
foreign sovereignty. Whatever may be the rights of the government, upon 
principles of the law of nations, to redress wrongs of this nature, and what- 
ever the powers of congress to pass suitable laws to cure any defects in the 
present system, our duty lies in a more narrow compass ; and we must 
administer the laws as they exist, without straining them to reach public 
mischiefs, which they were never designed to remedy. It may be fit and 
proper for the government, in the exercise of the high discretion confided to 
the executive, for great public purposes, *to act on a sudden emer- r,eqft»7 
gency, or to prevent an irreparable mischief, by summary measures, *- 
which are now found in the text of the laws. Such measures are properly 
matters of state, and if the responsibility is taken, under justifiable circum- 
stances, the legislature will doubtless apply a proper indemnity. But this 
court can only look to the questions, whether the laws have been violated ; 
and if they were, justice demands, that the injured party should receive a 
suitable redress. 

The first question is, whether there was a justifiable cause of seizure ? 
This question has been already decided in the proceedings in rem, and 
the decree of acquittal not having been appealed from with effect, is con- 
clusive evidence in every inquiry before every other tribunul, that there 
was no such cause. This point was decided upon great consideration, in the 
case of Oelaton v. Hoyt (3 Wheat. 246), and is not believed to be suscep- 
tible of any legal doubt. In the present case, however, as the parties have 
been induced to waive objections to this libel, for damages pending the 
former suit, upon the supposition, that the same questions might be as open 
here as there, it may not be amiss to examine the ground upon which tho 
right of seizure is now attempted to be maintained. 

As to any forfeiture, or supposed forfeiture, under the act of 1820, ch. 
126, it is very clear, that it cannot be maintained. That act simply author- 
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izes a tonnage daty of eighteen dollars per ton to be collected on all French 
♦QAfll ^^^P^> which shall be entered in the United States, *and provides for 
^ the collection of the duty, in the same manner as tonnage daties are 
to be collected by the collection ace of 1799, ch. 128 ; but this act inflicts 
no forfeiture for the non-payment of the tonnage daty, nor did the libel 
in rem even affect to proceed for any such forfeiture. The consideration 
of this act may then be at once dismissed. 

But the 29th section of the collection act of 1799, is supposed to contain 
a direct authority for the seizure. That section provides, " that if any ship 
or vessel, which shall have arrived within the limits of any district of the 
United States, from any foreign port or place, shall depart, or attempt to 
•depart, from the same, unless to proceed on her way to some interior dis- 
trict, to which she may be bound, before report or entry shall have been 
made by the master, <fcc., with the collector of some district of the United 
States, the master, <&c., shall foricit and pay the sum of $400 ; and it shall 
be lawful for any collector, 4&c., to arrest and bring back, or cause to be 
arrested and brought back, such ship or vessel, to such port of the United 
States, to which it may be most conveniently done." It is observable, that 
no forfeiture is here inflicted upon the vessel or cargo ; but the penalty is 
personal upon the master. There was no pretence, then, to institute pro- 
ceedings in the district court, vi rem^ for the forfeiture, and the delay occa- 
sioned by such proceedings was clearly unjustifiable ; in fact, the original 
libel did not proceed for any forfeiture, except against the cargo. 

But it is said, that the arrest and bringing into port was justifiable, 
^ , because *the ship had entered the district of St. Mary's and had 
J departed therefrom, without making any report or entry. The dis- 
trict of St. Mary's, by law, comprehends " all the waters, shores, harbors, 
rivers, creeks, bays and inlets, from the south point of Jekyl Island, exclu- 
sive, to St. Mary's river, inclusive." St. Mary's river formed, at this period, 
the boundary between the United States and the Spanish territory, the 
boundary line, by the treaty of 1795, running through the middle thereof, 
in its whole course to the Atlantic ocean. The only access from the ocean 
to the Spanish waters running into the St. Mary's, as well as to the adjacent 
Spanish territories, was through this river. So that, upon the general prin- 
ciples of the law of nations, the waters of the whole river must be consid- 
ered as common to both nations, for all purposes of navigation, as a common 
highway, necessary for the advantageous use of its own territorial rights 
and possessions. There is no doubt, that the Apollon did not enter the St. 
Mary's, for the purpose of going into any American port, for trade or inter- 
course. Her avowed destination was for the Spanish waters and Spanish 
territories ; and she never anchored in the St. Mary's, except upon the Spanish 
side of the river. Her proceeding up Belle river, was still more decisive of 
this intention. Under such circumstances, the question arises, whether a 
mere transit through the waters of the St. Mary's for the purpose of proceed- 
ing to the Spanish territory, if to be deemed an arrival within the limits of 
the United States from a foreign port, within the sense of the 29th section 
*q'7ftl *^' ^^® *^^ already referred to. We are decidedly of opinion, that it 
^ cannot be so considered. 

The laws of no nation can justly extend beyond its own territories, except 
80 far as regards its own citizens. They can have, no force to control the 
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sovereignty or rights of any other nation, within its own jurisdiction. And 
however general and comprehensive the phrases used in our municipal laws 
may be, they must always be restricted in construction, to places and per- 
sons, upon whom the legislature have authority and jurisdiction. In the 
present case, Spain had an equal authority with the United States over the 
river St. Mary's. The attempt to compel an entry of vessels, destined 
through those waters to Spanish territories, would be an usurpation of 
exclusive jurisdiction over all the navigation of the river. If our govern- 
ment had a right to compel the entry at our custom-house, of a French ship, 
in her transit, the same right exfsted to compel the entry of a Spanish ship. 
Such a pretension was never asserted ; and it would be an unjust interpreta- 
tion of our laws, to give them a meaning so much at variance with the inde- 
pendence and sovereignty of foreign nations. The true exposition of the 
29th section is, that it means to compel an entry of all vessels coming into 
our waters, being bound to our ports ; and the very exception of vessels 
bound to some interior district, demonstrates the sense of the legislature, by 
indicating the entire stress laid upon the destination of the vessel. 

But, even supposing, for a moment, that our laws had required an entry 
of the Apollon, in her transit, does it follow, *that the power to arrest r*«)^^ 
her was meant to be given, after she had passed into the exclusive ' 
territory of a foreign nation ? We think not. It would be monstrous to 
suppose, that our revenue officers were authorized to enter into foreign ports 
and territories, for the purpose of seizing vessels which had offended against 
our laws. It cannot be presumed, that congress would voluntarily justify 
such a clear violation of the laws of nations. The arrest of the oiffending 
vessel must, therefore, be restrained to places where our jurisdiction is 
complete, to our own waters, or to the ocean, the common highway of all 
nations. 

It is said, that there is a revenue jurisdiction, which is distinct from the 
ordinary maritime jurisdiction over waters within the range of a cannon- 
shot from our shores. And the provisions in the collection act of 1799, 
which authorize a visitation of vessels, within four leagues of our coasts, are 
referred to, in proof of the assertion. But where is that right of visitation 
to be exercised ? In a foreign territory, in the exclusive jurisdiction of 
another sovereign ? Certainly not ; for the very terms of the act confine it 
to the ocean, where all nations have a common right, and exercise a common 
sovereignty. And over what vessels is this right of visitation to be exer- 
cised ? By the very words of the act, over our own vessels, and over foreign 
vessels bound to our ports, and over no others. To have gone beyond this, 
would have been an usurpation of exclusive sovereignty on the ocean, and 
an exercise of an universal right of search, a right which has never yet been 
acknowledged by *other nations, and would be resisted by none with r^oKo 
more pertinacity than by the American. Assuming, then, the distinc- '■ 
tion to be founded in law, it is inapplicable to a case where the visitation 
and arrest have been in a foreign territory. It appears to us, then, that the 
Apollon was not bound to make entry at our custom-house ; and that the 
arrest was, under the circumstances, wholly without justification under 
our laws. 

The next question which has been argued at the bar, is, whether there 
was, in this case, probable cause of seizure. The most that can, with cor- 
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rectness, be argued on this point, is, that there was probable cause to arrest 
the vessel, under the 29th section of the collection act ; but neither that sec- 
tion, nor any other law, authorized a seizure as for a forfeiture in this case, 
much less a prosecution in rerriy to enforce a forfeiture ; and so, indeed, the 
original libel in rem considered the case. But before adverting to the facts 
urged in support of the suggestion of probable cause, it may not be impro- 
per to consider, how far the existence of probable cause can be inquired into, 
or constitutes matter of defence, in a suit like the present. Some obscurity 
arose at the argument, from not distinguishing between the effect of proba- 
ble cause, in cases of capture jure belli, and "the eiffect in cases of municipal 
seizures. In respect to the former, no principle is better settled in the law 
of prize, than the rule that probable cause will not merely excuse, but even, 
in some cases, justify a capture. If there be probable cause, the captors are 
♦37^1 ®^^^^^®^> *8 of right, to an exemption from damages ; and if *the case 
■^ be of strong and vehement suspicion, or requires further proof to 
entitle the claimant to restitution, the law of prize proceeds yet farther and 
gives the captors their costs and expenses in proceedixig to adjudication. 
But the case is far different in respect to municipal seizures. Probable 
cause has never been supposed to excuse any seizure, except where some 
statute creates and defines the exemption from damages. The party who 
seizes, seizes at his peril ; if condemnation follows, he is justified ; if an 
acquittal, then he must respond in damages for the marine tort, unless he 
can shelter himself behind the protection of some statute. The very act 
under which the present seizure is sought to be justified, contains an express 
provision on the subject, and shows the clear opinion of the legislature. It 
declares, in the 98th section, " that when any prosecution shall be commenced, 
on account of the seizure of any ship or vessel, goods, Ac, and judgment 
shall be given for the claimant, <&c., if it shall appear to the court, be- 
fore whom such prosecution shall be tried, that there was a reasonable 
cause of seizure, the said court shall cause a proper certificate, or entry, to be 
made thereof ; and in such case, the claimant, Ac, shall not be entitled to 
costs, nor shall the person who made the seizure, or the prosecutor, be liable 
to action, suit or judgment, on account of such seizure or procecution." By 
a subsequent act (24th of February 1807, ch. 74), the like provision is 
extended to all seizures '^ under any act of congress authorizing such sei- 
^topjAi zures." It is apparent, from *the very language of this clause, that 
■* unless the certificate be obtained in the manner prescribed by the law, 
the seizing officer is liable to a suit for damages And it was adjudged by 
this court, in the case of Oelston v. Hoyt (3 Wheat. 246), that the denial of 
such certificate was conclusive evidence that there was no probable cause 
of seizure. No certificate was given upon the original libel instituted against 
the Apollon and cargo, and restitution having been decreed without it, it 
follows, of course, that probable cause can, in point of law, form no excuse 
against damages in this case. It is true, that if vindictive damages were 
sought, the circumstances of suspicion might properly go in mitigation ; but 
where, as in the present case, compensation only is sought, the inquiry into 
the existence of such probable cause, can have no legal operation upon the 
merits of the controversy. 

But how stands the fact, as to the existence of probable cause ? It has 
been very justly observed at the bar, that the court is bound to take notice 
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of public facts and geographical positions ; and that this remote part of the 
country has been infested, at different periods, by smugglers, is matter of 
general notoriety, and may be gathered from the public documents of the 
government. But the question, whether the Apollon designed to engage in 
this unlawful traffic, must be decided by the evidence in this record, and 
not by more general suspicions drawn from other sources. It is somewhat 
remarkable, that no act or attempt of smuggling is charged upon her, by 
any testimony *in the record. Her avowed intention was, to send r^s<^H^ 
her cargo into the United States ; but in what manner ? It was '■ 
perfectly lawful, to transship the cargo, in American or other foreign ves- 
sels, to our ports; no law was violated thereby, and no evasion of the French 
tonnage duty accomplished; for the expense of the transshipment must 
have been supposed by congress to bo, in ordinary cases, a full equivalent to 
the increased duty. It has been very justly observed at the bar, that the act of 
congress was not intended to operate as a non-intercourse or non-importation 
law, but merely as an additional and onerous tax upon French navigation, 
in retaliation of the restrictions of France upon our navigation. The policy 
of the act was, therefore, as completely effected, by compelling French ships 
to perform circuitous voyages, and thus to incur the disadvantages of 
transshipments, as by payment of the tonnage duty. Now, it is principally 
from the declarations and admissions of Capt. Edon himself, that the designs 
of his voyage are known ; and if wo take part of his testimony, we ought, 
in fairness, to call in aid every explanation that he gives on the subject. 
He utterly disclaims any intention of fraud ; and his declarations on this 
point have not been discredited. But admit, that he had an intention of 
illegal trade, how could that intention, not carried into effect, within our 
jurisdiction, afford probable cause of seizure in a foreign territory ? It was 
not matter of doubt, that Belle river was within the limits of Florida ; and 
how can there be probable cause of seizure, under our laws, when *the r*.^>-/. 
vessel is in a place exempt from our jurisdiction? It is unnecessary *- 
to pursue the subject further, as, in point of law, probable cause, if it 
existed, would not, under the circumstances of this case, constitute a valid 
defence. 

The remaining question is, as to the damages. The district court 
allowed the following items of damage : 1. Demurrage of the ship for 175 
days, at $30 per day : this item, upon the appeal, was enhanced by the 
court, as has been already stated, to $40 per day. 2. The difference 
between the amount of the sales of the cargo (which was sold under a 
perishable monition), being $3523.10, with ten per cent, thereon ; and the 
net proceeds of the sales, which had been restored to the claimants, that 
difference being $1215.99, together with six per cent, interest thereon. 
3. The allowance of $250 to the libellant, for travelling expenses to Wash- 
ington. 4. The allowance to the second captain of $100, for his travelling 
expenses to Savannah, on the business of the ship. 5. The allowance of 
$500, as necessary counsel fees. 

The principal arguments against this decree, have been directed to the 
allowance of demurrage, as a just measure of compensation. The attorney- 
general contends, that it ought to be disallowed, as far too high a com- 
pensation ; the counsel for the libellant, as an allowance unreasonably low. 
This court, on vanous occasions, has expressed its decided opinion, that the 
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probable profit* of a voyage, either upon the ship or cargo, cannot furnish 
^ ^^, *any just basis for the computation of damages, in cases of marine 

J tort. The basis has accordingly been, in every instance, rejected. 
Where the vessel and cargo are lost or destroyed, the just measure has 
been deemed to be their actual value, together with interest upon the 
amount, from the time of the trespass. Where there has been a partial 
injury only, that loss being ascertained, a similar rule has been applied. 
Where the property has been restored, after detention, demurrage, during 
the period, has been generally allowed for the vessel, and interest upon the 
value of the cargo. Where the vessel and cargo have been sold, the gross 
amount of the sales, together with interest, has been adopted, as a fair 
recompense, and the addition of ten per cent, has been sometimes made, 
where the property was sold, under disadvantageous circumstances, or had 
not arrived at the country of its destination. Such, it is believed, have 
been the rules most generally adopted in practice, in cases which did not 
call for aggravated or vindictive damages. And it may be truly said, that 
if these rules do not furnish a complete indemnification, in all cases, they 
have so much certainty in their application, and such a tendency to suppress 
expensive litigation, that they are entitled to some commendation, upon 
principles of public policy. 

But it is now said, that demurrage always arises ex contracttt, and there-: 
fore, cannot furnish any rule of compensation, in cases of tort. The practice 
in courts of admiralty has certainly been otherwise ; and the very cases 
^„HoT cited at the bar *show that no distinction has been taken, as to its 

-* application, between cases of contract and cases of tort. In truth, 
demurrage is merely an allowance or compensation for the delay or deten- 
tion of a vessel. It is often a matter of contract, but not necessarily so. 
The very circumstance that, in ordinary commercial voyages, a particular 
sum is deemed by the parties a fair compensation for delays, is the very 
reason why it is, and ought to be, adopted as a measure of compensation, in 
cases ex delicto. What fairer rule can be adopted, than that which founds 
itself upon mercantile usage as to indemnity, and fixes a recompense upon 
the deliberate consideration of all the circumstances attending the usual 
earnings and expenditures in common voyages? It appears to us, that an 
allowance, by way of demurrage, is the true measure of damages, in all 
cases of mere detention, for that allowance has reference to the ship's 
expenses, wear and tare, and common employment. Every other mode of 
adjusting compensation would be merely speculative, and liable to the 
greatest uncertainties. In respect to the quantity of the allowance in the 
present case, there is a diversity of evidence on the record. Two of the 
witnesses examined upon the appeal, speak of $30, and one of $40, as a 
reasonable demurrage. The circuit court, upon this new testimony, allowed 
the latter ; and as it is perfectly clear, that every judge, in bis own circuit, 
must have better means of weighing the testimony of credible witnesses, 
from a more exact acquaintance with their experience and extent of business, 
*379l ^^*" ^® ^^^ *pos8ibly derive from the bare inspection of the records ; 

^ and as we perceive no reason to be dissatisfied with his judgment, we 
think, that the decree, on this point, ought to be confirmed. 

The second item is perfectly correct, except as to the allowance of the 
ten per cent. The cargo was sold at the market, though not at the port, of 
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its destination ; and from the appraisement^ it appears to have sold for a 
higher price than it was valued at. The groand of the allowance of the ten 
per cent, then fails, for that is given for supposed losses upon a forced sale, 
or a falling market. The third item, though small, does not appear to us 
proper to be allowed, upon principle. It was no necessary expense, in the 
prosecution of the suit ; and as it has been objected to, it must be stricken 
out. The fourth item is not open to the same objection, and therefore, may 
well stand. The fifth item, allowing $500 as counsel fees, is, in our opinion, 
unexceptionable. It is the common course of the admiralty, to allow expenses 
of this nature, either in the shape of damages, or as part of the costs. The 
practice is very familiar on the prize side of the court ; it is not less the law 
of the court, in instance causes — it resting in sound discretion to allow or 
refuse the claim. 

Upon the whole, the decree of the circuit court is to be reformed in these 
not very important particulars ; in all other respects, it is affirmed, and 
interest is to be allowed, at the rate of six per cent., upon the amount of the 
decree thus reformed, *from the time of the appeal from the circuit r^^^^ 
court, until it shall be carried into effect in the same conii;, pursuant *- 
to the mandate of this court. 

Decbeb. — This cause came on to be heard, &o. : On consideration whereof, 
it is ordered and decreed by the court, that the decree of the circuit court, 
awarding the sum of $8695.37 damages, to the libellant, with his costs of 
suit, be in part reversed, to wit, for the sum of $602.31, and be affirmed in 
all other respects; and that the libellant do recover of the respondent, the 
said amount of damages decreed in the said circuit court, deducting the said 
sum of $602.31, to wit, the sum of $8093.06, together with interest, at the 
rate of six per cent, per annum, on the same sum, from the date of the decree 
in the circuit court, to the period of carrying this decree into effect in the 
circuit court, pursuant to the mandate of this court. 

Decree in circuit court, $8695 37 

Deduct 10 per cent, on sales of cargo, • • $352 31 

** allowance for Washington journey, • • 250 00 

602 31 

$8093 06 
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*The Emilt and The CAitoLiNS : Bboadfoot, Claimant. 
Pleading in admiralty. — Slave-trade, 

A libel of information does not require all the technical precision of an indictment at oommon 
law ; if the allegation describe the offence, it is all that is necessary ; and if founded upon a 
statute, it is sufficient, if it pursue the words of the law. 

An information, under the slave-trade act of 1794, § 1, which describes, in one count, the two dis- 
tinct acts of preparing a vessel, and of causing her to sail, pursuing the words of the law, is 
sufficient. 

Stating a charge in the alternative, is good, if each alternative constitutes an offence for nhich 
the thing is forfeited. 

Under the above act, it is not necessary, in order to incur the forfature, that the vessel should 
be completely fitted and ready for sea ; as soon as the preparations have proceeded so far, as 
clearly to manifest the intention, the right of seizure attaches. 

The Caroline, 1 Brock. 284, affirmed. 

Appeal from the Circuit Court of South Carolina. In each of these two 
oases, a libel of information was filed in the district court of South Carolina, 
against the ship Emily, and the brig Caroline, under the 1st section of the 
act of the 22d of March 1794, c. 187, prohibiting the carrying on the slave- 
trade, from the United States to any foreign place or country; and on the 
2d section of the act of the 2d of March 1806, c. 77, to prohibit the impor- 
tation of slaves into the United States, after the 1st day of January 1808. 

Each libel contained three counts, two upon the act of 1704, and one 
♦qqoI '^P^'^ ^^^ ^^ 1807, * which are the same in their provisions, so far as 
-I respects this case; and the libels described the offence in the alterna- 
tive, pursuing the words of the law, " that the said vessel was fitted out, 
within a port or place of the United States, to wit, the port of Charleston, 
oi^ caused to be sailed from a port or place within the United States, to wit, 
the said port of Charleston, &c., for the purpose of carrying on trade or 
traffic in slaves," ifec. A decree of condemnation was pronounced ; in each 
case, in the district court, which was affirmed in the circuit court, and the 
causes were brought by appeal to this court. 

February 7th. The causes were argued hj Harper^ for the appellant; and 
by the AUorney- General and McDuffie^ for the respondent. 

On the part of the appellant/it was contended: 1. That the informations 
were fatally defective ; inasmuch as, in all the counts, they charge, alterna- 
tively, the commission of one or the other of two distinct and separate acts, 
each of which constitutes, under the statute of congress, a distinct substan- 
tive offence ; thus leaving it wholly uncertain to which of the charges the 
claimant wad to direct his defence and proof. TTie Caroline^ 7 Cranch 406. 
2. That the proof did not sustain any of the counts, because it showed that 
neither of the vessels was actually sent from the port of Charleston, before 
the seizure ; and did not show that either of them was so fitted out 
^ , *there, previous to the seizure, as to be in a condition to be sent. 
-I That the offence of fitting out was not complete, when the seizure 
took place, and that a mere inceptive fitting out, or an attempt to fit out, 
did not constitute the offence created by the acts of congress. 

For the re^andentSy it was argued : 1. That the charge, with the alter- 
native, was sufficient, both of the alternatives being illegal. The note of 
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the reporter, correcting the account of the decision^ when one of these cases 
(the Caroline) was formerly before this court, was referred to, in order to 
show that the court did not mean to decide in that case, that stating the 
charge in the alternative, would not have been sufficient, if each alternative 
had constituted an offence, for which the vessel would have been forfeited 
by the law. TTie Caroline^ 7 Cranch 600, note. The informations had been 
amended, and studiously avoided the difficulty heretofore made, on account 
of the alternativeness of the charges. As they now stand, they are in con- 
formity with the language of the statute which creates the forfeiture, and 
though still alternative in form, they are not so in substance; since both the 
facts charged are equally penal, and the latter part of the section merely 
makes either of the facts evidence of the illegal intention. The legislature 
has thought fit to depart, in this instance, from the general principle of penal 
enactments ; it aims at punishing *the intention, and makes either r^iQ^,. 
of the two facts evidence of the illegal intention. Both, then, being L 
illegal, the information has correctly charged the offence. 2. The law 
requires nothing more to consummate the offence, than distinct acts, show- 
ing the quo animo. The offence is complete, when there is any ODert act, 
clearly indicative of the attempt to commit it. If this were not the case, 
and the crime were not to be considered as consummated, until the prepar- 
ations were complete, it would be impossible to define what was a complete 
preparation. Many articles might be purposely left unfinished, and com- 
pleted at sea ; so that the construction contended for, would furnish an 
effectual receipe for a fraudulent evasion of this part of the law. 

February 24th, 1824. Thompson, Justice, delivered the opinion of the 
court. — These cases come before the court on appeals from decrees of 
the circuit court for the district of South Carolina, affirming the decrees 
of the district court, by which the vessels in question were condemned as for- 
feited, under the laws of the United States, in relation to the slave-trade. 

The informations, in both cases, are the same, except as to the name and 
description of the vessels ; and the proofs differ in no respect, but in the 
state of preparation in which the vessels were found at the time of seizure ; 
but this circumstance, according to the view taken by this court of the law, 
under which these forfeitures have been incurred, is unimportant, and can- 
not vary the result. The *cases have been argued together, and it is r^ogr 
unnecessary that they should be considered separately by the court. *■ 

The informations are founded Upon the first section of the act of the 22d 
of March 1794, c. 187, to prohibit the carrying on the slave-trade from the 
United States, to any foreign place or country; and on the second section of 
the act of the 2d of March 1807, c. 77, to prohibit the importation of slaves 
into the United States, after the 1st of January 1808. Each information 
contains three counts ; two upon the act of 1794, and one upon that of 1807. 
These acts, however, are precisely the same in those parts which are brought 
under consideration in these cases, and will not require to be separately 
noticed. 

The objections on the part of the claimant, to the decree of the circuit 
court, are, 1. The insufficiency of the informations ; and 2. That the proofs 
fall short of what is required, under the statutes, to work a forfeiture of the 
vessels. 
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The law (1 U. S. Stat. 347) declares, that no citizen of the United States, 
or any other person coming into, or reeiding within, the same, shall, for 
himself, or any other person whatsoever, either as master, factor or owner, 
build, fit, equip, load or otherwise prepare, any ship or vessel, within any 
port or place of the United States, nor shall cause any ship or vessel to sail 
from any port or place within the same, for the purpose of carrying on any 
trade or traffic in slaves, &c. And if any vessel shall be so fitted out as 
^Qgg I &^^^^^^^> ^01* ^^6 ^^ ^purpose, or shall be caused to sail so as afore- 
^ said, every such ship or vessel shall be forfeited, Ac. The first branch 
of the prohibiting part of this section, is very broad and comprehensive, 
using various terms appropriate to the preparation for a voyage. " Shall 
not build, fit, equip, load or otherwise prepare any ship," &c. In the for- 
feiting part of the section, these various terms are not repeated, but doubt- 
less intended to be co-extensive, and included under the words so fitted out 
as aforesaid. Under this law, then, the forfeiture is incurred, either by 
fitting out, or, in other words, preparing a vessel, within the United States ; 
or, by causing a vessel to sail from the United States, for the purpose of 
carrying on the slave-trade : two distinct acts, either of which draws after 
it the same consequence, the forfeiture of the vessel. 

The informations embrace both acts in the same count, pursuing the 
words of the law ; and it is contended, that, on this account, they are fatally 
defective ; that one or the other of the acts should have been alleged, and 
not both stated in the alternative, as has been done. Objections of this kind, 
made at so late a period, if not entirely precluded, are not entitled to much 
indulgence ; they ought, if well founded, to be made at an earlier day, when 
the information might be amended, and great expense and delay avoided. 
But the exception would, at no time, be available. In admiralty proceed- 
ings, a libel in the nature of an information, does not require all the for- 
mality and technical precision of an indictment at common law. If the 
^'iRIl ^^^^S^^^^^^ ^^^ B^^^ ^^ plainly and ^distinctly to mark the offence, it 

^ is all that is necessary. And where it is founded upon a statute, it is 
sufficient, if it pursue the words of the law. And this is not at all at vari- 
ance with what fell from the court, when these cases were formerly before it, 
as explained by the note referred to by the reporter (7 Cranch 600, note), 
which states, " that the court did not mean to decide, that stating the charge 
in the alternative, would not have been sufficient, if each alternative had 
constituted an offence for which the vessel would have been forfeited." In 
the information now before the court, it is so stated. One alternative is, 
fitting out, and the other, causing the vessel to sail ; either of which, if 
proved, would induce a forfeiture. It is said, that this mode of alleging 
two separate and distinct offences, leaves it wholly uncertain to which of 
the accusations the defence is to be directed. This objection, if entitled to 
consideration, would apply equally to an information laying each offence in 
a separate count. This might, undoubtedly, be done ; and yet no one inter- 
ested in the proceedings could know, to which accusation to direct his 
defence. This kind of uncertainty is no objection, even to an indictment at 
common law. Distinct offences may be laid in separate counts, and the 
accused may not know upon which he is to be tried. The objection, if 
available at all, must go the full length of limiting every information to a 
single offence. This, we think, is not required by any principle of jus- 
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tice, *or sanctioned by any rule of practice, applicable to admiralty pro- 
ceedings. 

2. It is, in the second place, contended, that the proof does not sustain 
any of the counts, or show that any acts have been done, which can, 
under a just construction of the law, work a forfeiture of the vessels. These 
vessels, although cleared out, were seized, before leaving the port of 
Charleston ; of course, there can be no proof applying to one of the 
offences laid in the information, viz., causing the vessels to sail from a port 
or place within the United States, &o. The proof is only applicable to the 
offence, which relates to the preparation of the vesseK And to incur the 
forfeiture, under this branch of the act, it is said, the vessel must be com- 
pletely fitted and ready for sea ; that no state of preparation, short of this, 
will satisfy the terms of the law, or furnish any certain rule by which to 
determine when the offence has been committed, and the penalty incurred. 
We cannot, however, think, that even applying to this law the most rigid 
rules of construction applicable to penal statutes, it will admit of the inter- 
pretation contended for on the part of the claimant. In construing a 
statute, penal as well as others, we must look to the object in view, and 
never adopt an interpretation that will defeat its own purpose, if it will 
admit of any other reasonable construction. 

The object in view, by the section of the law now under consideration, 
was, to prevent the preparation of vessels, in our own ports, which were 
intended for the slave-trade. Hence, is connected *with this prepar- r^ooo 
ation, whether it consist in building, fitting, equipping or loading, ^ 
the purpose for which the act is done. The law looks at the intention, and 
furaishes authority to take from the offender the means designed for the 
perpetration of the mischief. This is not punishing, criminally, the inten- 
tion merely : it is the preparation of the vessel, and the purpose for which 
she is to be employed, that constitute the offence, and draws after it the 
penalty of forfeiture. As soon, therefore, as the preparations have pro- 
gressed so far, as clearly and satisfactorily to show the purpose for which 
they are made, the right of seizure attaches. To apply the construction 
contended for on the part of the claimant, that the fitting or preparation 
must be complete, and the vessel ready for sea, before she can be seized, 
would be rendering the law in a great measure nugatory, and enable 
offenders to elude its provisions in the most easy manner. The intention or 
purpose for which the vessel is fitting, must be made out so as to leave no 
reasonable doubt as to the object. Tliis is matter of proof, and, generally 
speaking, to be collected from the kind of preparation that has been 
made. 

It is unnecessary to notice minutely the evidence taken in these cases. 
It shows conclusively, and beyond the possibility of doubt, that both the 
Emily and Caroline were fitting out for the slave-trade. In this, the wit- 
nesses, both on the part of the United States and the claimant, concur. • All 
the preparations were such as were peculiarly adapted to what the witnesses 
call slaving vessels, and not to those for the merchant *service. The r^^^^ 
ship-carpenter, a witness on the part of the claimant, and who, of all ^ 
others, was best qualified to give information on this subject, says, the 
vessels were fitting in a manner similar to that in which vessels generally 
are for the slave-trade ; that the Emily was almost complete, and the work 
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in which he was engaged on the Caroline, was of the same character and 
description. There was no attempt whatever by the claimant, to explain 
the object of these peculiar fitments, or to show that the destination of the 
vessels was other than that of the slave-trade. Nor has his counsel, on 
the counsel, on the argument here, set up for him any such pretence. We 
may, therefore, safely conclude, that the purpose for which these vessels 
were fitting, was the slave-trade ; and if so, the right of seizure attached. 
We can discover no sound reason for delaying the seizure, until the vessels 
were on the point of sailing. It could only be necessary to render more cer- 
tain, from their complete fitment, the purpose for which they were to be 
employed ; and if that be satisfactorily ascertained, at an earlier stage of 
the preparation, the delay would be useless, and evasion of the law rendered 

almost certain. 

Decrees affirmed. 
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Pleading. — Jurisdiction.'-^Slave'trade. 

The technical niceties of the common law are not regarded in admiralty proceedings ; it is suffi- 
cient, if an information set forth the offence so as clearly to bring it within the statute upon 
which the information is founded : it is not necessary, that it should conclude eonird formam 
Mtatufi. 

The district court of the district where the seizure was made, and not where the offence was com- 
mitted, has jurisdiction of proceedings in rem, for an alleged forfeiture.* 

If the seizure be made on the high seas, or within the territory of a foreign power, the juris- 
diction is conferred on the court of the district where the property is carried and proceeded 
against. 

A municipal seizure, within the territory of a foreign power, does not oust the jurisdiction of the 
district court, into whose district the property may be carried for adjudication. 

The prohibitions in the slave-trade act of the lOth of May 1800, c. 205, and of the 20ih of April 
1818, extend as well to the carrying of slaves, on freight, as to cases where the persons trans- 
ported are the property of citizens of the United States ; and to the carrying them from one 
port to to another of the same foreign empire, as well as from one foreign country to another. 

Under the 4th section of the act of the 10th of May 1800, c. 206, t.ie owner of the slaves trans- 
ported contrary to the provisions of that act, cannot claim the same in a court of the United 
States, although they may be held in servitude according to the laws of his own country. But 
if, at the time of the capture by a commissioned vessel, the offending ship was in possession of 
a non-commissioned captor, who had made a seizure for the same offence, the owner of the 
slaves may claim ; the section only applying to persons interested in the enterprise or voyage 
in which the ship was employed at the time of such capture. 

Appeal from the District Court of Alabama. These were the cases of 
^ , several vessels, and their *cargoes of African slaves. 

^ The information filed in the case of the Constitution was, as well 
on behalf of the United States, as of George M. Brooke, a colonel in the 
army of the United States. The first count, after stating the seizure of this 
vessel, with a valuable cargo on board, and eighty-four African slaves, by 
the said Brooke, on waters navigable from the sea by vessels of ten tons 
burden and upwards, alleged, that the said vessel, being a vessel of the 
United States, owned by citizens of the United States, was employed in car- 

> The Abby, 1 Mason 860 ; The Little Ann, 1 Paine 40. 
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Tying on trade, business or traffic, contrary to the true intent of an act of 
congress, passed on the 10th of May 1800, entitled, "an act to prohibit the 

y carrying on of the slave-trade from the United States to any foreign place 

or country," that is to say, was employed or made use of in the transporta- 
tion of slaves from one foreign country to another, viz., from Havana to 
Pensacola, both places belonging to the king of Spain, contrary to the form 
of the said act, whereby the said vessel and her cargo became forfeited. It 
was admitted by the counsel for the respondents, that the second and third 
counts were unsupported by the evidence, and they were, therefore, aban- 
doned. The fourth count charged, that certain citizens of the United States 
did, in June 1818, take on board, or transport from one foreign place or 
country to another, certain negroes, in a vessel, for the purpose of holding, 
selling or otherwise disposing of them as slaves, or to be held to labor or 
service. 

In the case of the Merino, the information *contained three counts, r^^^^^ 
the second of which alone was relied upon by the counsel for the *- 
respondent, and this stated, that on the day -of Juno 1818, certain citi- 
zens of the United States received on board of the said vessel, belonging to 
citizens of the United States, and transported from one foreign place or 
country, viz., from Cuba to Pensacola, a certain number of negroes, for the 
purpose of holding the said negroes as slaves ; and that the said vessel, with 
her cargo, and the negroes, were, on the 21st of June 1818, seized on the 
high seas by Capt. McKeever, commander of the United States ketch Sur- 

I prise, and were brought into the district of Mobile, for a violation of the 

laws of the United States, and particularly of the 4th section of the act of 
1818. 

The information in the case of the Louisa and her cargo, was substan- 
tially the same as the one last mentioned, the second count being also 
founded on the 4th section of the act of 1818. 

The evidence in these cases established the following facts, viz: that the 
above vessels, owned by citizens of the United States, and registered as 
such, sailed from certain ports in the United States to Havana, where they 
each received on board certain goods, as also a number of slaves, newly 
imported from the coast of Africa, the latter belonging to subjects of Spain, 
residents either of Havana or Pensacola, to be transported from the former 
to the latter place. The Merino cleared out at Havana, on the 2d of June 
1818, for Mobile, and the Constitution and Louisa, on the 10th of the same 
month, for New Orleans. *The owners of these vessels, however, r^^^, 
engaged to land the slaves at Pensacola, on their respective voyages *- 
to New Orleans and Mobile. On their arrival within, or near to, the bay of 
Pensacola, that place was found in possession of the American army, under 
the command of Gen. Jackson. The Merino was seized by the United 
States ketch Surprise, commanded by Capt. McKeever, within a mile and 
a half of Fort Barancas, inside the bar, and within the harbor of Pensacola. 
The Constitution was taken possession of by Col. Brooke, of the United 
States army, under the guns of Fort Barancas, then in possession of the 
United States forces. The Louisa was captured by Capt. McKeever, in the 
ketch before mentioned, outside of the bar at Pensacola, standing in. These 
vessels, with their goods on board, and the negroes, were sent to the district 
of Mobile for adjudication. The Constitution, having on board an agent 
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of Col. Brooke, was boarded, off Mobile point, by the United States reve- 
nue-boat, and was carried in and reported by Capt. Lewis, commanding said 
boat, to the collector, as having been seized by him, the agent reporting the 
seizure as having been made by Col. Brooke. 

The informations against these vessels and their cargoes, were filed in 
the general court for the territory of Alabama, from whence the proceedings 
were removed into the district court of Alabama, where the vessels and their 
cargoes were severally condemned as forfeited to the United States, but the 
distribution was reserved for the future order of the court. From these 
,, , *sentences of condemnation, the claimants of the vessels and the car- 
-J goes appealed to this court. 

February 20th. C, J. ItigersoU^ for the appellants: 1. Argued upon 
the facts, to show that the transactions were in good faith ; that Pensacola 
was the real destination of the persons transported, who were slaves by the 
laws of Spain, established in the island of Cuba ; that there was no intention 
of introducing them into the United States, contrary to our laws, but that 
they were bound from one Spanish colony to another, under a license from 
the local government. 

2. That the temporary occupation of Pensacola, in 1818, by the troops 
of the United States, under Gen. Jackson, was not such a conquest in war as 
changed the national character of the province of Florida, but was a mere 
incursion into the country, for the purpose of chastising the Indian savages, 
and depriving them of succors and a place of refuge. The principle, that 
a lawful conquest in war has the effect of suspending the operation of the 
local laws of the place, and establishing such others as the conqueror thinks 
fit to substitute, was incontestable, but could not apply to such a case as that 
before the court. United States y. Hay war d^ 2 G^Wi)^. bQi\ United States 
v. Rice^ 4 Wheat. 246 ; TTie Foltina^ 1 Dods. 450. The United States were 
not at war with Spain ; and even if they had been, the occupation of the 
Spanish territory by their arms would not change the jurisdiction, until the 
^ - possession was confirmed by a *treaty of peace. Grotius, de Jure 

J BeUi ac PaciSy lib. 3, c. 6, § 4, 6, par Barbeyr., tom. 2, p. 786; Mably, 
Droit de VEurope^ tom. 1, c. 2, p. 144. But according to our municipal con- 
stitution, even if the territory had been ceded by treaty, it would require 
an act of congress to apply the laws of trade for its government. 

3. The slave-trade act of 1800, c. 206, does not affect the slaves trans- 
ported, unless they belong to the owner of the vessel. Besides, it merely 
prohibited their transportation from one foreign country to another, and not 
from one place of the same country to another. This was the case of a 
removal of slaves, who were such by the laws of the island, from Cuba to 
another Spanish colony. Since the enactment of the first law on the subject, 
in 1794, down to the present time, the policy of the national legislature has 
been limited to the suppression of the slave-trade (properly so called), and to 
prevent, so far as could be done, the bringing into a state of servitude 
those parsons who were free in their own country ; and since the condition 
of persons who are already slaves, cannot be changed or made worse, by their 
removal from one slave-holding country to another, the statutes ought not 
to be so construed as to prohibit citizens of the United States from being 
concerned in such removals, 

174 



1824] OF THE UNITED STATES. 396 

The llfcrino. 

4. The district court of Alabama had no jurisdiction of these cansefl, 
under the judiciary act of 1789, c. 20, § 9, since the seizure was made, 
neither upon the high seas, nor upon waters navigable from the sea, within 
the district, but it was made within *the territorial jurisdiction of a r^^^.^ 
foreign power. The waters where this seizure was made, form no *■ 
part of the " high seas." United Staies y, Wlltberger, bVf\iii2kt. 9Z\ United 
States V. Pirates^ Ibid. 200. He also insisted, that no regular admiralty 
process had issued in the court below, and that the informations were 
defective, in not concluding contrd formam statiUiy and, at the same time, 
not containing any express reference to the statutes under which the pro- 
ceedings were commenced. 

The Attorney- General and KeUi/y contrd : 1. Insisted, that there was no 
ground for limiting the operation of the slave-trade acts in the manner pro- 
posed on the part of the appellants. Foreigners cannot be permitted, with 
impunity, to employ our shipping in the transportation of slaves. The acts 
of congress may attach to American vessels, wherever they may be, or how- 
ever employed. Both the vessels and the slaves had here committed an 
offence, in the eye of the law, for which it pronounced a forfeiture, without 
regard to the national character of the owners of ship or cargo. Foreigners 
are bound to know, and are supposed to know, our laws of trade, in all cases 
where those laws may be justly applied ; and they may be justly applied to 
the conduct of our vessels, whether in our own ports, in foreign ports, or 
on the high seas. Under the statutes now in question, it is not necessary, that 
the two foreign ports or places, between which the traffic is carred on, should 
be in *different foreign countries or empires. Much of the slave-trade r^^p^v 
was carried on from European factories, on the coast of Africa, to the '■ 
colonies of the same nation in the West Indies or South America ; and coald 
there be a doubt, that this trade was meant to be prohibited by congress ? 
It is sufficient to satisfy the words of the statute, if the two places are for- 
eign with respect to the United States. Nor is it material, whether the 
American owner of the vessel has any proprietary interest in the slaves or 
not. Whether they are carried as his property for sale, or to be held to 
service, or are transported on freight, for the slave-merchant, or owner, the 
forfeiture equally attaches to vessel and cargo. 

2. By the 4th section of the act of 1800, c. 205, the claimants, if inter- 
ested in the enterprise or voyage in which the vessel is employed, are 
expressly excluded from restitution of the slaves which belong to them. 

But here, it may be doubted, whether they have proved any proprietary 
interest, which will entitle them to restitution. The onus probandi was on 
them ; they must show, by positive evidence, that those persons were slaves 
according to the laws of Spain, and that they had a right to carry them 
from one colony to another, by those laws. Foreign laws are matters of fact, 
and as such, must be proved, according to the rules of evidence applicable 
to them, whether written or unwritten. 

3. It was not meant to be contended, that the United States acquired 
any sovereignty or jurisdiction over the Spanish territory, by its temporary 
occupation. It was unnecessary to ^maintain such a position. Here 1*^^^ 
was a fraudulent attempt to violate our laws, by transporting those ^ 
persons from the Island of Cuba, with a colorable destination for another 
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Spanish colony, but with the real intention of introducing them into the 
United States. 

In order to give the district court of Alabama jurisdiction, it is immaterial, 
where the offence was committed ; and it is equally immaterial, where the 
seizure was made, provided it was not made in any other district of the United 
States. In any o-her case, jurisdiction is given to the court within whose 
district the property is carried for adjudication. The trespass on the Span- 
ish territory cannot be so coimected with the subsequent seizure, under the 
process of the court below, as to invalidate the seizure. Tlie Hichmondy 9 
Cranch 102. If there was any offence against the sovereignty of Spain in 
the original seizure, that is a matter to be adjusted between the two govern- 
ments, (a) 

March 6th, 1824. Washington, Justice, delivered the opinion of the 
court ; and after stating the case, proceeded to enumerate the objections 
^ , made by the counsel *for the appellants, to the several decrees of the 
-I court below. 1. That the regular admiralty process was not issued 
in these cases. 2. That the informations do not conclude against the form 
of the statute. 3. That the district court of Alabama had not jurisdiction, 
the seizures having been made, not within the waters of that state, or on the 
high seas, but within the jurisdiction of a foreign nation. 4. That the acts 
of congress, on which these informations are tounded, were intended to 
apply exclusively to the suppression of the slave-trade, from the coast of 
Africa, or elsewhere, for the purpose of holding or disposing of the subjects 
of the trade, as slaves, and not to the carrying of them, when in a state of 
slavery, from one foreign country to another. 

1. That the proceedings in these cases were not conducted with the reg- 
ularity usually observed in admiralty causes, must be admitted. But the 
court is of opinion, that all objections of this nature were waived, by the 
appearance of the parties interested in the property seized, and filing their 
claims to the same. In each case, a warrant issued to the marshal, to seize 
the property libelled, and to cite and admonish all ]>ersons claiming an 
interest in the same, to a[)pear before the court, and to show cause why the 
same should not be condemned, as forfeited to the United States. This pro- 
cess was returned executed, and claims were interposed for the several ves- 
^ , sels and their *cargoes, by the asserted owners thereof. Upon the 

J strictest rules which govern in courts of common law, objections to 
the regularity of the process to enforce an appearance, would be consid- 
ered as removed, by the appearance of the party, and pleading to the 
merits. 

2. The second objection is without foundation, in fact, in relation to the 
information against the Constitution and her cargo ; and we think it inad- 
missible in point of law, in the other two eases ; the count relied upon in 

(a) The counsel was proceeding to argue the question as to the rights of Colonel 
Brooke, as a non-commissioned captor, or seizcr, hut was stopped by the court, upon 
the suggestion that the decrees of the court helow had reserved the question of distri- 
bution of the proceeds of the seizure, for its further directions, as in cases of prize and 
other admiralty proceedings ; and that nothing was before this court, upon the pre- 
sent appeal, but the question of forfeiture* 
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those informations stating expressly, that the seizure was made for a viola- 
tion of the 4th section of the act of 1818, the title of which is accurately set 
forth. For all the purposes of justice, and of notice to the claimant of the 
charge which he was called upon to answer, this must be deemed sufficient ; 
and the addition of the technical words, ccytitrd formam statutiy is altogether 
formal and unnecessary. In the cases of the The Samuel (I Wheat. 9) and 
ITie Hoppet (7 Cranch 389), it was observed by this court, that technical 
niceties of the common law, as to informations, which are unimportant in 
themselves, and stand only on precedents, are not regarded in admiralty 
informations ; the material inquiry in the latter cases being, whether the 
offence is so set forth, as clearly to bring it within the statute upon which 
the information is founded. 

8. The objection raised to the jurisdiction of the district court of Ala- 
bama, is principally grounded upon the 9th section of the judiciary act of 
1789, c. 20, which provides, "that the district courts shall have exclusive 
original cognisance *of all civil causes of admiralty and maritime r^.^a 
jurisdiction, including all seizures under laws of impost, navigation ^ 
or trade of the United States, where the seizures are made on waters which 
are navigable from the sea, by vessels of ten or more tons burden, within 
their respective districts, as well as upon the high seas.'' It is contended, 
that the seizures in these cases, were not made upon the high seas, nor upon 
waters within the district of Alabama, and therefore, the jurisdiction was 
not conferred on that court. The section above recited marks out, not only 
the general jurisdiction of the district courts, but that of the several district 
courts in relation to each other, in cases of seizures on waters of the United 
States, navigable from the sea, by vessels of a particular burden. If made 
within the waters of one district, the jurisdiction attaches to the court of 
that district, and the suit must be there prosecuted. The jurisdiction, in 
these cases, is given to the court of the district, not where the offence was 
committed, but where the seizure is made. But where the seizure is made 
on the high seas, the jurisdiction is conferred upon no particular district 
court, and it may, therefore, be exercised by the court of any district into 
which the property is carried, and there proceeded against. In like manner, 
if the seizure be made within the waters of a foreign nation, as was done 
in these cases, cognisance of the cause is given, under the general expres- 
sions of the section, as to civil cases of admiralty and maritime jurisdic- 
tion, to the court of the district into which the property *i8 con- r^j .^^ 
ducted, and on which the prosecution is instituted. The illegality l- 
of the service in this latter case, has nothing to do with the question of 
jurisdiction, as was decided by this court, in the case of ITie Richmond. 
(9 Cranch 102.) 

4. The last objection involves the merits of these causes. In the case of 
the Constitution, the counsel for the appellees rely upon the first and fourth 
counts in the information ; and in the two other cases, on the second count* 
But we think, that the first count, in the first of these cases, must be put 
out of view ; because, although it charges a violation of the act of 1794, it 
states the offence within the words of the act of the 10th of May 1800, and 
yet it alleges it to have been committed contrary to the form of the act of 
1794, the title of which is specially recited. This was, no doubt, a mistake 
of the proctor ; but it partakes too much of substance, to be the foundation 
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of a sentence of condemnation, in a case so highly penal as this is. But 
thai count is not, in the opinion of the court, material to the decision of that 
case, because, we are all of opinion, that the fourth count is fully supported 
by the evidence in the cause, and warrants the sentence of condemnation 
pronounced by the inferior court. This count is strictly within the 4th 
section of the act of 1818 ; and so is the second count, in the informations 
against the Merino and Louisa, and their cargoes. 

The argument relied upon by the counsel for the appellants, was, that 
the policy of our laws, from the year 1794, down to the latest act of legis- 
♦4.041 ^*^*^°> ^^ been confined to the suppression of *the slave-trade, and 
-* to prevent, so far as could be done, the bringing into bondage those 
persons who were free in their own country ; and that since the condition 
of persons already slaves, cannot be changed or made worse, by their removal 
from one slave-holding country to another, the acts of 1800 and 1818 ought 
not to be so construed, as to prohibit citizens of the United States being 
concerned in such removals. 

It may well be doubted, whether even the act of 1704, the first which 
passed upon this subject, can fairly receive the narrow construction which is 
contended for, since it prohibits the fitting of vessels within the United 
States, not only for the purpose of procuring from any foreign kingdom the 
inhabitants thereof, to be transported to some foreign country, to be disposed 
of as slaves, but also for the purpose of carrying on any trade or traffic in 
slaves, to any foreign country; apparently embracing the two cases of free 
persons of color, whose condition is changed by being brought into a state | 

of slavery, and also persons already slaves, and intended to be used as sub- 
jects of traffic. Be this as it may, the language of the acts of 1800 and 1818 
leaves no reasonable doubt, that the intention of the legislature was to pre- 
vent citizens of, or residents within, the United States, from affording any 
facilities to this trade, although they should have no interest or property in 
the slaves themselves, and although they should not be immediately instru- 
mental to the transportation of them from their native country. By the 
*406l ^^"^^^^^ ^^ these laws, the offence is made to consist *in the employ- 
^ ment of a vessel, belonging to citizens of the United States, or to per- 
sons resident within the same, in carrying slaves from one foreign country 
or place to another, no matter for what purpose. By the latter, it consists 
in the taking on board, or transporting from Africa, or from any foreign 
country or place, any negro, <fcc., in any vessel, for the purpose of holding 
or disposing of such person as a slave, or to be held to service, <bc., where 
those acts are performed by citizens of, or residents within, the United States. 

It cannot be questioned, but that the case of the Constitution, as stated 
in the information, and proved by the evidence, is literally within the provi- 
sions of the latter act. The slaves seized in that vessel, were taken on board 
of her, by a citizen of the United States, in one foreign place, for the pur- 
pose of their being held to service or labor. The court do not feel them- 
selves justified in restraining the general expression of this law, upon the | 
ground of a supposed policy, the reality of which, to say the most of it, is 
very questionable. The sentence, therefore, of the court below, in the case 
of this vessel and her cargo, must be affirmed. 

The same decision would, of course, be made in the cases of the Merino 
and the Louisa, and their cargoes, if it were not for the circumstance^ that 
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the second count in the informations against those vessels alleges, f.hat the 
citizens of the United States, who took the slaves on board at the Havana, 
did so for the purpose of holding them a,B slaves, which allegation is not 
proved by the evidence in those cases. They were taken on board 
♦merely as passengers, to be delivered at Pensacola, to their owners, r*^^^ 
or to those to whom they were consigned. The sentences in these ^ 
two cases must, therefore, be reversed, and the causes remitted to the district 
court, with directions to permit the libellants to amend, it being obvious to 
this court, from the evidence, that the negroes taken on board of those 
vessels, were transported for the purpose of their being held to service. 

The three remaining cases, present the claims of the asserted owners of 
the slaves transported in the above vessels, from Havana to Pensacola, 
which were brought before the court below, in the form of libels for resti- 
tution. To these libels, no claims were filed, and the sentence of the court 
in each of the cases, was " that the slaves remain subject to the laws of 
Alabama ;" from which decision appeals were taken ; and as they amount, 
substantially, to a dismissal of the libels, it becomes necessary to examine 
their correctness. The ownership of the slaves, as claimed by the respective 
libellants, appears to the court to be sufficiently established. It is in proof, 
that slavery was, and is, permitted to exist in the island of Cuba, either by 
particular ordinances of the Spanish government, or by custom ; that the 
slaves in question were imported into that island, from Africa, by Antonio 
de Frias, and were shipped at Havana for Pensacola, by these libellants, as 
ilieir property, under a passport regularly granted by the governor-general 
of Cuba ; the slaves claimed by the libellants, other than Frias, having been 
purchased from him by those libellants. It would *seem unreason- ^ 
able, to require other or better proof of ownership, in property '- 
of this description, than these facts furnish. 

The only question, then, is, whether these persons are prevented from 
claiming restitution of these slaves by any law of the United States. The 
only act which bears upon this subject, is that of the 10th of May 1800, the 
4th section of which, after declaring that it should be lawful for any of 
the commissioned vessels of the United States, to seize any vessel employed 
in carrying on trade, business or traffic, contrary to the intent and meaning 
of that act, or the act of 1794, enacts, that "all persons interested in 
such vessel, or in the enterprise or voyage in which such vessel shall 
be employed, at the time of such capture, shall be precluded from 
all right or claim to the slaves found on board such vessel, and from all 
damages or retribution on account thereof." There can be no question, 
but that this section is strictly applicable to the claimants of the slaves on 
board the Merino and Louisa, those vessels having been seized, whilst 
employed in carrying on trade forbidden by the act of 1800, by a commis- 
sioned vessel of the United States. The case of the claimants of the slaves 
on board of the Constitution, is different. That vessel, with her cargo, was 
seized in the bay of Pensacola, by a military officer, and was conducted by 
his agent to Mobile, for the purpose of being libelled for his use. The Ist 
section of this act, which declares the forfeiture of any vessel belonging to 
a citizen of the United States, employed in transporting slaves from one 
foreign country to ariothor, *contains a provision, that the said vessel ^^ 
may be libelled aud condemned for the use pf the person who shall ^ 
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sue for the same. The right to seize the vessel, and slaves on board, would 
seem to be a necessary consequence of the right to enforce the forfeiture. 
The possession of the vessel, then, being lawfully vested in Col. Brooke, at 
the time she was boarded by the revenue-boat, off Mobile Point, it could 
not, with any propriety, be asserted, that she was employed in carrying on 
trade, contrary to law, at the time she was so boarded. Her employment 
in such trade was completely terminated, by the first seizure, and she was 
on her way for adjudication, when the second seizure was made. If, under 
these circumstances, a capture of the vessel could not be legally made by 
the revenue-boat, then the claims of the owners of the slaves on board, is 
not precluded by the 4th section of the act of 1800 ; the sentence above 
quoted applying only to persons interested in the voyage in which the vessel 
was employed, at the time of such capture. 

The court is, therefore, of opinion, that in the case of Antonio de Friaa 
and David Nagle against eighty-four African slaves, the sentence of the 
court below is erroneous, and ought to be reversed, and that a decree of 
restitution ought to be made. 

Sentence in the case of the Constitution affirmed. Sentences in the cases 
of the Louisa and Merino reversed, with leave to amend. Sentence reversed 
as to the claim of Frias and Nagle, and restitution decreed. 



*409] *The St. Jago db Cuba : Vinentk and others, Olaimanta. 
Sla/oe-trade. — Claims of seamen and material^men. 

A question of fact under the slave-trade acts. Condemnation pronounced. 

The claim of seamen for wages, on a voyage undertaken in violation of the slave-trade acts, out 

of the proceeds of the forfeited vessels, in the registry, rejected. 
The claim? of seamen for wages, and of material-men for supplies, where the parties were innocent 

of all knowledge of, or participation in, the illegal voyage, preferred to the claim of forfeiture 

on the part of the government.* 
Material-men have a lien, which may be enforced by a proceeding in the admiralty, m rrnn^ for 

necessaries or supplies, furnished in a port to which the vessel does not belong.* 

Appeal from the Circuit Court of Maryland. 

February 20th, 1824. This cause was argued by the Attomet/- Generaif 
for the appellants ; and by Winder, for the respondents and claimants. 

March 16th. Johnson, Justice, delivered the opinion of the court. — This 
vessel, with her lading, found on board at the time of seizure, were libelled 
for an infraction of the laws prohibiting the African slave-trade. The causes 
of forfeiture alleged in the libels, comprise all those contained in the 1st 
section of the act of 1794, and those of the 2d section of the act of 1818, 
with the exception of the offence of being laden for the prohibited trade. 
*410l *The claims filed to this libel, were: 1. That of one Vinente, a 
Spanish subject, who alleges her to be a regularly documented Spanish 

1 The Mary Ann, 1 Abb. U. & 270. Medora, 2 W. ft H. 92 ; The Robert Fulton, 1 

'^ Peyrooz v. Howard, 7 Pet. 824 ; The Nestor, Paine 620 ; Davis v. Child, 2 Wara 71. 
1 Sumn. 78; The Chusan, 2 Story 466; The 
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vessel, engaged in traffic sanctioned by the laws of Spain ; this claim goes 
both to vessel and cargo. 2. Of certain seamen, who demand compensation 
for their wages from the proceeds of the vesssel. 3. And lastly, of several 
material-men, who claim the payment of their bills, alleging the vessel to be 
foreign, and their being employed in her equipment and repairs by the cap- 
tain, and one Strike, as his agent. 

The court below condemned the vessel, but restored the cargo, and from 
that decree, the Spanish claimant has not appealed. The fate of the vessel, 
therefore, is irrevocably fixed ; but the United States having appealed from 
the decree of restitution in favor of the cargo, that appeal gives rise to a 
complicated inquiry. The court below repelled every other charge against 
the vessel, except that of having been " caused to sail," with a view to be 
employed in the prohibited traffic. But " being caused to sail," is not among 
the offences enumerated in the latter part of the 2d section of the act of 
1818, under which alone the lading of the vessel is subjected to forfeiture. 
That offence is among those enumerated in the enacting clause of the sec- 
tion, but in the forfeiting clause, it is dropped ; and if, therefore, the case of 
this vessel exhibits no other offence, than that which in the decree below 
was *made the ground of her condemnation, the decree restoring the 
cargo would be well sustained ; hence, it becomes necessary to review ^ 
the whole case. 

One John Gunn, it appears, built and equipped this vessel, in the port of 
Norfolk, as a packet, intending her for sale ; but falling in debt, it became 
necessary to raise a sum of money upon her hull, and he accordingly took 
her to Baltimore for that purpose. When there, he addressed himself to 
one Maher, who advanced him the money, and instead of an hypothecation 
in ordinary form, Gunn executed a bill of sale to Maher, admitted, on all 
hands, to have been intended to serve only as the means of enabling Maher 
to expedite the vessel on a voyage to Cuba, there to be sold, and to account 
with Gunn for the proceeds, as well of freight as of sale. This purpose 
Maher appears soon to have abandoned, for an enterprise of a very different 
nature. The vessel was put up for freight, and various applications ensued ; 
but Maher undertook himself to load her for St. Jago de Cuba, and Gunn 
left Baltimore, under the persuasion that her destination was fixed. Some 
time, however, having elapsed, and not hearing of her sailing, he writes to 
Maher on the subject, and is then informed, that he had despatched her, in 
ballast, to St. Jago de Cuba, under the care of Strike, a personage who, 
from that time, makes a conspicuous figure in the res geatCB. For, no sooner 
does she arrive at St. Jago, than she is colorably conveyed to Vinente, but 
still under the absolute control of Strike ; and without having *ship- r^.^o 
ped an article, appears at once with a valuable cargo on board (the ^ 
property also of Strike), furnished with a Spanish coasting license, on a voy- 
age to Havana, thence to Matanzas, where a part of her cargo is sold, and 
she is completely equipped, colorably a Spaniard, but really an American, 
for the African trade. On her voyage thence to the coast of Africa, she is 
pursued by hostile vessels, and in the chase sustains damage, which compels 
her to put into Baltimore to refit. There, she encounters Gunn, her original 
and equitable owner, but who finds in her nothing of her original character, 
but what served to identify his vessel, and expose to him how his confidence 
had been abused, and his property forfeited, through his indiscretion, in 
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couveying her to Maher. In the present cause, his interests are out of the 
question, and he appears only as a witness, on behalf of the prosecution. 

It is immaterial to inquire, whether this vessel was, in the inception of 
her voyage, '' laden*' for the illegal purpose for which she was caused to sail. 
The court below has attached much importance to the omission of this alle- 
gation ; and, certainly, as a substantive offence, the vessel could not have 
been condemned for that cause, unless comprised among the allegations in 
the libel. But as to the liability of the lading, found on board at the time 
of the seizure, to forfeiture under the act, that consequence is made to depend 
upon the liability of the vessel herself to condemnation ; and although this 
- Courtis not *prepared to carry that forfeiture beyond the limits of 
J an intimate connection with the prohibited voyage, they are of opinion, 
that, in this case, that connection is so intimate, as to leave no doubt of its 
liability, to the full extent of the liability of the vessel. If, then, the 
evidence will sustain any one of the offences alleged in the libel, which 
offence is made a ground of forfeiture by law, the cargo must share the fate 
of the vessel. 

One of those allegations is, that she was fitted out ; and contrary to the 
opinion of the court below, we think the evidence establishes that she was 
fitted out for the prohibited trade. This conclusion we place on the ground 
assumed in the cases of The JEmily ayid Caroline^ decided at the present 
term {ante, p. 381). The general purposes of the enterprise, in its incep- 
tion, are affirmed by the ground on which the court below founded its sen- 
tence against the vessel, and are fully made out by her subsequent conduct. 
This point being established, it follows, that acts, which otherwise would be 
indifferent, and might be intended as well for an innocent as a prohibited 
enterprise, become offences, with a view to their purpose. Besides these, 
the utter improbability that this voyage could have been undertaken from 
Baltimore to St. Jago, without many acts which would amount to a fitting 
out, we have the positive words of Maher himself, ih^duxfactim the trans- 
action, in his letter on the 28th of October, to Gunn, in which, when speak- 
^ , ing of having dispatched the *vessel to St. Jago, he says, " Mr. Strike 
^ has an account of all her expenses in fitting out." This charge, there- 
fore, we considered as established against her ; and this is one of the enumer- 
ated offences which subject vessel and lading to forfeiture. 

The court below, having subjected the vessel to forfeiture, and the pro- 
ceeds being in the registry, was then called on to distribute those proceeds 
among the various claimants, .the seamen and material-men. Among the 
former, it dismissed all, except that of Pietro Rosso. From the decree, as 
to those whose claims arc dismissed, there is no appeal, and the court is not 
called on to pass an opinion upon the grounds of the decision, as relates to 
their claims. But the decree in favor of Pietro Rosso, is appealed from by 
the United States, and it becomes necessary to examine that part of the 
decree which awards him both his account, and precedence in payment of 
it. We think it erroneous, and that it must be reversed, since it is impossible 
to believe, that he entered this vessel without a perfect knowledge of her 
character and destination. Spanish masters, in common with all others, may 
commit infractions of the act of 1818, within the ports of the United Statos; 
and it is easy to conceive, that engaging a crew, as well as many other acts 
of preparation for this trade, may be committed by a vessel coming lawfully 
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into the ports of this country. If the plea of stress of weather, and other 
incidental embarrassments, be set up, as taking a *ve8sel out of the r:,,.,- 
action of the laws against the slave-trade, it is incumbent on the party ^ 
who claims benefit of the excuse, to establish it. In the present instance, 
this seaman was engaged in the? port of Baltimore, and so far was the vessel 
from a want of seamen, that we find the master actually refusing recruits, 
when offered by Strike to be put on board his vessel. If one seaman may 
be engaged, why may not a crew ? the offence is the same in essence, though 
not in magnitude. The general policy of the law is, to discountenance 
every contribution, even of the minutest kind, to this trafiic in our ports; and 
the act of engaging seamen, is an unequivocal preparatory measure for such 
an enterprise. This part of the decree, therefore, must also be reversed. 

The next question arises on the claims of the material-men, or, rather of 
those whose claims were sustained in the court below. From those which 
were rejected, there is no appeal. On this point, the material facts are 
these : that this vessel, although appearing under the character of a for- 
eign vessel, was, in reality, in her home port : and this, whether considered 
as the property of Gunn, or of Maher and Strike. The questions then arise, 
on what does the privilege of material-men depend ? On the state of facts, 
or on their knowledge or belief of facts? On the actual absence of a ves- 
sel from her home port, or the power given to the ship master, in another 
port, to subject his vessel to admiralty process and implied lien, in favor of 
material-men ? And lastly, whether the prior forfeiture of the *ves8el ^^ 
to the United States precludes their general rights, and places them ^ 
on the footing of subsequent purchasers, whether with or without notice of 
the forfeiture ? 

These questions are all solved by a reference to the nature, origin and 
objects of maritime contracts. The precedence of forfeiture has never been 
carried further than to overreach common-law contracts, entered into by the 
owner ; and it would be unreasonable to extend them further. The whole 
object of giving admiralty process and priority of payment to privileged 
creditors, is to furnish wings and legs to the forfeited hull, to get back, for 
the benefit of all concerned ; that is, to complete her voyage. There are 
two considerations that fully illustrate this position. It is not in the power 
of any one but the ship-master, not the owner himself, to give these im- 
plied liens on the vessel ; and in every case, the last lien given will super- 
sede the preceding. The last bottomry-bond will ride over all that precede 
it ; and an abandonment to a salvor, will supersede every prior claim. The 
vessel must get on ; this is the consideration that controls every other ; and 
not only the vessel, but even the cargo, is sub modo subjected to this neces- 
sity. For these purposes, the law-maritime attaches the [)ower of pledging 
or subjecting the vessel to material-men, to the office of ship-master ; and 
considers the owner as vesting him with those powers, by the mere act 
of constituting him ship-master. The necessities of commerce require, 
*that when remote from his owner, he should be able to subject his r^j.,^ 
owner's property to that liability, without which, it is reasonable to ^ 
suppose, he will not be able to pursue his owner's interests. But when the 
owner is present, the reason ceases, and the contract is inferred to be with 
the owner himself, on his ordinary resjxjnsibility, without a view to the 
vessel as the fund from which compensation is to be derived. 
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From this view of the subject, this court will be best understood, when 
It speaks of the home port of the vessel, an epithet which, it is very easy tc 
perceive, has no necessary reference to state or other limits. And from this 
view of the subject, it results, both that the forfeiture does not ride over the 
rights derived under maritime contracts, whether they be called liens or 
privileges, and that the real owners of a vessel, who have themselves con- 
tributed to give her a foreign aspect or character, hold out the foreign 
captain to material-men, as one legally authorized to exercise the rights and 
powers over his vessel which appertain to a foreign vessel. They are thus 
precluded by their own act, from denying her foreign character. In case of 
wreck and salvage, it is unquestionable, that forfeitures would be super- 
seded ; and we see no ground on which to preclude any other maritime claim, 
fairly and honestly acquired. We concur, then, in the opinion of the court 
below, that the fair claims of seamen, and subsequent material-men, are not 
overreached by the previous forfeiture ; and that, even in the home port, a 
*418l ^®®^®^ ^^y ^® subjected to the liabilities of *a vessel in a strange port, 
■* by being falsely held up as foreign, by her owners. And the ques- 
tion will now be considered, whether these material-men have sustained their 
claims against this vessel, upon that principle. 

With this view, the claims must be examined separately. The large 
claim of Maher himself, the real owner, but affected agent, of the vessel, has 
been • properly rejected and he has not appealed. That of Despreux, for 
$1856, was sustained in the court below, and from that the United States 
appeal. This item, we are of opinion, is affected by express notice. Ouion 
swears, that upon the arrival of the vessel at Baltimore, he gave notice to 
Despreux, of her American character, warned him against repairing her, 
and received for answer, that he was secured for the repairs. There is 
nothing in the transcript to repel this evidence, but many circumstances to 
corroborate it. He, therefore, does not bring himself within the rule. There 
is, however, one item in this account, to the amount of |300 or $400, which 
was certainly good against all the world. This was for wharfage ; but the 
credits in the account will more than cover it, and having been paid by 
Maher, or Strike, his employer, it is but reasonable, that the payments should 
be applied to the item entitled to precedence. 

The three claims of Hubbard A Co. for $72.04, James Ramsay for $645.99, 
♦11 Ql **°^ Richard Coleman for $256.03, have nothing in their circum- 
^ stances to distinguish them from each other. They all allege the vessel 
to be foreign, and as she was, in fact, not foreign, the question is, whether 
there was an imposition practised upon them, under circumstances calculated 
to deceive and mislead men of ordinary vigilance. We are of opinion, there 
was not. It appears, that immediately on the vessel's arrival, she was 
libelled by Gunn, and although some difficulty has existed in the cause, in 
consequence of Ounn's libel not having been inserted in the transcript, yet 
there are documents, connected with it, inserted, which sufficiently explain 
tlie tenor and purport of the libel, if any doubt could be entertained what 
that tenor was. These are, the answer and claim to it, and a retraction of 
that claim, from which it appears, that during the whole time these material- 
men were furnishing this vessel, she was under arrest by the court of admi- 
ralty, under a libel, claiming her as AiiuM-'can property, in her home port, 
which claim the retraction of (Ik* i!!..! to the libel fully admits, 
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There was, then, to say the least of the facts, enough to put reasonable men 
upon inquiry. Despreux, it appears, was put upon inquiry, and obtained 
security, and with ordinary prudence or vigilance, these material-men may 
have done the same. Many facts in the case concur to affect them with 
suspicion of positive knowledge of her real character. We think, they have 
not sustained the exception made in the court below in their favor, 
♦from the general doctrine, that such claims cannot be sustained j.^ 
against a vessel in her home port. L 

The decree of the court below, therefore, so far as the appeal of the 
United States brings it before this court, will be reversed, and the proceeds 
of the vessel and cargo adjudged to the United States. 

Decbbb. — This cause came on to be heard, &c, : On consideration whereof, 
it is adjudged, ordered and decreed, that so much of the decree of the cir- 
cuit court as affirms the decree of the district court, dismissing so much of 
the libel as relates to the lading of said vessel, and also so much thereof s^s 
sustains the several claims of Pietro Rosso, Joseph Despreux, Hubbard <fe 
Carr, James Ramsay and Richard Coleman, be and the same hereby is 
annulled. And it is further decreed and ordered, that the proceeds of the 
cargo or lading of the said schooner St. Jago de Cuba, and so much of the 
proceeds of the sale of the said schooner as is embraced in the appeal to this 
court, be and the same are hereby condemned as forfeited to the United 
States, and that the proceeds of the said schooner St. Jago de Cuba and her 
cargo, be distributed according to law ; for which purpose, this cause is 
remanded to the said circuit court, with instructions to make such dis- 
tribution. 



*The Maboabbt, alias Carlos Fernando : EL^by, Claimant. [*421 

Begister of vessel. 

A transfer of a registered vessel of the United States, to a foreign subject, in a foreign port, for 

the purpose of evading the revenue laws of the foreign country, with an understanding, that it 

is to be afterwards reconveyed to the former owner, works a forfeiture of the vessel, under the 

16th section of the ship registry act, of the Slst of December 1 792, c. 1, unless the transfer be 

made Icnown in the manner prescribed by the 7th section of the act. 
The statute does not require a beneficial or bond fide sale ; but a transmutation of ownership, 

" by way of trust, confidence or otherwise,*' is sufficient. 
Qucere f Whether, in such a case, a reconveyance would be decreed by a court of justice, in this 

country ? 
The proviso in the 16th section of the ship registry act, being by way of exception from the 

enacting clause, need not be taken notice of, in a libel brought to enforce the forfeiture ; it 

is matter of defence, to be set up by the party in his claim. > 
The proviso applies only to the case of a part-owner, and not to a sole owner of the ship. 
The trial, in such a case, is to be by the court, and not by a jury, in seizures on waters nayigable 

from the sea by vessels of ten tons burden and upwards. \ 

A registered vessel, which continues to use its register, after a transfer, under the above circum- 

stances, is liable to forfeiture, under the 27th section of the act, as using a register, without 

being actually entitled to the benefit thereof. 

Appeal from the Circuit Court of Maryland. 

> Two Hnndied Oheets of Tea, pose, p. 480 ; The Little Charles, 1 Brock. 847. 

185 



421 SUPREME COURT [Feb'y 

The Margaret. 

Febraary 11th, 1824. This cause was argued by the Attorney- General , 
for the appellants ; and by Z), JB, Ogden^ for the respondent and claimant. 

•4221 *February 15th. Stoby, Justice, delivered the opinion of the 
-* court. — This is a case of seizure, for an asserted forfeiture under 
the ship registry act of the 31st of December 1792, c. 1. The libel con- 
tains five counts, the first four of which are founded on the 16th section, and 
the last, on the 27th section of the act. The former declares, " that if any 
ship or vessel, heretofore registered, or which shall be hereafter registered, 
as a ship or vessel of the United States, shall be sold or transferred, in whole 
or in part, by way of trust, confidence or otherwise, to a subject or citizen of 
any foreign prince or state, and such transfer shall not be made known, 
in manner hereinbefore directed, such ship or vessel, together with her 
tackle, apparel and furniture, shall be forfeited." The manner of making 
known the transfer here referred to, is found prescribed in the 7th section 
of the act ; and so far as respects the present case, would have been a deliv- 
ery of the certificate of registry, by the master of the vessel, to the collector 
of the district, within eight days after his arrival in the district, from the 
foreign port where the transfer was made. 

It appears from the evidence, that the claimant was the sole owner and 
master of the schooner under seizure. She was duly registered at the port 
of Baltimore ; and on the 4th day of May, she was duly transferred, at 
Havana, by procuration, to a Spanish subject, domiciled in Cuba, and 
received the proper documents evidencing her Spanish character. The 
schooner was, at this time, lying at Matanzas, and soon afterwards sailed 
,, , •on the homeward voyage, under her American papers, still having 
1 the Spanish documents on board, in the custody of a person who 
assumed the character of a passenger, but who was, in fact, the Spanish 
master, and kept them concealed. The name of the vessel had been blacked 
out of the stern, which was the first circumstance that excited suspicion of 
her character. On further inspection, it was found, that her name, "Marga- 
ret, of Baltimore," was inserted on a movable sheet of copper ; and upon a 
close search, directed by the captain of the revenue-cutter, the Spanish doc- 
uments were discovered, and delivered up to the collector of Baltimore. 

The fact of the transfer of the schooner to a Spanish subject, and the 
assumption of the Spanish character, are not denied ; and the defence is put 
upon this point, that it was a mere colorable transfer, for the purpose of 
evading the Spanish revenue laws, the real American ownership not having 
been bond fide changed. There is certainly nothing in this record, that 
shows that the intention might not also have been to evade the American 
revenue laws ; for the obvious purpose of keeping the Spanish master and 
papers on board, was, to assume the American character in our ports, and to 
re-assume the Spanish character, on the next voyage, so that the parties 
might obtain the fullest benefit of the double papers. 

But assuming that the sole object of the transfer was a fraud upon the 
laws of Spain, it was, nevertheless, a transfer binding between the parties, 
*±0A^ *"^ changing the legal ownership. It was completely within *the 
J words of the law, a transfer, " by way of trust and confidence," to a 
foreign subject ; the trust and confidence being, that the vessel should be 
reconveyed to the American owner, when the special purposes of the trans- 
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fer were entirely consammatcd. That a reconveyance would be decreed in 
an American court of justice, upon such a transaction with a foreign subject, 
in a foreign port, in violation of the municipal laws of his country, is a 
point which we are by no means disposed to admit. It is sufficient for us, 
however, that the case is brought within the very terms of the act of con- 
gress, which does not require a beneficial or bond fide sale, but a transmuta- 
tion of ownership, " by way of trust, confidence or otherwise." 

But it is said, that the case is not within the policy of the act. What 
the policy of the act is, can be known only by its provisions ; and every 
section of it betrays a strong solicitude on the part of the legislature, to 
trace and inspect every change of ownership ; and for this purpose, to require 
a public avowal of it, and an alteration of the ship's documents, so as to 
exhibit, at all times, the names of all persons who are the legal owners. The 
policy evinced by this course of legislation, is the encouragement of Amer- 
ican navigation and American ship-building, to the exclusion of foreign 
navigation and foreign ownership, and securing to American registered 
ships a preference, in all our revenue transactions, over all vessels which 
were not strictly entitled to the character. The legislature foresaw, that it 
would be impossible for the officers of government to ascertain the secret 
intentions *of parties, or the object of ostensible transfers of owner- ti^aok 
ship. Whether such transfers were bond Jide^ or colorable, for *- 
meritorious or illegal purposes, were matters of private confidence, and 
could rarely be ascertained by competent and disinterested proof. To admit 
secret transfers of ownership to any persons, and especially to foreigners, 
and allow, at the same time, to the ships, the full benefit of the American 
character, would be hazarding the main objects of the act ; it would invite 
all sorts of contrivances to evade the laws, and disable the government 
from possessing means to defect frauds. The correct course of legislation 
was, therefore, obvious. It was to lay down a strict and plain rule, requir- 
ing all transfers to be made known, from time to time, as they occurred ; 
and a surrender of the American documents, when the legal ownership pas- 
sed to a foreigner, whatever might be the secret trusts with which it was 
accompanied. The words of the section now under consideration, are direct 
to this purpose ; and so far from contravening, they support, in the fullest 
manner, the general policy of the act. They are not, then, to be construed 
in a more limited sense than their obvious purport indicates. 

But it is agreed, that the proviso of this section shows, that the forfeit- 
ure inflicted by the enacting clause is not absohito, and that the trial ought 
not to have been by the court, as a cause of admiralty and maritime juris- 
diction, but by a jury, as upon an exche(|uer information, since a verdict 
alone can ^x the forfeiture. The words of the *proviso are, " pro- r^^.^a 
vided, that if such ship or vessel, shall be owned in part only, and it ^ 
shall appear to the jury, before whom the trial for such forfeiture shall be 
had, that any other owner of such ship or vessel, being a citizen of the 
United States, was wholly ignorant of the sale or transfer to, or ownership 
of, such foreign subject or citizen, the share or interest of such citizen of 
the United States shall not be subject to forfeiture ; and the residue only 
shall be forfeited." Now, in the fii*st place, this being a mere proviso, by 
way of exception from the enacting clause, it constitutes properly matter of 
defence, and need not be taken notice of in a libel, brought to enforce the 
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forfeiture. The party who seeks the benefit of it, must, in his claim, insist 
upon it, so as to bring it as matter cognisable in the issue to the jury. In 
the next place, the very terms of the proviso apply only to the case of a 
part-owner, and not to a sole owner, of the ship. The case put is, where the 
ship "shall be owned, in part only," by a person ignorant of the transfer, 
such part shall not be subject to forfeiture. In the case before the court, 
the claim is by Haley, as sole owner of the schooner, and all her American 
documents establish him as sole owner. He does not assert an ignorance 
of the transfer, nor claim in any way the benefit of the proviso. So that, 
whatever may be the true construction of the proviso, in other respects, it 
is plain, that it is inapplicable to his predicament, and might, on this 
account, be dismissed from the consideratian of the court. 
•i.0'71 ^'^^ ^^® other suggestion, in respect to jurisdiction, *is entitled to 

J scrupulous attention. The 29th section of this act declares, that all 
penalties and forfeiture incurred for offences against it, " shall and may be 
sued for, prosecuted and recovered, in such courts, and be disposed of, in 
such manner, as any penalties and forfeitures, which may be incurred for 
offences against an act entitled, * an act to provide more effectually for the 
collection of the duties imposed by law on goods, wares and merchandise 
imported into the United States, and on the tonnage of vessels,' may be 
legally sued for, prosecuted, recovered and disposed of." The act here 
referred to, is the revnnue act of the 4th of August 1 790, ch. 35, which, in 
the 67th section, provides for the prosecution of penalties, and libelling for 
forfeitures, in the same general terms which are employed in the revenue 
act of the 2d of Marh 1799, ch. 128, on the same subject. Now, the judici- 
ary act of 1789, ch. 20, in express terms, and has been repeatedly adjudged, 
upon the most solemn consideration, by this court, rightfully includes all 
seizures for forfeitures made under laws of impost, navigation and trade, on 
waters navigable from the sea, by vessels of ten tons burden and upwards, 
as causes of admiralty and maritime jurisdiction, which are to be tried by 
the court,, and not by a jury. And seizures made under the revenue act of 
the 4th of August 1790, ch. 35, as well as under that of 1799, ch. 128, have 
been uniformly tried in this manner. Where the seizures have been made 
on land, or on waters not so navigable, the trial has been by jury. It is 
*4.2R1 ^ru^> ^^^^ ^^^ ^^^^ ^^^^ ii^ which the question as to *the admiralty 

■^ jurisdiction under the judiciary act of 1789 came under consideration, 
did not arise until after the enactment of the ship registry act {La Ven- 
geance, 3 Dall. 297), and therefore, it may have escaped the attention of 
congress, that such was the legal construction. But such a supposition is 
not lightly to be indulged, not only from the direct and unequivocal lan- 
guage of the judiciary act of 1780, but also from the reference in the regis- 
try act, to the revenue act of 1790, for the mode of suing for penalties and 
forfeitures. The latter act (§ 67) takes an express distinction between pen- 
alties and forfeitures, confining the trial of any fact put in issue, in suits 
for penalties, to the judicial district in which such penalties shall accrue, 
and then providing, in general terms, for libels to enforce forfeitures, to be 
brought " in the proper court having cognisance thereof ;" thus pointing to 
the judiciary act, for the tribunal which is to exercise jurisdiction, and 
for the mode in which it is to be exercised. It certainly cannot be admit- 
ted, that the obscurity of a proviso like the present ought to repeal, by 
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implication, the deliberate act of tbe legislature, in settling the general juris- 
diction of its courts, and placing, with so much solicitude, causes of this 
nature on the admiralty side of the courts. The proviso is still applicable, 
in its terms, to all cases of seizures, on land and on water, where the trial is 
to be by a jury ; and, perhaps, taking the whole language, it ought to bo 
construed to include within its equity, eases where the trial is by the court. 
*and the forfeiture is not intended to be inflicted by the act. The r^.^n 
probability is, that the words "court or," were omitted before ^ 
the word " jury," by mistake, in the draft of the act. But this omission, if 
it is to have any effect, is not to oust the jurisdiction of the court, but to 
take from the party a benefit, which is not within the words of the proviso. 
It is the opinion of the court, that the present seizure, which is averred in 
the libel to have been made upon waters navigable from the sea by vessels 
of ten tons burden and upwards, is a cause of admiralty and maritime juris- 
diction, and was rightfully tried by the district court, without the interven- 
tion of a jury. (a) This objection cannot, therefore, avail the claimant. 

The view that has already been taken of the cause, upon the merits, as 
applicable to the first four counts in the libel, renders it unnecessary to go 
into a particular examination of the fifth count. That count is founded, as 
has been already stated, upon the 27th section of the act, which declares, 
"that if any certificate of registry, or record, shall be fraudulently or know- 
ingly used for any ship or vessel, not then actually entitled to the benefit 
thereof, according to the true intent of this act, such ship or vessel shall be 
forfeited to the United States, with her tackle, apparel and furniture." We 
think, that there are facts enough in the proofs before us,«to establish the 
forfeiture also under this clause. By the transfer at Havana, the schooner 
lost her American character, and the title to *use her certificate of r,|e . „^ 
registry for the return-voyage. She, however, did use it, and sailed ^ 
under its avowed protection, "not being entitled to the benefit thereof, 
according to the intent of the act." The judgment of the district court is 
reversed, and a decree of condemnation awarded against the schooner and 
her appurtenances. 

Two Hundred Chests of Tea : Smtth, Claimant. 
Libd, — Duties on tea. 

In a libel of infonnation, under the 67th section of the collection act of 1796, c 128, against 
goods on accoant of their differing in description from the contents of the entry, it is not nec- 
essary, that it should allege an intention to defraud the revenue. 

A question of fact, as to the rate of duties payable upon certain teas, imported as bohea. That 
term is used in the duty act, in its known commercial sense ; the bohea tea of commerce is 
not usually a distinct and simple substance, but is a compound, made up in China, of various 
kinds of the lowest priced black teas. 

But, by the duty acts, it is liable to the same specific duty, without regard to the difference of 
quality and price. 

Appeal from the Circuit Court of Massachusetts. This was a libel of 
information, filed in the district court of Massachusetts, against two hundred 
chests of tea, alleging that, on the 8th of September 1819, the collector of 



a) See The Sarah, 8 Wheat. 391, and note a, p. 896. 
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the castoms for tho port of Boston seized, at that port, the said chests of 
^ -, *tea, as forfeited, for having been unlawfully imported at the port of 

J New York, in the ship Ontario, on the 29th of June 1819, from Can- 
ton, as being that kind and denomination of teas commonly called bohea 
teas, and afterwards transpoi-ted coastwise to Boston, in the original chests 
and packages, and there entered as bohea ; and that, on such seizure and 
examination, according to law, the chests and packages were found to differ 
in their contents from the entries, and the teas contained in them to be of a 
different kind and quality of -black teas, and not bohea teas, as represented 
in the entries, (a) 

The claim interposed by T. H. Smith, stated, that the teas in question 
^ , *were imported and entered by him, at the port of New York, as 

^ bohea teas, and that they are the kind and denomination called bohea 
teas, and not of a different kind or quality of teas. The district court pro- 
nounced a decree of condemnation, upon the testimony taken in the cause, 
which was affirmed, pro formdy in the circuit court, upon appeal ; and the 
cause was, thereupon, brought to this court. 

March 9th. The cause was argued by Webster and D. S, Ogden, for 
the appellant ; and by J^lake, for the respondents. 

On the part of the appellant^ it was contended, that the examination and 
seizure authorized by the 67th section of the duty act of 1799, c. 128, are 
limited to the collector of the district, where the goods were originally 
entered, and the duties secured upon importation ; and that, consequently, 
the case made out by the libel was not within the purview of the act, even 
supposing the collector might, by his general authority, make a seizure, and 
assert the forfeiture, in a libel properly framed for that purpose. The United 
States were concluded, by the entry and inspection of the teap, at the port 
of New York, where the importation from a foreign port was made, and the 
duties paid and secured. Besides, the libel contains no allegation of an 
intention to defraud the revenue. By the terms of the statute, no forfeiture 
*±<K<\ *® incurred, if the difference between the entry and the packages pro- 
^ ceeded from accident and mistake, and not *from an intention to 



(a) The 67th section of the collection act of 1799, ch. 128, upon which this infor- 
mation was founded, provides, ** that it shall be lawful for the collector, uaval officer, 
or other officer of the customs, after entry made of any goods, wares or merchandise, 
on suspicion of fraud, to open and examine, in the presence of two or more reputable 
merchants, any package or packages thereof ; and, if, upon examination, they shall 
be found to agree with the entries, the officer making such seizure and examination, 
shall cause the same to be repacked, and delivered to the owner or claimant forthwith, 
and the expense of such examination shall be paid by the said collector or other officer, 
and allowed in the settlement of his accounts ; but if any packages so examined, shall 
be found to differ in their contents from the entry, the goods, wares or merchandise 
contained in such package or packages shall be forfeited : provided that the said for- 
feiture shall not be incurred, if it shall be made appear, to the satisfaction of the col- 
lector and naval officer of the district, where the same shall happen, if there be a naval 
officer, and if there be no naval officer, to the satisfaction of the said collector, or of 
the court in which a prosecution for the forfeiture shall be had, that such difference 
proceeded from accident or mistake, and not from an intention to defraud the rev- 
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defraud the revenue. The want of such an allegation most, therefore^ be 
considered as a substantial defect in the libel. The counsel also minutely 
examined the evidence, and insisted, that the statute meant to describe the 
different kinds of teas, in ordinary commercial language, and not with 
scientific precision. The tea now in question, is the bohea of commerce, 
whatever might be its botanical designation, or its Chinese name. 

For the respondents, it was argued, that the construction of the 67th 
section of the act, which bad been contended for by the claimant, would, if 
adopted by the court, be fatal to the whole system of revenue laws. There 
was nothing in the terms of the section, or in other parts of the statute, 
which restricted it to the collector of the port and district where the original 
importation from abroad was made. On the contrary, the terms, '* a collec- 
tor," and " the collector," are used promiscuously throughout the act, where 
an authority is intended to be given to, or a duty imposed on, the collectors 
of the customs, generally ; and wherever it is intended to confine the author- 
ity or duty of the collector of any particular port, appropriate words are 
used for that purpose. It was altogether an erroneous supposition, that an 
entry of goods, brought coastwise from the collection distrct where they 
were originally imported, to another, was not required by the revenue laws. 
On the contrary, whenever the value of such goods exceeds $400, and they 
are contained *in the original packages as imported, an entry is required ^^ 
upon their being transported from one port to another, although that •■ 
precise term may not be used in the various revenue and navigation laws. (a) 
All the formalities required by these acts were complied wilh, on bringing 
these teas from the port of New York to the port of Boston, and conse- 
quently, an entry was made with the collector of the latter port, so as to 
authorize him to make the examination and seizure under the 67th section of 
the collection act. Nor was any allegation of an intention to defraud the 
revenue necesf^ary, since the libel pursues the language of the enacting 
clause of the act, by which the forfeiture is inflicted, whenever the packages 
are found to differ in their contents from the entry ; and the exemption 
from forfeiture, where the difference proceeds from accident or mistake, is 
contained in a separate proviso to the section, which is matter of defence for 
the claimant. 

By the act of April 16th, 1816, c. 107, and by several preceding statutes, 
the first of which was enacted in 1780, a specific duty was imposed on ^' bohea 
tea." All these acts make discrimination in terms, between '^ bohea " and 
" souchong and all other black teas." The legislature must necessarily have 
had in view, in both cases, a certain commodity, known by those names 
respectively. Had this not been the fact, an ad valorem duty would long 
since have been imposed, in order to prevent the gross frauds upon the 
revenue, which must *be the inevitable consequence of permitting r^j.^^- 
such teas as those now in question to be imported as bohea. The ^ 
same distinctive term is used in the British revenue laws, and is supported 
by the authority of various writers, on commerce. (6) It is exclusively 

(a) Act of February 18th, 1708, for enrolling and licensing ships and vessels to be 
employed in the coasting trade, &c., c. 153, § 16, 17, 19. 

(h) Stat. 43 Geo. 11., c. 12 ; 24 Geo. III., c. 28; Milborne's Oriental Commerce 
vcl. ii. p. 621 ; Rees^s Cyclopcedia, art. Tea, Thea ; Morrison^s Chinese Diet. art. Tea. 
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called imperial, gunpowder, or gomee," should "pay the same duties as 
hyson teas." The act of the 8d of March 1 797, ch. 64, laid an additional 
duty of two cents " upon all bohea tea." And the act of the 27th of April 
1816, ch. 107, under which thi8 cargo was imported, levies duties on " bohea, 
twelve cents per pound ; souchong and other black, twenty-five cents per 
pound ; imperial, gunpowder and gomec, fifty cents per pound ; hyson and 
young hyson, forty cents per pound ; hyson skin, and other green, twenty- 
eight cents per pound." The legislation of congress here detailed, exhibits 
a progressive discrimination in the kinds of green teas, but leaves *the r^^oo 
black teas with no other specific discrimination than that of bohea *- 
and souchong. 

The argument on behalf of the United States, is, that the two hundred 
chests of tea, now in controversy, are in reality simple congo tea, and not 
bohea ; that the latter is a pure unmixed tea, entirely distinct from congo, 
and known in China by an appropriate name ; that it is to this pure and 
unmixed bohea tea, that the successive acts of congress refer, and not to 
any other mixed tea, though known by the conunon denomination of bohea. 
If we were to advert to scientific classifications, for our guide on the present 
occasion, it is most manifest, from the works cited at the bar, that bohea is 
a generic term, including under it all the black teas, and not merely a term 
indicating a specific kind. But it appears to us unnecessary to enter upon 
this inquiry, because, in our opinion, congress must be understood to use the 
word in its known commercial sernse. The object of the duty laws is to 
raise revenue, and for this purpose, to class substances according to the 
general usage and known denominations of trade. Whether a particular 
article were designated by one name or another, in the country of its origin, 
or whether it were a simple or mixed substance, was of no importance in the 
view of the legislature. It did not suppose our merchants to be naturalists, 
or geologists or botanists. It applied its attention to the description of 
articles, as they derived their appellations in our own markets, in our 
domestic as well as our foreign traffic. And it would have been as dangerous 
as useless, to attempt any other '''classification, than that derived r^^on 
from the actual business of human life. Bohea tea, then, in the sense ^ 
of all our revenue laws, means that article which, in the known usage of 
trade, has acquired that distinctive appellation. And even if the article has 
undergone some variations in quality or mixture, during the intermediate 
period from 1789 to 1816, when the last act passed, but still retains its old 
name, it must be presumed that congress, in this last act, referred itself to 
the existing standard, and not to any scientific or antiquated standard. 

The true inquiry, therefore, is, whether, in a commercial sense, the tea in 
question is known, and bought and sold, and used, under the denomination 
of bohea tea. We think, the evidence on this point is altogether irresistible. 
It establishes that the bohea tea of commerce is not usually a distinct and 
simple substance, but is a compound made up in China of various kinds of 
the lowest priced black teas, and the mixture is of higher or lower quality, 
according to the existing state of the market. Indeed, from the uniformity 
of its price, in the midst of great fluctuations in the prices of all other teas, 
it seems rather to indicate the lowest quality of black teas, than any uniform 
compound. It is, accordingly, in proof, that old congo teas are often sold as 
bohea, and have sometimes been imported into our market under that denom* 

9 Wheat,— 13 193 
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the customs for the port of Boston seized, at that port, the said chests of 
^ ~ *tea, as forfeited, for liaving been unlawfully imported at the port of 
-• New York, in the ship Ontario, on the 29th of June 1819, from Can- 
ton, as being that kind and denomination of teas commonly called bohea 
teas, and afterwards transported coastwise to Boston, in the original chests 
and packages, and there entered as bohea ; and that, on such seizure and 
examination, according to law, the chests and packages were found to differ 
in their contents from the entries, and the teas contained in them to be of a 
different kind and quality of < black teas, and not bohea teas, as represented 
in the entries, (a) 

The claim interposed by T. H. Smith, stated, that the teas in question 
^ , *were imported and entered by him, at the port of New York, as 
^ bohea teas, and that they are the kind and denomination called bohea 
teas, and not of a different kind or quality of teas. The district court pro- 
nounced a decree of condemnation, upon the testimony taken in the cause, 
which was affirmed, pro formd, in the circuit court, upon appeal ; and the 
cause was, thereupon, brought to this court. 

March 9th. The cause was argued by Webster and D, B. Ogden^ for 
the appellant ; and by Blake^ for the respondents. 

On the part of the appeliarU, it was contended, that the examination and 
seizure authorized by the 67th section of the duty act of 1799, c. 128, are 
limited to the collector of the district, where the goods were originally 
entered, and the duties secured upon importation ; and that, consequently, 
the case made out by the libel was not within the purview of the act, even 
supposing the collector might, by his general authority, make a seizure, and 
assert the forfeiture, in a libel properly framed for that purpose. The United 
States were concluded, by the entry and inspection of the teap, at the port 
of New York, where the importation from a foreign port was made, and the 
duties paid and secured. Besides, the libel contains no allegation of an 
intention to defraud the revenue. By the terms of the statute, no forfeiture 
Kj^ 1 is incurred, if the difference between the entry and the packages pro- 

* ^ ceeded from accident and mistake, and not *from an intention to 



(a) The 67th section of the collection act of 1709, ch. 128, upon which this infor- 
mation was founded, provides, ** that it shall be lawful for the collector, naval officer, 
or other officer of the customs, after entry made of any goods, wares or merchandise, 
on suspicion of fraud, to open and examine, in the presence of two or more reputable 
mcrchanta, any package or packages (hereof ; and, if, upon examination, they shall 
be found to agree with the entries, the officer making such seizure and examination, 
shall cause the same to be repacked, and delivered to the owner or claimant forthwith, 
and the expense of such examination shall be paid by the said collector or other officer, 
and allowed in the settlement of his accounts *, but if any packages so examined, shall 
be found to differ in their contents from the entry, the goods, wares or merchandise 
contained in such package or packages shall be forfeited : ])rovided that the said for- 
feiture shall not be incurred, if it shall bo made appear, to the satisfaction of the col- 
lector and naval officer of the district, where the same shall happen, if there be a naval 
officer, and if there be no na?al officer, to the satisfaction of the said collector, or of 
the coiut in which a prosecution for the forfeiture shall be had, that such difference 
proceeded from accident or mistake, and not from an intention to defraud the rev- 
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defraud the revenae. The want of snch an allegation mast, therefore, be 
considered as a substantial defect in the libel. The counsel also minutely 
examined the evidence, and insisted, that the statute meant to describe the 
different kinds of teas, in ordinary commercial language, and not with 
scientific precision. The tea now in question, is the bohea of commerce, 
whatever might be its botanical designation, or its Chinese name. 

For the respondents, it was argued, that the construction of the 67th 
section of the act, which bad been contended for by the claimant, would, if 
adopted by the court, be fatal to the whole system of revenue laws. There 
was nothing in the terms of the section, or in other parts of the statute, 
which restricted it to the collector of the port and district where the original 
importation from abroad was made. On the contrary, the terms, ** a collec- 
tor," and " the collector," are used promiscuously throughout the act, where 
an authority is intended to be given to, or a duty imposed on, the collectors 
of the customs, generally ; and wherever it is intended to confine the author- 
ity or duty of the collector of any particular port, appropriate words are 
used for that purpose. It was altogether an erroneous supposition, that an 
entry of goods, brought coastwise from the collection distrct where they 
were originally imported, to another, was not required by the revenue laws. 
On the contrary, whenever the value of such goods exceeds $400, and they 
are contained *in the original packages as imported, an entry is required ^^ 
upon their being transported from one port to another, although that •■ 
precise term may not be used in tbe various revenue and navigation laws, (a) 
All the formalities required by these acts were complied with, on bringing 
these teas from the port of New York to the port of Boston, and conse- 
quently, an entry was made with the collector of the latter port, so as to 
authorize him to make the examination and seizure under the 67th section of 
the collection act. Nor was any allegation of an intention to defraud the 
revenue necessary, since the libel pursues the language of the enacting 
clause of the act, by which the forfeiture is inflicted, whenever the packages 
are found to differ in their contents from the entry ; and the exemption 
from forfeiture, where the difference proceeds from accident or mistake, is 
contained in a separate proviso to the section, which is matter of defence for 
the claimant. 

By the act of April 16th, 1816, c. 107, and by several preceding statutes, 
the first of which was enacted in 1780, a specific duty was imposed on '* bohea 
tea." All tbese acts make discrimination in terms, between " bohea " and 
^' souchong and all otber black teas." The legislature must necessarily have 
had in view, in both cases, a certain commodity, known by those names 
respectively. Had this not been the fact, an ad valorem duty would long 
since have been imposed, in order to prevent the gross frauds upon the 
revenue, which must *be the inevitable consequence of permitting r^.^^ 
such teas as those now in question to be imported as bohea. The ^ 
same distinctive term is used in tbe British revenue laws, and is supported 
by the authority of various writera on commerce. (6) It is exclusively 

(a) Act of February 18th, 1708, for enrolling and licensing ships and vessels to be 
employed in the coasting trade, &c., c. 153, § 16, 17, 10. 

(b) Stat. 43 Geo. n., c. 12 ; 24 Geo. III., c, 28; Milborne's Oriental Commerce 
vcL ii. p. 621 ; Rees^s Cyclopoedia, art. Tea, Thea ; Morrison^s Chinese Diet. art. Tea. 
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applied to the common bohea tea, sometimes called mqfi or moee by the 
Chinese ; and, consequently, the various instances of the mixtures of teas 
in China^ which are spoken of by the witnesses, as being composed ordinarily 
of not more than one-third part of that species, and the residue of old 
souchong, Congo and others of the higher order of teas, and thus imported 
into this country under the name of bohea, must be regarded, in a legal 
point of view, as being an evasion of the several statutes on that subject. 

March 16th, 1824. Stobt, Justice, delivered the opinion of the court. — 
The two hundred chests of tea in controversy in this suit, were imported 
into the city of New York, in the ship Ontario, from China, and entered 
there at the custom-house, and the duties regularly secured as bohea teas. 
They were afterwards transported coastwise to Boston ; and upon examina- 
tion there, under the direction of the collector of the district, they were 
seized as forfeited, under the collection act of the 2nd of March 1799, 
ch. 128, § 67, on account of their differing in description ""from the 
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contents of the entry. The libel states the facts specially, but con- 



tains no allegation of an intention to defraud the revenue. Upon this state 
of the case, the libel is assailed for a supposed defect, arising from the 
absence of such an allegation. But we think this objection cannot be sus- 
tained. The libel follows the language of the enacting clause of the act, 
which inflicts the forfeiture ; and the exemption from forfeiture, when the 
collector or the court shall be satisfied that the difference between the entry 
and the packages " proceeded from accident or mistake, and not from an 
intention to defraud the revenue," being found in a separate proviso, is 
properly matter of defence, to be asserted and proved by the claimant, and 
is not, according to the course of adjudications in this court, essential to the 
structure of the libel itself. This objection, then, may be dismissed, without 
further observation. 

Another question, of more serious importance, is, whether, the examina- 
tion and seizure authorized by the 67th section of the act, are not limited to 
the collector of the district where the goods were originally entered and the 
duties secured, upon importation ; and so the case made by the libel is not 
within the purview of the act, whatever might be the authority of the col- 
lector to seize for forfeitures, generally, and to assert the claim in a libel, 
properly framed for such a purpose. The decision of this question would 
require a very minute and critical examination of the whole revenue and 
*Ao^-] coasting acts; and as the court can satisfactorily ♦dispose of the 
^ cause upon the merits, in point of fact, it in deemed unnecessary to 
institute so laborious an inquiry. 

The claim admits, that the teas were imported and entered as bohea 
teas ; and asserts, that they are of the kind and denomination called bohea 
teas, and not of a different kind or quality of teas ; and this forms the main 
point in controversy between the parties. One of the earliest acts of congress 
(the act of the 20th of July 1789, ch. 2) imposes duties on teas in the follow- 
ing words : " On bohea tea, per pound, six cents ; on all souchong or other 
black teas, per pound, ten cents ; on all hyson teas, per pound, twenty cents; 
on all other green teas, per pound, twelve cents." The act of the 10th of 
August 1790, ch. 39, varied the duties, but retained the same descriptions. 
The act of the 29th of January 1795, ch. 82, declared that "toaa commonly 
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called imperial, gunpowder, or gomee," sbould '^ pay the same duties as 
hyson teas.'' The act of the 3d of March 1797, ch. 64, laid an additional 
duty of two cents " upon all bohea tea." And the act of the 27th of April 
1816, ch. 107, under which this cargo was imported, levies duties on ^' bohea, 
twelve cents per pound ; souchong and other black, twenty-five cents per 
pound ; imperial, gunpowder and gomec, fifty cents per pound ; hyson and 
young hyson, forty cents per pound ; hyson skin, and other green, twenty- 
eight cents per pound." The legislation of congress here detailed, exhibits 
a progressive discrimination in the kinds of green teas, but leaves *the r*^oQ 
black teas with no other specific discrimination than that of bohea '- 
and souchong. 

The argument on behalf of the United States, is, that the two hundred 
chests of tea, now in controversy, are in reality simple congp tea, and not 
bohea ; that the latter is a pure unmixed tea, entirely distinct from congo, 
and known in China by an appropriate name ; that it is to this pure and 
unmixed bohea tea, that the successive acts of congress refer, and not to 
any other mixed tea, though known by the conunon denomination of bohea. 
If we were to advert to scientific classifications, for our guide on the present 
occasion, it is most manifest, from the works cited at the bar, that bohea is 
a generic term, including under it all the black teas, and not merely a term 
indicating a specific kind. But it appears to us unnecessary to enter upon 
this inquiry, because, in our opinion, congress must be understood to use the 
word in its known commercial setiise. The object of the duty laws is to 
raise revenue, and for this purpose, to class substances according to the 
general usage and known denominations of trade. Whether a particular 
article were designated by one name or another, in the country of its origin, 
or whether it were a simple or mixed substance, was of no importance in the 
view of the legislature. It did not suppose our merchants to be naturalists, 
or geologists or botanists. It applied its attention to the description of 
articles, as they derived their appellations in our own markets, in our 
domestic as well as our foreign traffic. And it would have been as dangerous 
as useless, to attempt any other ^classification, than that derived r*jQQ 
from the actual business of hnman life. Bohea tea, then, in the sense ^ 
of all our revenue laws, means that article which, in the known usage of 
trade, has acquired that distinctive appellation. And even if the article has 
undergone some variations in quality or mixture, during the intermediate 
period from 1789 to 1816, when the last act passed, but still retains its old 
name, it must be presumed that congress, in this last act, referred itself to 
the existing standard, and not to any scientific or antiquated standard. 

The true inquiry, therefore, is, whether, in a commercial sense, the tea in 
question is known, and bought and sold, and used, under the denomination 
of bohea tea. We think, the evidence on this point is altogether irresistible. 
It establishes that the bohea tea of commerce is not usually a distinct and 
simple substance, but is a compound made up in China of various kinds of 
the lowest priced black teas, and the mixture is of higher or lower quality, 
according to the existing state of the market. Indeed, from the uniformity 
of its price, in the midst of great fluctuations in the prices of all other teas, 
it seems rather to indicate the lowest quality of black teas, than any uniform 
compound. It is, accordingly, in proof, that old congo teas are often sold as 
bohea, and have sometimes been imported into our market under that denom- 
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ination. lu short, whenever black teas are deteriorated by age, or are of 
the lowest price, they are mixed up, to form bohea for the market, and are 
*44o1 ^^^^^^ ^^ ^^^ demand and wishes of the ^purchasers. It is not meant 
^ to affirm, that there is no such simple and distinct tea known, as bohea. 
All that the evidence justifies us in saying is, that this is Bot the common 
bohea of commerce. The latter may or may not be a simple substance, 
according to circumstances. The generic name bohea, comprehending under 
it all the varieties of black teas, whenever they are at the cheapest price in 
the market, or are of a very inferior quality, or are mixed up for sale, they 
lose their specific names, and sink into the common denomination. 

Such is the conclusion which, in the opinion of the court, the evidence in 
this record justifies and requires. It is true, that the Boston witnesses very 
strongly state that the present teas are pure unmixed congo ; and their 
testimony is entitled to very great consideration, from their personal 
respectability, as well as their long experience. But the New York witnesses 
speak with equal positiveness and point, that the present teas are the com- 
mon bohea of the market, and have been bought and sold as such, without 
hesitation. These witnesses also are entitled to entire credit, for the same 
reasons ; they have had great experience, and are of unquestioned credibility. 
In this apparent conflict of competent and credible witnesses, the only way 
of reconciling the testimony, is to suppose, that they do not speak (id idem; 
that the Boston witnesses speak to the specific nature of the particular teas 
in controversy, and the New York witnesses to their known commercial 
1^4411 ^^n^i^i'i^^^^i^ '^^ their actual state. In *this way of considering the 
-* testimony, the conflict exhibits more a matter of apparent, than real 
diversity of opinion. But if it be not thus reconcilable, it appears to us, 
that the weight of the evidence is so strong, that teas of this description 
have been long imported into our market as bohea, that no court of justice 
would feel itself authorized to inflict the forfeiture under the statute, upon 
a presumed intentional violation of its provisions. There is, indeed, some- 
thing that applies still more forcibly to the claimant, under these circum- 
stances, than applies in common cases. He came into the tea trade, since 
the peace of 1815, and has been most extensively engaged in it. At the 
time of his first commercial enterprise, teas of this description were publicly 
and commonly imported into New York as bohea, and had acquired a known 
commercial character. Reacted upon this settled usage ; and if the present 
seizure can be sustained, he is to suffer for a forfeiture, which he had no 
adequate means to avoid, and could not have foreseen. 

Then, as to the intention of fraud. It is said, that these teas were 
imported in congo chests, covered with a thin paper, for the purposes of dis- 
guise, and that, upon inspection, it is clear, that the original congo still 
remained in the chests. The circumstance that these are congo chests, whose 
structure is perfectly known, would not justify the conclusion, that there 
was an intention to defraud the revenue, since that structure might attract 
*4i9l ^^'^^'^^^^i^^^j ^^d t^^us lead to immediate *detection. It would have 
-I been more natural, to have disguised congo teas in bohea boxes. But 
the difficulty that lies in the argument derived from this source, is, that upon 
opening the chests, the contents are proved to be exactly what the New 
York witnesses call bohea and the Boston witnesses congo. So that the 
question of fraudulent disguise depends upon the fact, whether the tea be, 
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or be noty bohea : and if it be settled to be the latter, then the suspicion from 
this circumstance vanishes. The same answer may be given to all the other 
circamstances relied on as badges of fraud. They become utterly unimpor- 
tant, if there 'v^as not a real misrepresentation of the quality of the tea. 

There is one cogent fact, which presses with peculiar weight in the con- 
sideration of this part of the case. It is, that after the present seizure was 
made, and the whole train of suspicions disclosed, the remaining teas, of the 
same denomination and importation, which were yet in the public stores at 
New York, underwent a strict examination there, under the authority of the 
officers of the customs. The result of that examination was an unequivocal 
opinion, that they were the common bohea of commerce ; and this result 
being communicated to the government, no further proceedings were thought 
necessary to vindicate its rights. 

But another fact, which is decisive against the supposition of a fraudu- 
lent intention, is, that the teas were purchased in China, as bohea, at the 
usual bohea price, and upon their importation into *New York, were ri^ . .« 
there sold at the usual bohea price. They were sold at prices from ■- 
thirty-one to thirty-six and a half cents per pound, when, at the same time, 
and in the same place, congo sold at forty-eight cents per pound. This is 
not a matter of doubtful or equivocal evidence ; it is admitted and proved 
in the most positive manner. What then could have been the inducement 
to fraud ? Men do not perpetrate frauds upon the revenue, from the mere 
love of mischief, or the wanton disregard of duty. There must be some 
leading interest, some enticing object in view, to lead them to such a viola- 
tion of social law and moral sentiment. In the present case, no such motive 
could exist, for the whole conduct of the party is at war with the supposi- 
tion. Nay, more, the perpetration of the fraud would have been against his 
interest. We do not here allude to his private reputation as an opulent 
merchant, engaged in an extensive commerce in teas, nor to the powerful 
influence that, under such circumstances, public opinion must have upon him, 
in its stern and severe, though silent rebukes. But his immediate interest in 
the same trade and in the same voyage, would be sacrificed by such unwor- 
thy proceedings. He would hazard large interests upon a paltry saving in 
duties, from which he could in the end derive not the slightest benefit. 

It has been said, that unless the present libel can be maintained, a wide 
door will be opened for the admission of frauds in the importation of teas. 
If this be true, it forms no reason for a different judicial construction of the 
acts of congress, *much less for the enforcing a forfeiture, where the r^.,. 
facts will not warrant it. Congress can provide an easy remedy, by *■ 
changing the specific duty to a duty ad valorem^ a policy which has already 
obtained the sanction of other nations. 

It is unnecessary to go further into the discussion of the merits of this 
case. The judgment of the court is, that the decree of the circuit court of 
Massachusetts, given pro formdy ought to be reversed, the libel of the 
United States be dismissed, and the 200 chests of tea be restored to the 
claimant. But the court are also of opinion, that there was probable cause 
of seizure, and direct it to be certified upon the record. 

Decree reversed. 
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*JoHN Mason, Appellant, v. John Munoasteb, Burvivor of George 
Denoale and John Muncaster, Church-wardens of Christ's Church, 
Fairfax Parish, Alexandria, and the said John Muncasteb and 
Edmund J. Leb, pi*esent Church-wardens of the said Church, and 
others. Respondents. 

Church property. 

A bill in equity, brought to rescind a purchase made under the decree of this court, in Terrett v, 
Tavlor (9 Cranch 43), upon the ground that the title to the property was defective, and could 
not be made good by the vestry and other persons, who were parties to the former suit : bill 
dismissed. 

The vestry of the Episcopal church of Alexandria, now known by the name of Christ^s church, 
is the regular vestry, in succession, of the parish of Fairfax, and, in connection with the minis- 
ter, has the care and management of all the temporalities of the parish, within the scope of 
their authority : a sale by them, of the church lands, with the assent of the minister, under the 
former decree of this court, conveys a good title to the purchaser. 

Although the church- wardens of a parish are not capable of holding lands, and a deed to them 
and their successors in o£5ce, for ever, cannot operate by way of grant ; yet, where it contains 
a covenant of general warranty, binding the grantors and their heirs for ever, it may operate 
by way of estoppel, to confirm to the church and its privies, the perpetual and beneficial estate 
in the land.* 

The parishioners have, individually, no right or title to the glebe lands ; they are the property 
of the parish, in its aggregate or corporate capacity, to be disposed of, for parochial purposes, 
by the vestry, who are the legal agents and representatatives of the parish. 

Mason v. Muncaster, 2 Cr. C. C. 274, affirmed. 

^ , Appeal from the Circuit Court of the District of Columbia. ""TTiiis 
•I was a bill brought by the appellant, Mason, to rescind a purchase 
made by him, jointly with W. Jones, of a part of the glebe land which was 
sold under the decree of this court, in the case of Terrett v. Taylor, reported 
in 9 Cranch 43. 

After a confirmation by the court below, of the report of the sale made 
by the commissioners for this purpose, and after various intermediate nego- 
tiations, the appellant gave his promissory notes to John Muncaster, one of 
the respondents, and George Deneale, since deceased, who were, at the time, 
church- wardens of the Episcopal church of Alexandria, in payment of part 
of the purchase-money ; and judgment having been obtained against the 
appellant, upon these notes, in the circuit court for the district of Columbia, 
the appellant also sought by his bill a perpetual injunction of this judgment. 
The grounds of the prayer of the bill were, that the title of the property 
was substantially defective, and could not be made good by the vestry, and 
other persons, who were parties to the bill in the former suit ; that the same 
bill contained a material misrepresentation of the facts respecting the titl% 
of which the appellant was, at the time of the purchase, wholly ignorant, 
and of which he had but recently acquired full knowledge, (a) 

Upon the final hearing in the court below, the bill was dismissed, and 
the cause was brought by appeal to this court. 

(a) The essential parts of the pleadings and evidence will be found fully stated in 
the opinion of the court. 

' See St Bartholomew's Church v. Wood, SO Penn. St. 819. 
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♦February 6th. The cause was argued by the Attorney- General and 
Key^ for the appellant; and by Swann and l/ee, for the respondents. 

On the part of the appellantj it was contended : 1. That the respond- 
ents had no title, legal or equitable. It was admitted to be the rule of 
equity, that where a vendor comes in for a specific execution, he is bound to 
show a title free from all doubt ; but where the vendee is the plaintiff, and 
comes in to rescind the sale, he must show the title to be bad. The onus 
probandi was, therefore, on the appellant, and the counsel argued at large, 
to show that the conveyance from Daniel Jennings and wife to the church- 
wardens, in 1770, was insufficient to pass his title in fee, for the benefit 
of the parish. The exposition of this deed, in the former case of Terrett 
V. Taylor, 9 Cranch 52-3, merely establishes, that inasmuch as the church- 
wardens were not a body corporate, capable of holding lands, this deed did 
not operate by way of grant, to convey the title ; that its only legal opera- 
tion results from the covenant of warranty, which creates an estoppel in 
favor of the church and its privies ; i. 6., that the legal title still remains 
in Jennings and his heirs, but that they are estopped by the warranty, from 
the assertion of that title against the church and its privies. 

Now, suppose, that the respondents are the regular successors of the 
vestry and church-wardens of Fairfax, still, they have no title to the land ; 
all that they hold is an estoppel against Jennings and ♦those claiming under 
him. What title have they, which they could assert against a i^aaq 
desseisor, or one claiming under a title foreign to that of Jennings ? *- 
A mere estoppel against a particular grantor and his heirs, constitutes neither 
a legal nor an equitable title to lands. This court declares that the deed 
conveys no title, but merely an estoppel, by force of the clause of warranty. 

But, even admitting that this estoppel is a title, it belongs to all the 
episcopal members of the parish of Fairfax, whose rights are precisely the 
same as if no part of the parish had ever been separated from Virginia. It 
is quite clear, that the former decision of the court proceeded on the 
ground of the plaintiffs in that suit being considered as the regular suc- 
cessors of the original cestuis que trust ; and that, if it had appeared other- 
wise, and that there was another church in the parish, or other parishioners 
who were not represented by them, the decree would have been different. 
(9 Cr. 62-3.) To connect themselves with this deed, therefore, the parties 
are bound to ^how that they are the successors. If they are not, the con- 
nection between them is broken, and they have no title under it. The 
parish of Fairfax forms about one-half of the county, which is equally 
divided into the parishes of Fairfax and Truro ; the former comprehending 
the northern half, the latter the southern. This parish had but one vestry, 
but it was the vestry of the whole parish, elected by the whole body of the 
parishioners, charged with the common interests of the whole parish, ♦and 
of both the churches equally. The funds with which the glebe was r^^^Q 
bought, were levied from the whole parish, and consequently, ^ 
belonged to the whole parish ; and in the case of a vacancy of the parson- 
age, this court say, the parish was entitled to the profits of the glebe. It, 
therefore, follows, that previous to the separation of a part of this parish 
from the state of Virginia, its interests were one and identical throughout. 
No part of the parishioners could, by tlu^inselves, do any act affecting the 
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iuterests of the whole, without giving the whole a voice in the measure, 
either by themselyes, or their representative agents. It is laid down, that 
although the Church of England, in its aggregate description, is not deemed 
a corporation, yet the Church of England of a particular parish, is a cor- 
poration for certain purposes, although incapable of asserting its rights and 
powers, except through its parson regularly inducted. 7hwn of Pawlet v, 
Clark, 9 Cranch 292, 325. And in the judgment of this court, in the 
former case, it is strongly intimated, that the corporate character conferred 
on the vestries, in 1784, could be taken away, at pleasure, without any fault 
in the corporation. Terrett v. Taylor, 9 Cranch 5 1-2. If, then, the parish 
of Fairfax was a corporation, its name becomes a part of its identity, and 
those who call themselves successors, must have the same name. If it was 
a corporation, all the corporators have equal rights, and no part of them 
^ 1 could exercise the rights which belong to the whole. But, suppose 
-' *it not to have been a corporation, it was a definite body ; it had 
a unity and identity which separated it from all others. It had a technical 
identity. 2 Henn. Stat. 218. It consisted of all the Episcopal members 
within the territorial limits. It was represented by a vestry, chosen by the 
voice of the whole of that parish, in which election no other parish could 
interfere. Those who claimed to be their successors, must, before the separ- 
ation of the district of Columbia from the state of Virginia, have shown 
these qualifications ; and it is determined, that the separation has produced 
no change in the unity and identity of the parish, so far as the rights of 
property are concerned. Terrett v. Taylor, 9 Cranch 63. The vestry and 
church- wardens of the Episcopal church of Alexandria, cannot be the 
regular successora of the vestry and church- wardens of the parish of Fair- 
fax, because they have a distinct name, which it would have been needless 
to assume, unless from a consciousness of a distinct origin and nature ; in 
fact, they have a different origin, different powers and different duties. In 
the period which intervened from 1796 to 1803, there was no incumbent. 
What, then, were the rights of the parties ? This court has answered, that 
'' the fee remained in abeyance, and the profits of the parsonage were to be 
taken by the parish for their own use." Terrett v. Taylor, 9 Cranch 47. 
( Weaton v. Hunt, 2 Mass. 592. See also, 1 Tuck. B1. Com. part 2, app'x, 
113.) What parish? Most certainly, the ^parish of Fairfax, to which it 
*4rR 1 1 ^^'^°S^^* '^^ vestries chosen in 1 804, and subsequently, cannot be 
-* deemed the vestries of the parish of Fairfax, but must be considered 
as the vestries of the Episcopal church of Alexandria, because, in the 
parish-books, the entries constantly style them the vestry of the Protestant 
Episcopal Church, at, or in, or of, Alexandria, and not the vestry of the 
parish of Fairfax. The congregation of Christ's Church actually separated 
themselves, in 1803, from the parish of Fairfax, and formed a distinct 
Episcopal church ; and the elections were made by subscribers and con- 
tributors to the Episcopal church in Alexandria, and not by the parishioners 
at large of the parish of Fairfax. 

2. lliis defect in the title being thus made out, it follows, that the appel- 
lant has a right to require that the contract should be rescinded, unless there 
be some special objection to prelude him. As to the sale being under a decree, 
the English practice on this subject relates to objections arising on the 
abstract which is presented to the purchaser. But defects subsequently dis- 
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covered, may be objected, and if it appears that the vendor can make do 
title, the bill will be entertained. 

As to notice, there is no proof of actual notice ; and the circumstances 
are not sufficient to infer constructive notice. Nor has the objection to the 
title been varied by taking possession. The doctrine is, that if the vendee 
has knowledge of the defects, before he takes possession, it is considered as 
a waiver of the objection, and it will be found, that all the cases turn upon 
this distinction. 

*0n the part of the respondents, it was insisted : 1. That the r^. .., 
appellant had full notice, either actual or constructive, at the time of K 
the sale, of all the facts and circumstances of which he know seeks to avail 
himself, in order to rescind the sale. The proceedings in the former case 
were alone sufficient to charge him with notice. 

2. This being a judicial sale, under a decree, the party was bound to 
have applied to the court below, either before confirmation of the sale, or 
afterwards, to rescind the sale, and cannot now maintain an independent 
bill for that purpose, the effect of which would be, collaterally, to set aside 
the sale, as it stands confirmed by the report. 1 Fonbl. Eq. 371, note 6 ; 
1 Atk. 489 ; 3 Ves. 333 ; 3 P. Wms. 220, 306 ; 1 Rev. Code 80, § 34. 

3. The contract has been executed on the part of the appellant, by taking 
possession of the land, and it is now too late for him to make any objection 
to the sufficiency of the title. 1 Ves. jr. 221, 226 ; 3 P. Wms. 191 ; 4 Des- 
saus. Ch. 134 ; 2 Yes. 25. 

4. But a careful examination would show that there was not any defect 
in the title. The former decision of this court had put at rest the question 
as to the sufficiency of the deed from Jennings, to pass his title to the church- 
wardens, for the benefit of the parish. It was there determined, that the 
conveyance could not operate by way of grant, but might operate by way 
of estoppel, to confirm to the church, and those claiming under it, the per- 
petual estate in the land. Terrett v. Taylor^ 9 Cranch 63. 

*The present vestry of the Episcopal church at Alexandria, called r^^^o 
Christ's Church, are the legal successors of the vestry of the parish '■ 
of Fairfax. From the year 1765 until 1801, the town of Alexandria was a 
part of the county of Fairfax, and the parish of Fairfax. After the year 
1792, the vestry met exclusively in Alexandria ; the congregation at the 
Falls church, by degrees, became extinct ; and the vestry of the parish, 
with the church at Alexandria, has been constantly kept up, whilst the con- 
gregation that used to assemble at the Falls church has ceased to exist. The 
consequence is, that the glebe land belongs to the Alexandria congregation, 
as much as if the two congregations had agreed to meet in the church at 
Alexandria, and had disposed of the other. There never was, and there 
never could be, two vestries in the parish, that is, one for each church. 
Since the year 1776, there have been no compulsory means used for the sup- 
port of the church, and it has rested on the voluntary contributicms of the 
parishioners ; yet everything that has been done in respect to the property of 
the church, shows conclusively the regular succession of this church and 
vestry, as the church and vestry of the parish of Fairfax. The vestry has 
been elected by the members and contributors to the church, but the right 
of voting did not belong to the parishioners, generally ; it was confined to 
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those members and oontributors. At the same time, no inhabitant of 
the parish has been denied the privilege of becoming a contributor, with its 
*4541 ^^>^^^9U^>i^ right of voting. All parties who bad *any title to the 
"* property, were before the court in the former case, in which the sale 
was decreed. 3 Yes. 505. It was unnecessary to make the whole body of 
parishioners parties to that suit. They have not individually any right or 
title to the property. It is the property of the parish, and the vestry are 
the legal agents and representatives of the parishioners, with authority to 
administer and dispose of it. 

February 20th, 1824. Story, Justice, delivered the opinion of the court. 
— Upon the very voluminous pleadings in this case, assuming more the 
shape of elaborate arguments, than the simple and precise allegation of 
facts, which belong to chancery proceedings, the principal questions dis- 
cussed have been : 1. Whether the vestry of the Episcopal church of Alex- 
andria, now known by the name of Christ's Church, is the regular yestry in 
succession of the parish of Fairfax. 2. Whether the existence of another 
parish church, called the Falls church, within the same parish, has any mate- 
rial bearing upon the title, either as to making parties, or settling the right 
to the glebe. 3. Whether the appellant had full notice of the true nature 
of the title, before the purchase, and so took it with its infirmities, if any 
such existed. 4. Whether, this being the case of a judicial sale, under a 
decree, the party was not bound to have applied to the court below, 
^ ^ before confirmation of the sale, or ♦afterwards, to rescind the sale ; 
-* and can now maintain an independent bill for that purpose, the effect 
of such bill being collaterally to set aside the sale, as it stands confirmed by 
the report. Another point was made at the bar, as to the sufficiency of 
the conveyance by Jennings to the church- wardens, in 1770, to pass his title 
in fee for the benefit of the parish. But that point was put at rest, in the 
case of Terrett y. Tai/lor, and is not now open for discussion, (a) 

(a) Upon this point, the court says, in the former case, '' Upon inspecting the 
deed, which is made a part of the bill, and bears date in 1770, the land appears to have 
been conyeje<l to the grantees, as church-wardens of Fairfax, and to their successors 
in that office for ever. It is also averred in the bill, that the plaintiffs, together with 
two of the defendants (who are church-wardens), are the vestry of the Protestant Epis- 
copal church, commonly called the Episcopal church of Alexandria, in the parish of 
Fairfax, and that the purchiise was made by the vestry of said parish and church, to 
whom the present vestry are the legal and regular successors in the said vestry, and 
that the purchase was made for the use and benefit of the said church in the said 
parish. Ko statute of Virginia has been cited which creates church-wardens a corpor- 
ation, for the purpose of holding lands ; and at common law, their capacity was limited 
to personal estate. (1 Bl. Com. 394 ; Bro. Abr. Corp. 70, 84 ; 1 Roll. Abr. 893-4, 10; 
Com. Dig. tit. Esglise, F, 3 ; 12 Hen. VII. 27 b; 13 Hen. VII. 7, 9 b; 87 Hen. VL 6, 
80 ; 1 Bums* Eccles. Law 200 ; Gibs. 215.) It would seem, therefore, that the present 
deed did not operate by way of grant, to convey a fee to the church- wardens and their 
successors ; for their successors, as such, could not take ; nor to the church-wardens 
in their natural capacity ; for * heirs ^ is not in the deed. But the covenant of 
general warrant in the deed, binding the grantor and their heirs for ever, and warrant- 
ing the lands to the church-wardens and their successors for ever, may well operate, 
by way of estoppel, to confirm to the church and its privies the perpetual and bene- 
ficial estate in the land.*' 9 Cranch 52, 53. 
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*If the first question is decided against the plaintiff^ it will be unne- 
cessary to consider the other question, for it is not denied, that the 
vestry of the parish of Fairfax sufficiently represent the whole parish, 
for all the purposes of the original bill, and that both by the former laws of 
Virginia, and the canons of the Episcopal church, they, in connection witli 
the minister, have the care and management of all the temporalities of the 
parish, within the scope of their authority. To the consideration of this 
question, the attention of the court has been mainly directed ; and it is 
now my duty to explain the grounds upon which we have come to the con- 
clusion, that the vestry of the Episcopal church of Alexandria is the regular 
vestry in succession of the parish of Fairfax ; and being so, at the com- 
mencement of the former suit, the main objection to the title to the glebe 
falls, and the bill of the plaintiff ought to be dismissed. 

By the laws of Virginia, passed antecedent to the revolution, each parish 
was authorized to elect a vestry of twelve persons, to manage their paro- 
chial concerns ; and however many distinct Episcopal churches, or places of 
public worship, there were within the parish, the same vestry had the super- 
intendence and direction of them all. In point of fact, there were two such 
places of worship within the parish of Fairfax, the church at Alexandria, 
and the Falls church ; but the cure of both belonged to the same minister, 
who was the rector of the whole or the parish, and the parochial concerns 
were managed by a single vestry. Not the least trace can be found of any 
other vestry, *until the year 1819, when a vestry was chosen defdcto^ v^ak^ 
by persons purporting to belong to the Falls church, and that portion »- 
of the parish of Fairfax which is not included within the district of Colum- 
bia. Up to the year 1796, it is not disputed, that a vestry was regularly 
chosen for the whole parish ; and the place of the choice of the vestry, as 
well as the vestry meetings, appears to have been usually, but not universally, 
at Alexandria. In April 1796, a vestry was chosen for the parish, to serve 
for the usual period of three years, who continued to hold meetings until 
April 1799 ; and from that time, there seems to have been an interregnum, so 
far as the minutes in the parish-books afford information, until April 1804, 
when a vestry was chosen, for the usual term of three years ; and there has 
been a continuation of vestries from that election, down to the present time. 
The validity of these elections, from 1804, as elections of the vestry of the 
parish of Fairfax, forms the point in controversy, and will be presently con- 
sidered. Since the year 1 800, the Falls church has fallen into a state of 
dilapidation and decay, and public worship has not been celebrated there 
by the minister of the Episcopal church, on account of its deserted state ; 
but there has been a regularly inducted minister at the parish church in 
Alexandria, where divine services have been constantly performed. 

The counsel of the plaintiff contend, that the vestries chosen in 1804, 
and subsequently, are not to be deemed the vestries of the parish of Fairfax, 
but of the Episcopal church (that is, of Christ's *Church) in Alexan- r^^gg 
dria ; and they support their argument upon the following grounds : ^ 
1. That in the parish-books the entries constantly style them the vestry of 
the Protestant Episcopal church, a^, or in, or of, Alexandria, and not the 
vestry of the parish of Fairfax. 2. That, in point of fact, the congregation 
of Christ's Church, in 1803, separated themselves from the parish of Fair- 
fax, and formed a distinct Episcopal church. 3. That the elections were 
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made by sabscrlbers and contributora to the Episcopal church in Alexan- 
dria, and not by the parishioners at large of the parish of Fairfax. Under 
some one of these heads, all the objections urged at the argument may be 
arranged. 

As to the fii'st point. It is true, that in general, the style of the entries 
of the vestry meetings^ since 1804, is as the plaintiff stated it to be. But it 
will scarcely be contended, that the errors of a recording clerk, in descrip- 
tion, will change the nature or character of the vestry proceedings, or divest 
them of their authority, if, in point of fact, they constituted the vestry of 
the parish of Fairfax. The irregularities of merely ministerial otScers, and 
especially, of parish clerks, whose records are generally kept in a loose and 
inaccurate manner, have never been, hitherto, supposed to have such a con- 
trolling authority. Courts of justice will examine into the proceedings of 
ecclesiastical bodies, with indulgence ; and if, upon the whole, a consistent 
construction can be given to them, in conformity to existing rights, they will 
*A»iOl ®'*P1^''*^ them to be done in the exercise of those rights, rather *than 

^ in gross usurpations of authority. Now, there is no pretence to say, 
that there existed any right on the part of the congregation of the Episcopal 
church at Alexandria, to choose a vestry of its own, which should not be 
the vestry of the parish. The church itself, with the church-yard and 
appurtenances, belonged to the parish of Fairfax. It was the parish church. 
The vestry, which had a right to govern and manage its temporal concerns, 
was the parish vestry. It was an Episcopal church, under the direction and 
authority of the general Episcopal church of Virginia ; and by the canons 
of that church, made in conformity with the laws of Virginia, and never 
repealed, the vestry were to be elected for the parish. It is not lightly to 
be presumed, therefore, that an election of a vestry was intended to be made 
in any other manner than the canons of the Episcopal church and the rights 
of the parishioners would justify. The very fact of a total silence, and 
absence of any objection, through so long a period, would authorize the 
conclusion, that the vestry was understood to be a parish vestry, and its acts 
were for the benefit of the whole, and not for the part connected with the 
Alexandria church. It should also be recollected, that the Falls church had 
fallen into decay, and was no longer used for purposes of public worship. 
It was considered in the same light as if totally destroyed ; anh then, as the 
Alexandria church was the only worshipping church in the parish, nothing 
could be more natural than, in common parlance, and in parochial records, 
♦460l ^^ designate the vestry as the vestry of the Episcopal church o/\ *»n, 

^ or aty Alexandria. It was so in a strict sense, not because it was 
not the parish vestry, but because the church at Alexandria was the parish 
church, and its congregation, in an ecclesiastical sense, consisted of the 
Episcopalian parishioners of Fairfax. If we advert to the history of the Vir- 
ginia legislation on this subject, there will be found a natural reason for this 
apparent change of style, without any intended change of character. That 
legislation is referred to, somewhat at large, in the case of Terrett v. Taylor^ 
and need not here be minutely examined. The act of 1784, ch. 88, created 
the minister and vestry of every parish a corporation, by the name of the 
Protestant Episcopal church, in the parish where they respectively resided. 
When, by the subsequent act of 1786, ch. 12, this act was repealed, there 
was provision made, that all religious societies might, according to the rules 
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of their sect, appoint, from time to time, trustees to manage their property, 
which trustees were, by the subsequent act of 1788, ch. 47, declared to be 
the successors to the former vestries. The general Episcopal church of Vir- 
ginia, in convention, adopted general regulations on this subject, conform- 
ing, in substance, to the act of 1784, and providing for the regular appoint- 
ment of vestries, who should be trustees, for every Episcopal church in every 
parish. Under such circumstances, the natural denomination of the vestry 
would be, the vestry of the Episcopal church in the particular parish. And 
when, in consequence of the separation of the county of Alexandria from 
the state of Virginia, *by the cession to the United States, the parish r^ .^, 
church fell within the boundaries of Alexandria, the embarrassment ^ 
arising from this new state of things, might well create doubts as to the 
proper designation, and introduce the new appellation. Whether this 
description was right or wrong, is of no consequence ; for if there has been 
no legal change of character, in contemplation of law, the regular vestry of 
this church remains the vestry of the parish. It appears in proof, that a 
number of the congregation of the church at Alexandria, are persons residing 
without the boundaries of the district of Columbia, and in the Virginia part 
of the palish ; and there is not the slightest evidence that, in the election of 
vestries since 1804, a single parishioner of Fairfax has ever been refused his 
vote at any election, on account of his residence. We think, then, that the 
circumstance of a change of style in the parish records, furnishes no proof 
of the asserted change of character. In the election, however, of 1810, the 
entry in the books is, that the vestry were elected ^^ to serve the parish as 
vestrymen ;" and immediately afterwards, in subscribing the test, they speak 
of themselves as the vestry " of the Protestant Episcopal church of Alex- 
andria." Now, what parish is here spoken of? Plainly, the parish of 
Fairfax, for no other parish is pretended to exist. And when the vestry sub- 
scribed the test, as vestry of the church of Alexandria, it is as plain, that 
they understood that the parish and the church of Alexandria meant the 
same thing. If then the books of the ♦church are to furnish evidence r^ .^„ 
against the defendants, they are entitled to the benefit of the same ■- 
records, by way of explanation. 

The second ground is, that the congregation of the church at Alexandria 
has separated itself from the parish, and formed a distinct society, and can 
no longer be deemed the parish church of Fairfax. This is principally 
attempted to be sustained by an agreement made in 1803, which is found 
fastened, by wafers, to the vestry-book. That agreement, after reciting that 
a committee was appointed by "the Protestant Episcopal church of Alex- 
andria," to adopt measures for insuring a competent salary for a minister, 
Ac, and that the committee so appointed had reported, as an advisable mode, 
to rent out the pews to occupiers and others, at a fixed annual rent, amount- 
ing in the aggregate to $1186, and further proposed soliciting a voluntary 
subscription to supply any deficiency ; then proceeds to state, that the sub- 
scribers agree to rent the pews, and to pay to the Rev. Thomas Davis (then 
the rector of the parish) the sums annexed to their names, in quarterly pay- 
ments, Ac, reserving a right to surrender up their pews, at the end of a 
year. Such is the substance of the agreement ; and it is extremely difiicult 
to perceive, how it conduces to prove, in any shape, the establishment of 
a new society. It is to be considered, that the church, whose pews were to 
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be disposed of, was the parish church of Fairfax ; and k cannot be pretended, 
that the parish could be deprived of it, except by its own consent, through 
*4.ft^l ^^® authorized *agents. A new society, composed partly of the 

-* parishioners, had no more right or power to dispose of the pews than 
utter strangers. It would be as gross a usurpation, and as tortious an act, 
in the one case, as in the other. But there can be no doubt, that a parish 
may regulate the sale or renting of the pews of the church, in such manner 
as may conduce to the general benefit. The parish is not the less the owner 
of the church, because the pews in it are rented or sold to others ; for the 
right to the exclusive use of the pews, is very different from the right to the 
freehold in the church itself.* The agreement, in the present case, was 
nothing more, and purports to be nothing more, than a mere agreement for 
renting the pews. It is made with persons who are the committee of the 
church, and who claim the right to use it. It is an act which might be done 
by authority of the parish, without in any respect transcending its rights or 
duties. How, then, is it to be deemed an act which indicates the creation 
of a new society, or a separation from the parish ? What authority could 
any new society claim to the parish property ? If such a claim had been 
made, it would have been resisted ; and the very circumstance, that no 
resistance was made, is conclusive that the agreement was made, in the exer- 
cise of ordinary parochial rights, and indicated no severanoe of interests. 
In point of fact, an agreement, in substance like the present, was made, 
respecting the pews in this very church, in the year 1785 ; and yet no one 
supposed that the church ceased to be the parish church, or that the 
*4fl4l *'*ubscriber8 constituted a new society. There is another circum- 

^ stance, which is too significant to be passed over in silence ; it is, 
that the Rev. Mr. Davis, to whom the agreement in question refers, was 
regularly inducted, in the year 1792, as rector of the parish of Fairfax, and 
continued to officiate as such, in this very church, down to the year 1806, 
three years after this agreement was made. During all this period, the free- 
hold of the glebe was vested in him, as persona ecclesioB, How, then, is it 
possible to maintain, that the support of the rector of the parish, in the exer- 
cise of his parochial rights and duties, and the continuance of the rector in 
possession of the glebe and the church, can be construed as an abandonment 
of all connection with the parish, and a renunciation of its privileges ? It is 
a fact also, corroborative of the view that has been already taken by the 
court of this agreement, that the possession and management of the tempo- 
ralities of the church, have always been in the vestries of the Alexandria 
church, since 1804. They have exercised the sole and exclusive control 
over them. They have never disclaimed, in any ecclesiastical assembly, 
their former connection. They have not applied to the bishop, or other 
• proper authority, to be formed into a new and distinct society, separate 
from the parish. And yet, it is not denied, that, by the rules and customs 
of the sect, new Episcopal societies are not admitted to be formed within 
the bounds of existing parishes, without the consent of the proper ecclesias- 

* A pew-bolder has no legal interest in the Id. lOS ; Cooper v. Presbyterian Church, 82 Id. 

church edifice ; he baa merely a right to occupy 222 ; White v. Metbodiat Episcopal Church, 8 

the pew, during divine service. Bronson v. St. Lans. 477 ; Abemethey v. Church of the Pari- 

Peter's Church, 7 N. T. Leg. Obs. 861 ; Voor- tans, 8 Daly 1. 
heea o. Presbyterian Church, 8 Barb. 136 ; 17 
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tical authority. In the act of consecration of the ^church, in 1814, the 
vestry expressly declare the church to be the parish church of Fairfax, 
and in virtue of their authority, as the vestry thereof, they dedicate it 
to the public worship of God ; and the bishop of the diocese then acknowl- 
edged and consecrated it as such. In the year 1807, the Rev. Mr. Gibson was 
elected rector of the parish, upon the resignation of the Rev. Mr. Davis ; 
and on that occasion, the vestry resolved, that he should be inducted 
as re tor of the parish ; and in the succeeding election of the vestry, in 
the same year, the vestry are stated in the records to be chosen " to serve the 
parish." So that, if in the records there are single expressions which, stand- 
ing alone, might be of doubtful interpretation, the solemn acts of the vestry 
in consecrating the church, in choosing the minister, and in managing the 
temporalities, all point to their character as representatives of the whole 
parish. It may be added, that in the bill of Terrett v. Taylor^ the vestry 
assume to be the parish vestry in succession ; and that in the answer to the 
present bill, by the defendants, who are the existing vestry of the church of 
Alexandria, they assert, in the most positive and solemn manner, the same 
character, and utterly deny the allegations of the defendant's bill on this 
point. So that, unless the court were prepared to divert the clear purport 
of the evidence, and the solemn acts of the church, for a series of years, and 
the presumptions arising from long and undisputed possession of the pro- 
perty, and exercise of parochial authority, on account of some irregularities, 
which may occur in the transaction *of most public bodies, the conclu- T*Aaa 
hion cannot be arrived at, that the church at Alexandria has ceased ^ 
to be the parish church of Fairfax, or that its congregation has become a 
distinct society. 

The third ground of objection is, that the vestry were chosen, not by the 
parishioners of Fairfax, but by subscribers and contributors to the Episcopal 
church at Alexandria. This objection proceeds upon the supposition, that 
if the vestry is de facto the vestry of the parish, the very mode of choice 
demonstrates that it cannot be the vestry de jure. Whether, in a case like 
that before the court, the inquiry can properly be gone into, as to the mode 
and regularity of the choice of a vestry actually in office and exercising the 
duties thereof ; and if the inquiry be proper, whether the legal distinc- 
tion between a vestry de jure and de faciOy could avail the plaintiff, are 
questions upon which it is not necessary for the court to express any opinion. 
We think, a short examination of the subject will put the objection at rest, 
whatever might be the conclusion drawn from such a legal distinction. 

Before the revolution, the Episcopal church was the established church 
of Virginia, and all the parishioners were liable to be rated for parish taxes, 
and were entitled to vote in the choice of the vestry. But the church 
establishment fell with the revolution, and the compulsive power of taxation 
ceased ; and as no person could be compelled to worship in the Episcopal 
church, or pay taxes for its support, the parishioners of the Episcopal church, 
in the ecclusias tical sense of the term, afterwards *consi8ted only of ^^^^lh 
the Episcopalian contributors and members. The act of 1784, ch. 88, ■- 
provided that, at all future elections of vestries, no person should be allowed 
to vote, who did '' not profess himself a member of the Protestant Episcopal 
church, and actually contribute towards its suppoit." Although this act was 
repealed by the act of 1786, ch. 12, yet the same act saved the management 
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of their property, and regulation of their discipline, according to the rules of 
their own sect, to all religions societies. By the canons of the Episcopal 
church, subsequently passed, the right to elect vestries is confined to the 
freeholders and housekeepers, who are members of the Protestant Episcopal 
church within the parish, and regularly contribute towards the support of 
the minister, and to the common exigencies of the church within the parish.'' 
These canons, being assented to by the various parishes which they govern, 
and not being inconsistent with the laws of Virginia, are not denied to be in 
force for the parochial purposes. Now, there is not in this record the 
slightest proof, that any election of the vestry has been made in any other 
manner, than that pointed out by the canons of the church ; and the answer 
of the defendants expressly avers, that the choice has been constantly made 
according to the canons of the church, and that no person belonging to the 
Falls church, has ever been a contributor, or ever offered to vote at any 
election. It seems to the court, therefore, that, the elections being regularly 
made, by persons qualified according to the canons, the whole foundation of 
^ 1 the objection is removed. *No inference can be deduced from this 
J circumstance, in proof of the Alexandria church having separated 
itself from the parish, and become a distinct and independent society. 

It has been said, that the parishioners of the whole parish are the cestuis 
que trust of the glebe and other parochial property, and ought to be parties 
to any bill to dispose of it. But m an accurate and legal sense, the parish- 
ioners are not the ceatuis que trusty for they have, individually, no right or 
title to the property. It is the property of the parish, in its corporate or 
aggregate capacity, to be applied and disposed of for parochial purposes, 
under the authority of the vestry, who are its legal agents and representa- 
tives. Upon the sale of the glebe, the p/oceeds become parochial property, 
and must be applied for the common benefit, the maintenance of the minister, 
the repairs of the churches, and other parochial expenses, by the vestry, in 
good faith. But the mode, and extent, and circumstances, under which the 
fund is to be applied, are necessarily left to the discretion of the vestries, 
from time to time chosen. An abuse of their trust or duty, is not to be 
presumed ; and if it should occur, the same remedy will belong to the 
parishioners, as in other cases, where money is wantonly misapplied to 
wrong purposes, which constitute a common fund for the benefit of the 
whole parish, and not for the benefit of a part. It will be suflicient to decide 
upon such a case, when it shall arise in judgment. But the individual 
parishioners, residing out of Alexandria county, were no more necessary to 
*^ftQi ^® made *partie8 to the bill praying a sale of the glebe, than the 
-' individuals residing within the county. Both were represented in 
the only way known to the laws, by the vestry duly appointed to manage 
parochial concerns. 

These ar3 some of the reasons which have led the court to the conclusion 
that has been already stated, to wit, that the vestry of the church in Alex- 
andria is, in succession, the regular vestry of the parish of Fairfax. This 
decision renders it unnecessary to consider the other points raised at the 
argument ; and it remains only to declare, that the judgment of this court 
is, that the decree of the circuit court dismissing the bill, be aflirmed with 
costs. 

Decree affirmed. 

206 



1824J OP THE UNITED STATES. i60 

Doddridge v. Thompson and others. 
Virginia military land-warrants. 

\ Under the reserve contained in the cession act of Virginia, and under the acts of congress of 

August 10th, 1790, and of June 9th, 1794, the whole country lying between the Scioto and Lit- 
tle lliaini rivers, was subject to the military warrants, to satisfy which the reserve was made. 

The ten-itory lying between two rivers, is the whole country, from their sources to their mouths ; 
and if no branch of either of them has acquired the name, exclusive of another, the main branch 
to its source, must be considered as the true river. 

The act of June 26th, 1812, to ascertain the western boundary of the tract reserved for the mili- 
tary warrants, and which provisionally designated Ludlow^s line as the western boundary did 
*not invalidate the title to land between that line and flobeits's line, acquired under a r^^H/v 
Virginia military wan-ant, previous to the passage of the act. *■ 

The land between Ludlow's and Roberts's line was not withdrawn from the territory liable to be 
surveyed for military warrants, by any acts of congress passed before the act of June 26th, 
1812.' 

Error to the Circuit Court of Ohio. 

March 6th, 1824. This cause was argued by CTay, for the plaintiffs; and 
by the Attorney- Generaly for the defendants. 

March 16th. Marshall, Ch. J., delivered the opinion of the court. — 
Both parties in this cause claim under grants made by the United States, in 
that tract of country which was reserved by Virginia, out of her cession to 
congress, for the purpose of satisfying the claims of her officers and soldiers 
on continental establishment. The reserve was at first dependent on a 

I deficiency of good land to satisfy those claims, in a territory reserved for 

the same objects in Kentucky, which was then a part of Virginia ; but the 
necessity of making this fact appear, was afterwards dispensed with, and 
the deficiency was admitted to exist. The plaintiff, having the oldest patent, 
has, of coui-se, the better title, if his patent be valid. A case was agreed in 
the circuit «».ourt, on which dpro formd judgment was rendered for the 
defendant, which is now before this court on a writ of error. 

*The plaintiff claims under a military warrant, issued to one of v^A^-i 
the officei's of the Virginia line, on continental establishment ; and the ^ 
defendant, under a purchase made from the United States, subsequent 
to the emanation of the plaintiff's grant. The first question made in the 
cause is, whether the land in controversy be within the Virginia reserve. 
The words are, that if the quantity of land reserved, on the south-east side 
of the Ohio, " for the Virginia troops on continental establishment, should 
prove insufficient for their legal bounties, the deficiency should be made up 
to the said troops, in good lands between the Scioto and Little Miami." 

In 1790, congress passed an act (1 U. S. Stat. 182), in which, after recit- 
ing that the agents for the troops of Virginia had reported to the executive 
of that state, that there was a deficiency of good lands in the territory 
reserved on the south-east of the Ohio, and, after directing the secretary of 
war to make a return to the executive of that state, of the number of officers, 

P non-commissioned officers and privates, who served in the Virginia line, on 

continental establishment, it is enacted, ^' that it shall and may be lawful for 
the said agents to locate, to and for the use of the said troops, between the 
rivers Scioto and Little Miami, such a number of acres of good land, as shall, 
together with the number already located between the said two rivers, and 
the number already located on the south-easterly side of the river Ohio, bo 
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equal to *the aggregate amount so to be returned, as aforesaid, by the 
secretary of the department of war." 

In June 1794, congress passed another act (1 U. S. Stat. 894) on this 
subject, declaring, that every officer and soldier of the Virginia line, on con- 
tinental establishment, entitled to bounty lands, between the Scioto and 
Little Miami rivers, " shall, on producing the warrant, or a certified copy 
thereof, and a certificate under the seal of the office where the said 
warrants are legally kept, that the same, or a part thereof, remains unsatis- 
fied ; and on producing the survey, agreeably to the laws of Virginia, for 
the tract or tracts to which he or they may be entitled, as aforesaid, to the 
secretary of the department of war, such officer and soldier, his or their 
heirs or assigns, shall be entitled to, and receive a patent for the same, 
from the president of the United States." 

Under these acts, the plaintiff's patent was issued It is not, we think, 
to be questioned, that under the reserve contained in the cession act of Vir- 
ginia, and under the acts of congress which have been recited, the whole 
country lying between the Scioto and Little Miami was subjected to the 
military warrants, to satisfy which the reserve was made, and any part of it 
might be surveyed for any person holding such warrant. What is the extent 
ot this country ? The plaintiff contends, that it is the territory between the 
Ohio, into which both rivers empty, and a line to be drawn from the source 
♦ifril ^* ^^® main '^branch of one river to the source of the main branch 
J of the other, and the rivers themselves, from their sources to their 
mouths. 

The Scioto is a much longer river than the little Miami, and the defend- 
ant has suggested, that the country reserved may be limited by the Ohio on 
one side, and a line drawn from the source of the Miami to the Scioto, which 
shall be parallel with the Ohio, on the opposite side. But this suggestion 
has not been pressed ; and the idea it conveys is directly opposed to the 
words of the reserve, and the construction which has been uniformly given 
to the deed of cession, by both the contracting parties. The territory 
lying between two rivers, is the whole country, from their sources to their 
mouths ; and if no fork of either of them has acquired the name, in exclusion 
of another, the main branch, to its source, mast be considered as the true 
river. Any other rule would be arbitrary, depending on caprice, not on 
principle ; and the whole legislation of congress upon the subject shows, we 
think, a disposition to be guided by this reasonable rule. 

We are relieved from the inquiry respecting the the main branches of 
these rivers, by the case agreed, which finds a map, certified by the commis- 
sioner of the land-office, dated the 26th of February 1826 ; and that a line 
on the said map, marked and thereon described as Roberts's line, represents 
a line extending from the source of the Little Miami to the source of the 
Scioto, and that the sources of both rivers are truly shown thereon. Admit- 
♦4*'4l ^^"^ ^^^^ ^^^^ ^^ constitute the true boundary *of the military reserve, 
^ the land in controversy lies within it; and the plaintiffs patent 
would, consequently, be valid, if it depended entirely on the original deed 
of session, and the acts of congress which have been recited. But the 
defendant's counsel contends, that as the plaintiffs title was to be derived 
from the government of the Union, it must have been obtained conformable 
to the laws of the United States^ or is invalid. 
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It has been very truly observed, that, while the government of the Union 
IS to bo considered as holding the territory ceded by Virginia, in trust for 
the officers and soldiers of the Virginia line, so far as the reservation for their 
benefit extends, it is also to be considered as holding the lands not reserved, 
in trust for the nation ; and as being bound by its high duties to execute 
that trust. Congress, therefore, found it necessary to provide for the sale 
of the territory, not included within the reserve ; and its laws made for this 
purpose may control, and have controlled, the original rights of the military 
claimants, and have established a line between the sources of the Scioto and 
Little Miami, different from that for which the plaintiff contends. Without 
questioning the power or the government, the court will proceed to inquire 
whether congress has passed any law, contracting the military reserve within 
narrower limits than are prescribed by the deed of cession, as herein cop- 
strued, or has made any provision which, in any manner, affects the plain- 
tiff's grant. 

In May 1785, congress passed " an ordinance for ascertaining the mode of 
granting lands in the * western territory," in which, for the purpose of r^ . ,.- 
securing to the officers and soldiers of the Virginia line, on continental ■- 
establishment, the bounties granted them by that state, it is ordained, '^ that 
no part of the la^d between the rivers called Little Miami and Scioto, on 
the north-west side of the river Ohio, be sold, or in any manner alienated, 
until there shall first have been laid off and appropriated for the said officera 
and soldiers, and persons claiming under them, the lands they are entitled 

I to, agreeably to the said deed of cession, and act of congress accepting the 

same." In May 1796, congress passed an act (1 U. S. Stat. 464) for the sur- 
vey and sale of these lands, directing the appointment of a surveyor-general, 
whose duty it should be " to survey and mark the unascertained outlines of 
the lands lying north-west of the river Ohio, and above the mouth of the 
river Kentucky, in which the titles of the Indian tribes have been extin- 
guished, and to divide the same in the manner hereinafter directed." The 
2d section enacts, '< that the part of the said land which has not been already 
conveyed," Ac, " or which has not been heretofore, and during the present 
session of congress, may not be, appropriated for satisfying military land 
bounties, and for other pui*poses, shall be divided," Ac. This law, then, 
which gives to the surveyor-general his authority to survey the country gen- 
erally, and to lay off the lauds as prescribed in the act, excludes from this 
general authority all lands previously *appropnated for military land r*. ^^ 
bounties, and for other purposes; and, consequently, excludes the *- * 
lands between the Scioto and the Little Miami. 

In May 1800, congress passed an act (2 U. S. Stat. 73), providing further 
for the sale of these lands, and establishing for that purpose four land-offices. 
The places at which these offices shall be fixed are designated in the act, and 
the district of country attached to each, is described. Neither of these 
districts comprehends any lands between the Scioto and the Little Miami. 

I The surveyor-general was not authorized to survey any lands within the 

military reserve, nor was the sale of such lands authorized at any of the 
laud-otfices. In the execution of this act, the surveyor-general caused a line 
to be run from the source of the Little Miami towards what he supposed to 
be the source of the Scioto, which is denominated Ludlow's line, and sur- 
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veyed the lands west of that line, In sections and parts of sections, as pre- 
scribed in the act of congress. 

In March 1804 (2 U. S. Stat. 274), congress passed a law for ascertaining 
the boundary of the land reserved by the state of Virginia for military 
bounties, which enacts, '* that the line run under the direction of the sur- 
veyor-general of the United States, from the source of the Little Miami 
towards the source of the Scioto, and which binds, on the east, the surveys 
of the lands of the United States, shall, together with its course contin- 
ued to the Scioto river, be considered and held as the westerly boundary 
*A»"7l *^^^®» north of the source of the Little Miami, of the territory reserved 
* ^ by the state of Virginia, between the Little Miami and the Scioto 
rivers, for the use of the officers and soldiers of the continental line of that 
state : provided, that the state of Virginia shall, within two years after the 
passing of this act, recognise such line as the boundary of the said territory." 
The line mentioned in this act, is called Ludlow's line. 

This act shows, we think, very clearly, that congress did not mean to 
assert a power to fix the western boundary of the military reserve. The 
deed of cession, and the act of acceptance, were considered as forming a 
contract respecting a territory, the western line of which could not, at the 
time, be fixed with precision, and which was unavoidably described in terms 
requiring subsequent explanation and adjustment. This^adjustment was to 
be made, not by one of the parties, but by both ; and this act is an essay 
towards it. Congress makes a proposition to Virginia, by which the United 
States are to be bound, provided Virginia accepts it within two years. If it 
be not accepted, within that time, the parties stand on their original rights, 
as if it had never been made. This is a very fair and equitable proceeding 
on the part of the government, and is founded on the idea that the rights of 
the parties are equal. Had Virginia accepted this proposition, it would 
have become a contract, and Ludlow's line would have been established as 
the western boundary of the military reserve ; the land in controversy lying 
west of that line, would not have been liable to be surveyed to satisfy the 
♦J.7R1 P^*i"^*ff's warrant. *But Virginia did not accept the proposition, 
-I and the rights of the parties remained as if it had never been made. 

In 1812 (2 U. S. Stat. 764), congress made another effort to establish this 
line. The president was authorized to appoint three commissioners, to meet 
commissioners to be appointed by Virginia, who were to agree on the west- 
ern line of the military reserve, and to cause the same to be surveyed and 
marked out. Should commissioners from Virginia fail to meet them, they 
were to proceed alone, and make thoir report to the executive. In the mean- 
time, and until the line should be established by consent, Ludlow's line was to 
be considered as constituting the western boundary of the Virginia reserve. 

The commissioners of the United States were met by those of Virginia, 
and they proceeded to ascertain the sources of the two rivers, and employed 
a Mr. Charles Roberts to survey and mark a line, from the source of one to . 
that of the other. This line is called Roberts's line, is reported by the com- 
missioners to the executive, and is found, in the case agreed, to represent 
truly a line drawn from the source of the Little Miami to the source of the 
Scioto. The Virginia commissioners, however, refused to accede to this 
line, and claimed to run, from the source of the Scioto, a straight line to the 
mouth of the Little Miami, which would pass south of that river, and include 
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a considerable tract of country not lying between that river and the Scioto. 
This demand prevented an agreement *estabnshing Roberts's line ; v^.^j^. 
and as the act of June 1812, provisionally designated Ludlow's line ^ 
as the western boundary of the reserve, until one should be finally estab- 
lished, with the consent of Virginia, it remains the boundary for the present. 

Had the plaintiff's title been acquired subsequent to the passage of this 
act, there would be much force in the objection to it ; but it was acquired 
before this act passed, and cannot, we think, be affected by it. Congress can- 
not have intended to annul, by a legislative act, a title which was valid at the 
time ; and a law which does not express that intention, ought not to have 
that effect given to it, by construction. If the words of the act of 1804 were 
doubtful, which they are not, the act of 1812 would expound them, and show 
that not even a temporary boundary had been previously fixed. The appoint- 
ment of commissioners to meet others to be appointed by Virginia, who 
were to agree upon and mark the true line, and the establishment of a 
temporary line, till such agreement should be made, prove incontestably, 
that congress did not suppose the line to be established. Had the com- 
missionera from Virginia assented to the equitable proposition made by 
those of the United States, the plaintiff's patent, founded on a survey 
made before that time, would be admitted to be unassailable. And yet the 
land was, in fact, within the territory actually reserved at the time the sur- 
vey was made, and no law had then passed, substituting any other line for 
the true one. The act of 1812 does not look back, and annul existing titles ; 
it is entirely prospective, and leaves *prior titles as it found them. r«^«^ 
If, then, there be no other act of congress, which impairs this patent, ^ 
it must be considered as valid. 

The defendant contends, that there are previous acts, by which the land 
between Ludlow's and Roberts's lines was withdrawn from the territory 
liable to be surveyed for military warrants. The act of 1804, already men- 
tioned, enacts, '* that ail officers and soldiers, or their legal representatives, 
entitled to bounty lands within the above-mentioned reserved territory, 
shall complete their locations, within three years after the passing of this 
act," and that the locations made within that part of the territory to which 
the Indian title has been extinguished, shall be surveyed, and the surveys 
returned to the department of war, within five years. The 3d section pro- 
vides, that such parts of the territory as shall not have been located, and 
such part as shall not have been surveyed, and the surveys returned to the 
department of war, within the times prescribed by the act, shall be released 
from any claim for such bounty lands, and shall be disposed of in conformity 
with the laws passed for that purpose. 

In March 1807, an act passed, giving three years further time for making 
locations, and five years further time for making and returning surveys ; 
" provided, that no location.^ as aforesaid, within the above-mentioned tract, 
shall, after the passing of this act, be made on tracts of land for which 
patents had previously been issued, or which had been previously sur- 
veyed ; and any patent which may nevertheless be obtained, for r^c^jj, 
'^land located contrary to the provisions of this section, shall be con- ^ 
sidered as null and void." The time for making locations and surveys was 
further extended, by subsequent acts containing the same proviso. 

fl^e defendant contends, that this proviso comprehends the land pre- 
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viously surveyed by the surveyor-general of the United States. We do not 
concur in this opinion, for several reasons. The words refer to the whole 
military reserve, and seem intended to apply to surveys which might be 
made throughout that entire tract of country, not to the land surveyed in 
townships, sections, and parts of sections, by the United States, west of 
Ludlow's line. There were such surveys. The records of this court show, 
that many controversies were produced in that country, by the mode of 
locating and surveying military lands, which had been adopted under the 
laws of Virginia ; and it is not unreasonable to suppose, that congress, 
when giving further time to make locations and surveys, might be disposed 
to cure the defects in titles already acquired, and to prevent second loca- 
tions on lands already located. The words of the proviso, too, are adapted 
to the saving of private rights. 

It has great influence, we think, on this question, that if the proviso be 
construed to comprehend the surveys made by the United States, it would 
amount to the establishment of Ludlow's line ; for those surveys were made 

*482l "P ^^ ^^*^ ^^^^^ *"^ would indirectly curtail the Virginia military 
■' reserve. This was obviously not, at that time, the intention of tbe 
government. Subsequent to this period, in 1812, commissioners were 
app Dinted for the purpose of agreeing with those of Virginia on the 
true line, and marking it ; who were directed " to note the intersec- 
tions, if any, of said line with any surveys heretofore authorized by the 
United States." Congress was induced to give further time for making 
the^e locations and surveys, by a just sense of the real difficulties attending 
the completion of titles in that country, and an equitable regard for the 
rights of the claimants. There can be no reason to suppose, that it was 
intended to withdraw one part of the country from these claims, more than 
another. 

If this intention had existed, it would have been manifested in more 
intelligible and direct words. Instead of the ambiguous language used in 
this proviso, all locations would have been restrained beyond Ludlow's line ; 
congress would have avowed its intention in plain terms, and would have 
effected its object by direct means. But the course of legislation which has 
been pursued on this subject, the scrupulous regard which the government 
has shown to the conditions on which the cession of Virginia was made, 
the liberal and fair offers of the United States, for adjusting the real extent 
of the reserve, forbid a construction which would indirectly abridge that 
reserve. 

But were it to be admitted, that the proviso does comprehend the lands 
between the lines surveyed by Roberts and Ludlow, that admission could 
not affect this cause. The words of the proviso are, " that no locations 
*483l ^^^^^ ^^ made on tracts of land, for which patents had been previously 
issued, or which had been previously surveyed." The prohibition 
respects future locations, not future surveys ; and the case does not show 
when this location was made. It might have been made previous to the 
passage of the act of 1807 ; and the presumption of law is, that it was 
made before that time, since the patent is presumed to be valid, until the 
contrary is shown. 

On both points, the court is of opinion, that the law upon this case 
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ia for the plaintiff, and that the judgment of the circuit court, in favor of 
the defendants, muBt be reversed, and judgment entered for the plaintiff. 

Judgment reversed. 

Rioos V. Tatloe. 
Evidence, — Lost instrument, 

|f a party intend to use a written instrument in evidence, be must produce the original, if in his 

possession. But if it be in the possession of the other party, who refuses to produce it, after 

notice, or if the original be lost or destroyed, secondary evidence (being the best which the 

nature of the case allows) will be udniittcd. 
The party in such case, may read a counterpart ; or, if there be no counterpart, an examined 

copy ; or, if no such copy, may give parol evidence of the contents. 
Where a writing has been voluntarily destroyed, for fraudulent purposes, or to create an excuse for 

its non-production, secondary evidence *of its contents is not admissible. But where r^^.Q. 

the destruction or loss (although voluntary) happens through mistake or accident, such *■ 

evidence will be admitted. 

Ebbos to the Circuit Court for the District of Columbia. 

February 26th, 1824. This cause was argued by Key^ for the plaintiff ; 
and by Hay^ for the defendant, citing.2 McNally on Evid. 344 ; 1 Phil, on 
Evid. 16V ; 3 T. R. 61 ; 3 Dall. 415. 

March 16th. Todd, Justice, delivered the opinion of the court. — This 
was an action on the case, brought by the plaintiff against the defendant, in 
the circuit court of the district of Columbia, upon a contract in writing, 
entered into between the plaintiff and defendant, for the sale of bank-stock 
of the Central Bank of Georgetown. 

At the time that this contract was entered into, each party had a counter- 
part of the contract, and the plaintiff, alleging the loss of his, gave notice 
to the defendant to produce upon the trial, the one which he> the defendant, 
had ; but the defendant declined producing it, stating that he had lost 
his also. In consequence of these losses, the plaintiff, upon the trial of the 
cause, offered to prove, by a person wlio was a witness to the contract, and 
had subscribed it as such, the contents of tlie contract, and to entitle him- 
self to give this testimony, made the following affidavit : "The plaintiff in 
this cause makes oath, in relation to the memorandum *of agreement r«j^«r 
between the defendant and himself, relative to the stock in the dec- '- 
laration mentioned, that his impression is, that he tore up the same, after 
the transfer of the stock, believing that the statements upon which the con- 
tract had been made were correct, and that he would have no further use for 
the paper. He is not certain, that he did tear it up, and does not recollect 
doing so, but such is his impression. If he did not tear it up, it has become 
lost or mislaid ; and that he has searched for it among his papers, repeatedly, 
and cannot find it." The defendant objected to this testimony, and insisted, 
that no evidence ought to be given of the contents of the said contract. 
The court sustained the objection ; whereupon, a verdict and judgment was 
given for the defendant. The plaintiff filed a bill of exceptions to the 
opinion of the court, excluding the evidence aforesaid from going to the 
jury, and the cause is brought up to this court by a writ of error. 

The only question to be decided by this court is, whether the circuit 
court erred in rejecting the said evidence. Whether the plaintiff in the 
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causo was a competent witness to prove the loss or destruction of the written 
agreement, referred to in the bill of exceptions, need not be inquired into, 
as it was not objected to in the court below, and the question was waived 
by the defendant's counsel in this court, llie admissibility of evidence of 
the loss of a deed, or other written instrument, is addressed to the court, and 
not to the jury. 

*48fi1 *The general rule of evidence is, if a party intend to use a deed, 
^ or any other instrument, in evidence, he ought to produce the original, 
if he has it in his possession ; but if the instrument be in the possession of 
the other party, who refuses to produce it, after a reasonable notice, or if the 
original be lost or destroyed, secondary evidence, which is the best that 
the nature of the case allows, will, in that case, be admitted. (Phillips on 
Evid. 399.) The party, after proving any of those circumstances, to account 
for the absence of the original, may read a counterpart, or, if there be no 
counterpart, an examined copy, or, if there should not be an examined copy, 
he may give parol evidence of the contents. 

It is contended by the defendant's counsel, that the affidavit is defective, 
not being sufficiently certain or positive, as to the loss of the original writing. 
The affiant only states his impression that he tore it up ; and if he did not 
tear it up, it has become lost or mislaid ; that this is in the alternative, and 
not certain or positive. We do not concur in this reasoning. An impression 
is an image fixed in the mind, it is belief ; and believing the paper in ques- 
tion was destroyed, has been deemed sufficient to let it the secondary evi- 
dence. (Phillips on Evid. 399 ; 7 East 66 ; 8 Ibid. 284.) The alteraative 
alluded to is, *^ if he did not tear it up, it has become lost or mislaid." 
Now, if he tore it up, it was destroyed ; if it was not destroyed, it was lost 
or mislaid ; in either event, it was not in the power or possession of the 
^ . 1 affiant, which, we think, is sufficiently ^certain and positive to let in 
J the secondary evidence. 

It is further contended, that it appears from the plaintiff's own showing, 
the destruction or loss of the writing was voluntary, and by his default ; in 
which case, he ought not to be permitted to prove its contents. It will be 
admitted, that where a writing has been voluntarily destroyed, with an 
intent to produce a wrong or injury to the opposite party, or for fraudulent 
purposes, or to create an excuse for its non-production, in such cases, the 
secondary proof ought not to be received ; but in cases where the destruc- 
.tion or loss (although voluntary) happens through mistake or accident, the 
party cannot be charged with default. In this case, the affiant states, that 
if he tore up the paper, it was from a belief that the statements upon which 
the contract had been made were correct, and that he would have no further 
use for the paper. In this he was mistaken. If a party should receive the 
amount of a promissory note in bills, and destroy the note, and it was 
presently discovered that the bills were forgeries, can it be said, that the 
voluntary destruction of the note would prevent the introduction of evidence 
to prove the contents thereof ; or, if a party should destroy one paper, 
believing it to be a different one, will this deprive him of his rights growing 
out of the destroyed paper ? We think not. Cases of voluntary destruc- 
tion of papers, arising from mistake, as well as from accident, might be 
♦4881 ^'^^^^P^^^^ ^ infinitum. In this case, the evidence offered was *that 
^ of the subscribing witness to the writing ; it was the best evidence 
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that the nature of the case admitted, which was in the possession or power 
of the party. This court is, therefore, of opinion, the circuit court erred in 
refusing to let the said evidence go to the jury. 

It was further contended by the defendant's counsel, that the declara- 
tion is radically defective, stating no cause of action whatever. If there 
had been a single count only, in the declaration on the written contract, it 
might be necessary to go into an examination of this point ; but as there is 
a count for money had and received, and money paid and advanced, which 
if the evidence had been permitted to go to the jury, and they had found 
their verdict on this count, it would have been clearly good, we deem it 
immaterial to decide it. 

Judgment reversed, and a venire /adcts de novo awarded.' 



*HuGHB8 and others, appellants, v. Edwabds and wife, respondents. [*489 
Mortgage. — British treat;/. — Bond fide purchaser. — Improvements. 

Where a mortgage deed contained a defeasance, that the mortgagor should pay the debt, accord- 
ing to the condition of a bond recited in the deed, by which it was payable on a day ah'eady 
past, at the time of the execution of the deed : held^ tbat this ciivumstance did not avoid the 
mortgage deed in equity, where it was to be considered as a conveyance, absolute at law, but 
intended as a security mei-eiy, and to be treated in the same manner as an ordinary mortgage. 

A court of equity looks to the substantial object of the conveyance, and will con.<«ider an abso- 
lute deed as a mortgage, whenever it is shown to have been intended merely as a security for 
the payment of a debt.' 

In the case either of a legal or ecjuitable mortgage, the mortgagee may pursue his legal reinedy by 
ejectment, and, at the same time, file his bill to foreclose the equity of redemption. 

Under the 9th article of the treaty between the United States and Great Britain, of 1794, it is not 
necessary tor the alien to show that he was in the actual possession or seisin of the land, at the 
date of the treaty, which applies lo the title, whatever that may be, and gives it the same legal 
validity as if the paities wei-e citizens : the title of an alien mortgagee is protected by the 
treaty. 

But, independent of the stipulations of the ti-eaty, an alien moitgagee has a right to come into a 
court of equity, and have the pro|)erty which has l)een pledged for the payment of the debt, 
sold for the purpose of raising the money ; his demand is merely a pei-sonal one, the debt being 
considered as the principal, and the land as an incident. 

A mortgagor cannot redeem, after a lapse of twenty years, after forfeiture and possession by the 
mortgugee (which period has been adopted m equity by analogy to the statute of limitations), 
no interest having been paid in the meantime, and no circumstances appearing to account for 
the neglect.'* 

•Where the mortgagee brings his bill of foreclo£ui«, the mortgage will, after the same r^.^^ 
length of time, be presumed to have been discharged, unless circumstances can be *- 
shown to repel the presumption ; as, payment of interest, a promise to pay, an acknowledgment 
by the mortgagor that the mortgage is still subsisting, and the like. 

A bond fide purchaser under the mortgagor, with actual notice of the mortgage, or constructive 
notice by means of a registry, can only protect himself, by the lapse of time, or other equity, 
under the same circumstances which would afford a protection to the mortgagor. 

Such a purchaser is not entitled to have the value of the improvements made by him, deducted 
from the proceeds of the sale of the mortgaged premises. 

' For a further decision in this case, see 2 Cr. Wyman, 19 Id. 289; Chickering v. Hatch, 8 

C. 0. 687, which resulted in another reversal, Sumn. 474 ; Bentley v. Phelps, 2 W. k M. 426 ; 

in : Pet. 591. Jewctt r. Cunanl, 3 Id. 277. 

• Sprigg V, Bank of Mount Pleasant, 14 Pet. » Cromwell v. Bank of Pittsburgh, 2 Wall 

201; Morris V. N'zon, 1 How. 118; Babcock v. Jr. C. C. 669 ; Dexter v. Arnold, 1 Sumn. 109. 
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Appeal from the Circuit Court of Kentucky. 

February 28th, 1824. This cause was argued by Clay^ for the appellants, 
citing, Foster v. Hodgson, 19 Ves. 184 ; Cholmonddey v. Clinton, 2 Jao. & 
Walk. 81 : and by Wickliffe, for the respondents. 

Washington, Justice, delivered the opinion of the court. — This is an 
appeal from a decree in equity of the circuit court for the district of Ken- 
tucky. Edwards and wife, the plaintiffs in the court below, filed their bill 
in that court, on the 8th of June 1816, in which they charge, that the female 
plaintiff, before her coverture, advanced by way of loan, to James Hughes, 
her brother, the sum of 770/. 2s. 4d,, for which he gave his bond, bearing 
date the 10th of September 1793, with condition to pay the same on the 12th 
of the same month ; and for securing the said debt, she took from the said 
♦loil *^"S^®8 * mortgage upon sundry lots, situate in Lexington, in Ken- 
J tucky, which are particularly described. It further charges, that the 
debt still remains due and unpaid ; and that the defendant, Hughes, subse- 
quently to the execution of the mortgage deed, had sold part of the mort- 
gaged premises to Gabriel Tandy, David and James McGowan, Robert 
Wilson, Samuel Patterson, James Wilson and John Anderson, John Parker 
and William Bowman, all of whom are alleged to have purchased with legal 
notice of the plaintiff's lien on the said property — the deed having been duly 
recorded in the county court of Fayette, agreeable to law. The mort- 
gagor, and the purchasers under him, all of whom are stated to be citizens 
of Kentucky, are prayed to be made defendants ; and the prayer of the bill 
is, that the defendants may be decreed to pay the aforesaid debt, with inter- 
est, Ac, ; and on failure, that the equity of redemption of the defendants be 
foreclosed, and the mortgaged property decreed to be sold, to satisfy the said 
debt, &c,. The bill alleges the plaintiffs to be aliens, and subjects of the 
king of Great Britain. The deed of mortgage, dated the 14th of February 
1794, which (as well as the bond referred to in it) is made an exhibit, con- 
tains a defeasance, that the mortgagor should pay the said sum of 770/. 2s, 
id,y with lawful interest thereon, according to the condition of the bond 
recited in it. It was duly proved and recorded in the county court of Fay- 
ette, on the nth of March 1794. 

Tandy and Patterson severally answered this bill, each of them admitting 
^ himself to be in possession *of certain parts of the mortgaged prem- 

J ises, under a bo7id fide, conveyance, for valuable consideration paid, 
from the mortgagor, or others claiming under him, and without notice of 
the mortgage, other than the constructive notice given by the record of the 
pame. They allege the continued possession of the mortgaged premises, 
from the date of the mortgage, by the said Hughes, or those claiming by 
purchase under him ; and rely upon the length of time, and uninterrupted 
possession, as grounds for presuming that the debt has been paid or released, 
in bar of the relief sought. McGowan, nnd Hughes, the mortgagor, having 
died pending the suit, the guardians ad litem of their heirs and representa- 
tives severally answered, not admitting any of the charges in the bill, and 
relying upon the presumption of payment, or a release of the debt, from 
length of time. 

The bill was dismissed, as to all the defendants, except Hughes's heirs, 
Patterson and Tandy, upon their an -» v v> f.>:jr.ng in ; and after one or more 
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interlocutory decree?, the court pronounced a final decree of foreclosure, as 
to the above defendants ; and in case the balance found to be due by the 
report of the commissioner, should not be paid by a certain day, a sale of 
the mortgaged property, in which the equity of redemption was foreclosed, 
was decreed. 

It was admitted by the parties, that the defendants had made lasting 
and valuable improvements on the mortgaged property, claimed by them ; and 
• that the female plaintiff, shortly after the date of *the mortgage, [■♦^qo 
left the United States, and that neither she, nor her husband, has ^ 
been since within the United States. 

Amongst the exhibits filed in the cause, are two letters from James 
Hughes, the mortgagor, to the female plaintiff, the one bearing date 
the 24th of February 1803, and the other the 1 7th of December 1808 ; in the 
former of which, he recognises distinctly the existence of the mortgage, and 
in both, promises to make remittances, as soon as it should be in his power. 

The counsel for the appellants insist u2)on the following objections : 

1. That the mortgage deed is a void instrument, the defeasance being to 
pay the money on the day it became due by the bond, viz., on the 12th of 
September 1793, which was impossible, that day having already parsed. 

2. The plaintiffs, being aliens, by their own showing, cannot hold lands in 
Kentucky, and therefore, cannot maintain a bill to foreclose this mortgage. 

3. The plaintiffs are barred of their right to foreclose, by length of time. 

4. That the mortgaged property ought not to have been made liable to the 
payment of this debt, beyond its unimproved value. 

1. The first objection is well founded in point of fact ; but as to its legal 
consequences, it was in a great measure answered by the concession which 
the learned counsel, who urged it, was constrained to make. He admitted 
the law to be, as it unquestionably is, that if a deed for land is to be 
*raade void, by the happening of a subsequent condition, the perfor- v^haqa 
mance of which is impossible at the time the deed is made, the condi- '- 
tion only is void, and the estate of the grantee becomes absolute. But the 
use which he endeavors to make of the objection, was to turn the respondents 
out of the court of equity, and to leave them to their legal remedy, by eject- 
ment, to recover the possession of the granted premises, in which it was 
supposed, they might be successfully encountered by the statute of limita- 
tions. But in what respect the situation of a grantee in a deed, without 
a defeasance, but which was intended by the parties to operate only as a 
security, differs from that of an ordinary mortgagee, in respect to jurisdic- 
tion, and the act of limitations, is not perceived by the court. The latter 
may pureiie his legal remedy by ejectraentj and he may, at the same time, 
file his bill, for the purpose of foreclosing the mortgagor of his equity of 
redemption. The objects of the two suits are totally distinct ; and it is no 
objection to the remedy sought in equity, that the plaintiff has another 
remedy which he may pursue at law. In the one, he seeks to obtain posses- 
sion of the mortgaged premises ; and in the other, to compel the mortgagor 
to pay the debt, for the security of which the mortgaged property was 
pledged. Whether the defendant could avail himself of the act of limita- 
tions in the former case, whilst the equitable remedy of the plaintiff is sub- 
sisting, is a question which need not be decided in the present case, as the 
parties are now before a court of equity. The effect which length of time 
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may have upon *the plaintiff^s rights in that court, will be considered ander 
another head. 

The principles here laid down, are not less applicable to the case of an 
absolute deed, which is intended by the parties to operate as a security for a 
debt, than they are to that of a common mortgage. A court of equity looks 
at the real object and intention of the conveyances ; and when the grantor 
applies to redeem, upon an allegation that the deed was intended as 
a security for a debt, that court treats it precisely as it would an ordinary 
mortgage ; provided the truth of the allegation is made out by the evidence. 
So, too, the grantee in such a deed, may treat it as a mortgage, and, acknow- 
ledging it to be such, may apply to a court of equity to foreclose the equity 
of redemption, which will be decreed, in like manner as if an unexception- 
able defeasance were attachi^d to the deed. That court directs its attention 
to the real object of the deed, and the intention of the parties, and will com- 
pel a fulfilment of both. Now, what was the object of the present deed ? 
It is admitted by all the parties to this cause, that it was to secure a debt 
due by James Hughes, the grantor, to Martha Hughes, the grantee ; and it 
is apparent, from the instrument itself, exclusive of the condition, that the 
debt to be secured was that cf which the bond recited in the deed was the 
evidence, which was payable on the 12th day of September 1793, with inter- 
est from the date of the bond. This, then, being the contract of the parties, 
^ , it ought to be carried into execution, unless *there should be objec- 
-1 tions to such a decree, other than the one which has been jtist dis- 
posed of. 

2. The next objection relied upon, is the alienage of the respondents. 
This objection would not, we think, avail the appellants, even if the object 
of this suit was the recovery of the land itself, since the remedies, as well as 
the rights, of these aliens, are completely protected by the treaty of 1794, 
which declares " that British subjects, who now hold lands in the territories 
of the United States, Ac, shall continue to hold them, according to the 
nature and tenure of their respective estates and titles therein ; and may 
grant, sell or devise the same to whom they please, in like manner as if they 
were natives ; and that neither they, nor their heirs or assigns, shall, so far 
as may respect the said lands, and the legal remedies incident thereto, be 
regarded as aliens." In the cases of Harden v. Fuller (1 Wheat. 300), and 
Orr v. Hodgson (4 Ibid. 403), it was decided, that, under this treaty, it was 
not necessary for the alien to show that he was in the actual possession 
or seisin of the land, at the time of the treaty ; because the treaty applies 
to the title, whatever that may be, and gives it the same legal validity as if 
the parties were citizens. Now, it is unquestionable, that at the time this 
treaty was made, the female plaintiff was entitled to assert a legal claim to the 
possession of this land, or to foreclose the equity of redemption, unless 
the debt with which it was charged was paid ; in which case, equity would 
have considered her as a mere trustee for the mortgagor. 
*49^1 *l^ut the objection is deprived of all its weight, and would be so, 
^ independent of the treaty, in a case where the mortgagee, instead of 
seeking to obtain possession of the land, prays to have his debt paid, and the 
property pledged for its security sold, for the purpose of raising tbe money. 
Under this aspect, the demand is, in reality, a personal one, the debt being 
considered as the principal, and the land merely as an incident ; and, conse- 
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quently, the alienage of the mortgagee, if he be a friend, can, upon no prin- 
ciple of law or equity, be urged against him. 

3. It is objected, in the third place, that the respondents are barred of 
their right to foreclose, by length of time. It is not alleged or pretended, 
that there is any statute of limitations, in the state of Kentuck}', which bars 
the right of foreclosure or redemption, and the counsel for the appellants 
placed this point entirely upon those general principles which have been 
adopted by courts of equity, in relation to this subject. In the case of a 
mortgagor coming to redeem, that court has, by analogy to the statute of 
limitations, which takes away the right of entry of the plaintiff, after twenty 
years' adverse possession, fixed upon that as the period, after forfeiture, and 
possession taken by the mortgagee, no interest having been paid in the 
meantime, and no circumstances to account for the neglect appearing, 
beyond which a right of redemption shall not be favored. In respect to the 
mortgagee, who is seeking to foreclose the equity of redemption, the general 
rule is, that where the mortgagor has been permitted *to retain pos- r^j . ^^ 
session, the mortgage will, after a length of time, be presumed to ^ 
have been discharged, by payment of the money, or a release, unless circum- 
stances can be shown sufficiently strong to repel the presumption, as, pay- 
ment of interest, a promise to pay, an acknowledgment by the mortgagor 
that the mortgage is still existing, and the like. Now, this case seems to be 
strictly within the terms of this rule. The two letters from the mortgagor 
to the female plaintiff, in 1803 and 1808, admit that the mortgage was then 
subsisting, that the debt was unpaid, and they contain promises to pay it, 
when it should be in the power of the writer. In addition to these circum- 
stances, credits were indorsed on the bond, for payments acknowledged to 
have been made, which, though blank, the court below ascertained to have 
been made on the 15th of January 1798, the loth of May 1803, and the 2d 
of August 1808. The mortgagor, then, cannot rely upon length of time, to 
warrant a presumption that this debt has been paid or released, the circum- 
stances above detailed having occurred from eight to thirteen years only 
prior to the institution of this suit. 

But it is insisted, that, although these acknowledgments may be suffi- 
cient to deprive the mortgagor of a right to set up the presumption of 
payment or release, they cannot' affect the other defendants, who purchased 
from him parts of the mortgaged premises, for a valuable consideration. 
The conclusive answer to this argument is, that they were purchasers, with 
notice of this incumbrance. It must be admitted, that it was but construc- 
tive notice ; but for every purpose essential to the protection of the t^^qq 
mortgagee against the effect of those alienaiions, it is equivalent to a ^ 
direct notice, and such is unquestionably the design of the registration laws 
of Kentucky. A purchaser, with notice, can be in no better situation than 
the person from whom he derives his title, and is bound by the same equity 
which would affect his rights. The mortgagor, after forfeiture, has no title 
at law, and none in equity, but to redeem upon the terms of paying the 
debt and interest. His conveyance to a purchaser with notice, passes 
nothing but an equity of redemption, and the latter can, no more than the 
mortgagor, assert that equity against the mortgagee, without paying 
the debt, or showing that it has been paid or released, or that there are cir- 
cumstances in the case sufficient to warrant the presumption of those facts, 
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or one of them. The court is, therefore, of opinion that this objection can- 
not be sustained by either of the appellants. 

4. The last objection is, that the mortgaged property ought not to have 
been made liable to the payment of this debt, beyond its unimproved value. 
The object of this suit is, to recover a debt, and to have the property 
pledged for its security, sold, for the purpose of paying it. The debt, as 
'was before observed, is the principal, and the land is only as a collateral 
security for the paym^^nt of it. The mortgagee seeks not to obtain the pos- 
session of the land, and to deprive the mortgagor or the purchaser of the 
*500l JD^provements they have made upon it ; and even if he did, *the 

^ question would not be materially changed. If, by means of these 
improvements, the value of the land has been increased, the mortgagor, or 
purchasers, are permitted to enjoy all the benefit of such increase, by pay- 
ing the debt charged upon the land. If he will not do this, but submits 
rather to a sale of the property, he has all the benefit of its increased value, 
by receiving the overplus raised by the sale, after the debt is discharged. 
His improvements were made upon property which he knew was pledged 
for the payment of this debt, and he made them solely with a view to his 
own interest. The land was, in reality, his own, subject only to the lien ; 
so much his own, that he is not accountable to the mortgagee for the rents 
and profits received by him, during the continuance of his possession, even 
although the land, when sold, should be insufficient to pay the debt. Neither 
is the purchaser accountable for any part of the debt, beyond the amount 
for which the land may be sold, although it should have been deteriorated 
by waste, dilapidation or other mismanagement. The claim, therefore, of 
a purchaser with notice, to have the value of the improvements which may 
have been made from the fruits of the property itself deducted from the 
price at which the property may be sold, seems to the court too unreason- 
able, to admit of a serious argument in its support. No case was cited, nor 
has this court met with one, which affords it the slightest countenance. 
We must, therefore, overrule this objection, 
♦soil Before concluding this opinion, it may be proper *to notice a point 

^ which was made by the counsel for the appellants, although it was 
not much insisted upon ; it was, that the balance due upon this mortgage 
ought to have been apportioned upon all the purchasers from Hughes. The 
bill was properly dismissed as to all the defendants, except the heirs and 
representatives of Hughes, Tandy and Patterson, upon their answers, deny- 
ing the equity of the bill ; and from these decrees no appeal was taken. As 
to Tandy and Patterson, who acknowledge themselves to be purchasers, 
with notice, they stand precisely in the situation of the mortgagor, and the 
mortgagees have nothing to do with their relative rights to contribution 
amongst themselves. They are entitled to be paid the debt due to them, 
and to call for a foreclosure and sale of all the mortgaged property, whether 
it be in the possession of the mortgagor, or of others to whom he has sold it. 
If either of these defendants should pay more than his proportion of the 
debt, according to the relative value of the property they possess, that is a 
matter to be settled amongst themselves. But it would be most unreason- 
able, to force the mortgagees into the delay and expense incident to the 
adjustment of those differences between persons with whom they have no 
ooncem. The conveyances by the mortgagor to them, are void as to the 
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mortgagees, against whom they have no right, except that of redeemingi 
upon payment of the mortgage debt and interest. 

Decree affirmed, with costs. 

*Spkphen8, appellant, v. McOabgo and others, respondents. [*603 

Land-law of Kentucky . 

The hnd-law of Virginia, of 1779, makes a pre-emption warrant superior to a treasury warrant, 
whenever they interfere with each other, unless the holder of the pre-emption warrant has for- 
feited that superiority, by failing to enter his warrant with the surveyor of the county, within 
twelve months after the end of the session at which the land-law was enacted ; and on that 
period having expired, and being prolonged by successive acts, during which time there was one 
interval between the expiration of the law and the act of revival, the original right of the 
holder of the pre-emption warrant was preserved, notwithstanding that interval, the entry of 
the holder of the treasury warrant not having been made, during the same interval. 

Appsal from the Circuit Court of Kentucky. 

March 16th, 1824. Mabshall, Ch. J., delivered the opinion of the 
court.— This is an appeal from the decree pronounced by the circuit court of 
the United States f )r the district of Kentucky, directing the appellant to 
convey to the respondents certain lands mentioned in their bill, and claimed 
by them under two distinct titles. 

The board of commissioners granted a certificate of pre-emption, on the 
26th day of April 1780, to Benjamin Harrison, for 1000 acres of land, which 
certificate contained, within itself, a good location. The entry with the sur- 
veyor was made on the 6th day of June 1786 ; the land was surveyed on 
♦the 12th of December 1787 ; and the grant was issued on the 10th [-♦^qo 
of February 1789. The complainants deduce title from Harrison to *• 
parts of this land. 

The appellant claims under a grant issued on the 1st day of March 1784, 
founded on a survey of the 14th of February 1783, and on an entry made 
the 30th of May 1780, on a treasury-warrant. In an ejectment brought 
against all the persons occupying the land covered by his patent, judgment 
was rendered in his favor ; whereupon, several of the defendants filed their 
bill on the equity side of the court, setting forth their better title, under 
the pre-emption warrant of Harrison, and praying that Stephens might be 
enjoined from proceeding further at law, and might be decreed to convey 
to them, respectively, the lands they held under Harrison. 

An amended bill was afterwards filed, with the leave of the court, in 
which two of the defendants in the suit at law, who were not parties to the 
original bill, united with the original complainants. This amended bill sets 
forth, that on the 10th day of May 1780, Richard Barbour made a valid 
entry of 1000 acres of land, on a treasury- warrant, which was surveyed in 
January 1786, and patented in June 1787. One of the original complainants, 
and the two complainants introduced in the amended bill, show a regular 
title under this patent. 

The answer of the defendant put the claims in issue, and the court sas- 
tained the titles both of *Harrison and Barbour, and directed the r*^^^ 
defendant, Stephens, to convey to the plaintiffs so much of the land *• 
recovered by him in the suit at law, as was held by those titles. From this 

221 



504 SUPREME COURT [Feb'y 

Stephens v. McCargo. 

decree, Stephens has appealed ; and his counsel alleges, that it is erroneous, 
because, 1. The titles of Harrison and Barbour are united in the same bill. 
2. Stephens has the better title in equity, as well as law. 

1. As to the form of the proceedings : It may be admitted, that two 
persons cannot unite two distinct titles in an original bill, although against 
the same person. Such a proceeding, if allowed, might be extended indefi- 
nitely, and might give such a complexity to chancery proceedings, as would 
render them almost interminable. But we know of no principle, which 
shall prevent a person claiming the same property, by different titles, from 
asserting all his titles in the same bill. If this principle be correct, then, as 
three of the complainants held under both titles, there would be a strict pro- 
priety in submitting both titles to the court. This would not be questioned, 
BO far as the same land was claimed by both titles. So far as the surveys of 
Barbour and of Harrison interfered with each other, and the same person 
held under each, he would be unquestionably correct, in comprehending both 
claims in the same bill. If this were the fart in only a small portion of 
the land, still the two titles ma}' be brought before the court ; and if this 
*506l ™*y ^® done, it would follow, that all who *claim under either, and 
■' who are properly in court, may assert their claims under both titles. 
But a joint judgment has been rendered at law, against all these complain- 
ants, and they have an unquestionable right to unite in their application to 
a court of equity, for an injunction to this judgment. The court may, con- 
sequently, hear the whole cause, for the purpose of determining whether 
this injunction shall be perpetuated ; and it is a rule, that a court of equity, 
which has jurisdiction of a question, may proceed to its final and complete 
decision. Directing a conveyance, is only making that relief, which would 
be afforded by a perpetual injunction, more complete. We think, that all 
those against whom the judgment at law was rendered, might properly 
unite in this bill, and assert their titles under Barbour and Harrison, or 
either of them. 

We proceed, then, to the inqpiry, whether the appellant oV the respondent 
have the better title in equity. This inquiry is confined to that part of the 
case which respects the title under Harrison. Barbour's entry, being prior 
to that of Stephens, gives a better equitable title, according to the settled 
course of decisions in Kentucky, if the entry be a valid one, as this is ad- 
mitted to be. The land law of Virginia, under which all parties claim, makes a 
pre-emption warrant superior to a treasury- warrant, whenever they interfere 
with each other, unless the holder of the pre-emption warrant shall have 
^5 , forfeited that superiority, by failing to comply with some of the 
^ requisites of *the law. One of these is, that the warrant shall be 
entered with the surveyor of the county, within twelve months after the end 
of the session of assembly in which the law was enacted. That session of 
assembly ended on the 26th of Jime 1779, and, consequently, the time given 
by this act for making entries, expired on the 26th of June 1780. 

But the legislature was induced, by weighty considerations, to prolong 
this time, and various acts of assembly were passed, which did prolong it, 
until after this entry was made. It has been supposed, however, that there 
was, at least, one interval between the expiration of the law and the act of 
revival ; and this circumstance gives birth to the present controversy. The 
right of the legislature to give further time for entering pre-emption war- 
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rants, has never been drawn into doubt ; but the influence of such laws on 
the rightH or claims of others, has been questioned. The appellant con- 
tends, that by making his entry on the dOth of May 1780, he acquired an 
inchoate right to the land, which could be defeaf^d only by such an observ- 
ance of the law, on the part of the person possessing the pre-emption war- 
rant, as would preserve it from forfeiture ; and that the land vested in 
him, by virtue of his entry, the instant the forfeiture took place. We 
will inquire how far this principle is countenanced by the words of the 
act. 

When the Virginia assembly was about to open a land -office, for the 
purpose of selling the immense tract of vacant territory within its limits, 
certain pre-existing rights were recognised and *affirmed ; and others, r^j.^^ 
which had no previous legal existence, were created, and conferred »■ 
on meritorious individuals, as a reward for the fatigue and hazard encountered 
in exploring the country. Of the latter description, was the pre-emptive 
right, given to him who had marked and improved a tract of land. When 
the land-office was opened, it was opened for the sale of waste and unap- 
propriated land, not for the sale of land ah*eady appropriated, or of land, 
a right to appropriate which was vested by law in another ; consequently, 
no entry, strictly speaking, was authorized, either by the act, or the words of 
the warrant, on lands which were not, at the time, waste and unappropriated. 

The word of the laws opening the land-office, are, '^ be it enacted, that 
any person may acquire title to so much waste and unappropriated land, as 
he or she shall desire to purchase, on paying the consideration of forty 
pounds for every hundred acres," Ac. The land, then, which was brought 
into market and offered for sale, on which the purchaser might place his 
warrant, and to which he might acquire a title, was ^^ waste and unappro- 
priated land ;" land to which another had by law a pre-emptive right, 
could not be of this description. So long as that pre-emptive right con- 
tinued, it was withdrawn from the general mass of property brought into 
market and offered for sale ; it was land to which the power of appropria- 
tion conferred by the warrant did not extend. 

The idea and intention of the legislature, on this subject, is more clearly 
expressed in the clause *which provides for the disposition of the r^^r.^. 
property, in the event of a failure to make the entry within the time •■ 
limited by law. It is in these words : " and where any such warrant shall 
not be entered and located with the country surveyor, within the before- 
mentioned space of twelve months, the right of pre-emption shall be for- 
feited, and the lands therein mentioned may be entered for by any other per- 
son holding another land-warrant ; but such pre-emption warrant may, 
nevertheless, be located on any other waste and unappropriated lands, or 
upon the same lands, where they have not, in the meantime, been entered 
for by some other." 

It would be, at least, useless, to grant an express power to the holder of 
a common treasury- warrant, to locate the land, after the forfeiture of the 
pre-emption right, if that power had been previously granted by the general 
clause, which enables him to locate waste and unappropriated land ; 
and the limitation on the right of location, which makes it to commence 
after the forfeiture of the pre-emptive right, is opposed to the idea of its 
pre-existenoe, 
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The subsequent words authorize the holder of the pre-emption warrant 
to locate it, '* on any other waste and unappropriated lands, or upon the same 
lands, where they have not, in the meantime, been entered for by 
some other.'' There can be no doubt, that the words, " in the meantime," do, 
of themselves, import that interval which occurred between the forfeiture of 
♦ftoal ^^® pre-emption right and the re-entry of the warrant. *Only an 
^ entry made in this interval obstructs the re-entry which may be made 
by the holder of the pre-emption warrant. If the sense of these words could 
be rendered still plainer, it would be done, by considering them in connec- 
tion with the other parts of the sentence. The entry which is preserved and 
protected against the re-entry of the pre-emption warrant, is that which had 
just before been authorized ; that is, an entry made after the right of pre- 
emption had been forfeited. If the pre-emption warrant of Harrison had 
been re-entered, and had come in conflict with the entry of Stephens, made 
prior to its forfeiture, it must have prevailed, or the words of the law have 
beaen entirely disregarded. The act of assembly, prolonging the time foi 
making his entry, is certainly equivalent, while in force, to a re-entry made 
by himself without such act. It was in force when his entry was made, on 
the 6th day of June 1786. 

Upon the words of the law, then, there can be no doubt respecting the 
superiority of the title under Harrison, so far as it depends on the entries. 
The difficulty is produced by the circumstance that a patent was issued to 
Stephens, before the warrant of Harrison was entered with the surveyor. 
The entry of Stephens was made on the 30th day of May 1780, before the 
pre-emptive right of Harrison had expired. The survey was made on the 
14th of February 1783, while the act of May session 1782, which prolonged 
the time formating these entries until June 1783, was in force. The patent 
*R\o^ ^^^"^^ ^^ ^^^ ^^^ ^^ March '*'17Si, at a time when the act, passed in 
^ 1783, prolonging the time for making entries, until nine months after 
the end of that session of assembly, was in force. 

It is not, we think, to be doubted, that the several acts of assembly, pro- 
longing the time for entering pre-emption warrants, have the same effect, 
except as to entries made "in the meantime," that is, in the interval 
between a forfeiture and a renewal of the right, that would be allowed to 
the original act, had it continued in force until after Stephens obtained his 
patent. The act of 1783 expired in June 1784, and was revived and con- 
tinued, by a subsequent la\i , until November 1786. It was during the exist- 
ence of this law, that Harrison's entry was made. The pre-existing law was 
permitted to expire, before the act for its revival and continuance was passed ; 
and the appellant contends, that this interval cured all the defects in his 
title, and placed it beyond the reach of any legislative enactment. In sup- 
port of this position, he relies on the principle settled in Kentucky, that a 
patent is an appropriation of land, and that no subsequent entry can draw 
its validity into question. He relies also on the case of UoofnagU et al. v. 
Anderson (7 Wheat. 212). 

The court has felt great difficulty on this point. The proposition that a 

patent is an appropriation of the land it covers, although the proceedings 

previous to its emanation may be irregular and defective, is unquestionably 

*finl ^^^^ ' ^"^ *^'® principle has never, so far as is known to the court, 

J *been applied to a cose in which the opposing title to the particular 
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land in controversy, had its commencement before the patent issued. In 
the case of Hoofnagle and others v. Anderson^ the plaintiffs sought to set 
aside a patent, by an entry made after the grant had issued, on a warrant 
which gave no specific claim to the particular land in controversy, but a 
general right to locate any unappropriated land in the military district. In 
that case, too, the warrant, under which Anderson's patent had been 
obtained, was issued to an officer, really in the state line, but said, by mis- 
take, to belong to the continental line. It was, originally, equally entitled 
with that under which Hoofnagle and others claimed, to be placed in the 
military district porth-west of the Ohio, and had lost that equal right by an 
act of the legislature,' not entirely compatible with that strict regard to 
vested interests, which all governments deem a sacred obligation. The mis- 
take in the warrant was a plain official error, not mingled with the slightest 
suspicion of fraud, and its holder, who was a purchaser without notice, had 
lost, in consequence of that mistake, the chance of acquiring any other land. 
The mistake, too, had done no more than to restore him a right which had 
been taken from him, perhaps, inadvertently, certainly, with a belief that 
no injury was done him. The situation of both parties was different in 
that case from what it is in this. The party who obtained the patent, had 
an original right, equal to that of the person who demanded the land. In 
*this case, the appellant has no such original right. The warrant of -^ 
Hoofnagle and others gave them no particular claim to the land in ■- 
controversy ; but in this case, Harrison's warrant gave him, and those claim- 
ing under him, originally, an exclusive right to the particular land in con- 
troversy. That exclusive right, it is true, was forfeitable, and was, at one 
time, forfeited. But the legislature, which created the right, and limited 
its duration, might, with the strictest propriety, prolong its existence ; and 
might also prescribe the manner in which the property should be afterwards 
acquired by any other person. The legislature has prescribed that manner. 
It is by an entry made when the preemptive right was forfeited. With 
the single exception of the claim given by such an entry, the legislature 
might certainly remit the forfeiture, and re-instate the pre-emptioner in his 
original rights. 

A title acquired according to law, might very properly be considered as 
obstructing the operation of this re-instating act, and be sustained against 
him ; but a title which, in no stage of its progress, was authorized by law, 
appears under circumstances much less favorable. That patents obtained 
on improper entries have prevailed against persons whose titles commenced 
after such patents have issued, is no authority for the opinion, that such 
patents ought to prevail against a title which traces its commencement to a 
time anterior to the emanation of the patent. The only difficulty in the 
case consists in connecting the right of the pre-emptioncr, at the time his 
*entry was made, with the original right given by the act which pg-io 
opened the land-office. That act gave the person who had marked '- 
and improved a piece of ground, the pre-emption to 1000 acres of land, to 
include his improvement, provided the warrant was entered within twelve 
months. That any act prolonging the time for making this entry, would 
continue the original right, is not to be questioned. It is plainly the inten- 
tion of the legislature, and nothing can prevent that intention from being 
effectual, but the intervention of some other title, which the legislatui*e 
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cannot rigbtfullj remove. The original act shows how that other inter- 
vening title may be obtained. It is by an entry made while the pre-emptive 
right had no existence. 

Considering this question as being res Integra^ entirely unaffected by the 
decisions made in the courts of Kentucky, the opinion of this court would 
be, that a title acquired, while the pre-emptive right of Harrison was in 
force, could not be sustained against his entry, if made according to the act 
by which his right was continued. We do not think, that this opinion is 
opposed to the decisions of Kentucky, because no decision has ever been 
made in that country, against a pre-emption right, properly entered, under 
the acts of assembly for continuing the original law in favor of a treasury- 
warrant, located while those laws were in force. Titles under treasury- 
warrants, entered during the existence of a prior right, have been sustained 
*/si4.1 ^^^^^^^^ other subsequent entries, *made under similar circumstances ; 
^ but never, so far as we are informed, against that prior right, if 
completed according to acts of the legislature prolonging the time for its 
completion. 

In the case of AUtoda et al. v. MlUer (Hardin 19<3), the court of appeals 
of Kentucky decided in favor of a title founded on a pre-emption warrant, 
entered in December 1782, against a title founded on a treasury-warrant, 
entered on the 9th of June 1780. That case is admitted to differ essentially 
from this, because, when Miller's pre-emption warrant was entered, no inter- 
val had occurred between the different acts, during which the land might 
have been legally entered ; and because, too, Miller's appears to have been 
tbe oldest patent. But in that case, the court decided that the time for 
entering the pre-emption warrant might be prolonged, notwithstanding the 
previous entry of a treasury-warrant on the same land. The court observed, 
that the holders of treasury-warrants purchased, subject to the reservations 
made in favor of prc-emptioners ; that the legislature might have permitted 
this reserved land to return to the common fund, on the failure of the per- 
son holding the pre-emption warrant to comply with the terms of the law, 
or might dispense with those terms in his favor, and prolong the time 
allowed for making his entry. The principle of this decision is, that an 
entry made during the existence of the pre-emptive right, is not such an 
inceptive title, as could be defeated only by the performance of the con- 
*5i5l ^^^^®° ^^ which *the pre-emption right depended, at the time his entry 
-* was made. It gave him no rights which were not under the control 
of the legislature, and might not be defeated by an act giving the pre-emp- 
tioner further time to enter his warrant. So far, then, as the decisions of 
Kentucky go, they are rather in favor of the opinion, that the original 
right of Harrison was preserved, notwithstanding the interval during which 
it was forfeited, since the entry of the appellant was not made in that 
interval. The decree of the circuit court affirmed, with costs. 

Decree affirmed. 
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Recording of deed. 

A question under the registry acts of Tennessee, whether a junior conveyanoe r^stered, should 
take precedence of a prior unregistered deed : Held, that the registry did not, under the oir- 
cumstances, Test the title against the elder deed. 

Ebbob to the Circuit Court of West Tennessee. 

February 23d, 1824. This cause was argued by MUon^ for the 
"plaintiff in error, citing Cro. Eliz. 321 ; 1 Burr. 119 : and Harper^ r*/5ift 
for the defendant in error. »■ 

March 10th. Johnson, Justice, delivered the opinion of the court. — 
This cause comes up from the circuit court for the district of West Tennes- 
see. The judgment in that court is in favor of the plaintiff in ejectment, 
and error is brought to reverse that judgment, on the ground that the court 
below instructed the jury, that the plaintiff there had the better title, and 
ought to recover. The facts of the cause are exhibited in a bill of excep- 
tions, and so far as are necessary to illustrate this opinion, may be stated 
thus : 

One Stockly Donaldson obtained a grant of lands of the state of North 
Carolina, in that region of territory which lies west of the Cumberland 
mountain, and now composes a part of West Tennessee. This grant issued 
upon an entry made in the office of John Armstrong. After obtaining 
the patent, Donaldson executed a power of attorney to one Grant, to sell 
this land, and Grant, accordingly, sold it to one Allison, and executed a 
conveyance to him in due form ; this deed bears date in 1795. But it 
appears, that two years previous to this sale, Donaldson himself had ex- 
ecuted a title for the same land to one Adair ; and the plaintiff in ejectment 
now makes title through Allison, while the defendant *protects him- r4t-,,. 
self under the conveyance to Adair, but without connecting himself ^ 
with it. 

If the case rested here, there would be no difficulty in it ; but, by the 
laws of North Carolina, no deed passes an estate, unless it be recorded in 
the county in which the land lies, and that within twelve months of its date. 
In this instance, the subsequent deed claims precedence, on the ground of 
prior registration, after the twelve months prescribed to the prior deed, and, 
of consequence, at a time when the prior deed was supposed to be alto- 
gether void, for want of registration. 

On the point of registration the facts are these : The act of 1715, which 
is the registering act alluded to, has been suspended, as to the limitation of 
time, almost ever since its enactment. A similar provision in the land laws 
of that state, on the subject of registering grants, has also been the subject 
of a similar suspension. But as there was no county court embracing within 
its jurisdiction that region of country in which this land lay, a new provi- 
sion is introduced into the suspending act of 1788, by which it is enacted, 
that persons owning lands of this description, shall register them in the 
counties in which they reside ; and a proviso, as to non-residents, is inserted, 
in these words : '* provided, always, that persons owning such lands in this 
state, west of the Cumberland mountain, and not residing therein, shall 
register their grants for such lands in Hawkins county.'' 
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The holder of the junior conveyance from Donaldson availed himself of 
this proviso, or (more properly speaking) enacting clause, and recorded 
*fiiRl *^^^ with all his muniments of title, in Hawkins county. This took 
^ place in the year 1797, but the defendant below, the holder of the 
senior title from Donaldson, did not record his title, until the year 1806, 
when, the state of Tennessee haying created a county embracing this land, 
he committed his deed to registration in the county where the land lay ; 
which was also done by the plaintiff below, four years afterwards. If, then, 
the registration iu Hawkins county was a valid registration, and the effect 
of it was to vest the estate, to the prejudice of the prior conveyance from 
Donaldson, the plaintiff had the better title, and the charge was correct. 
This question will now be examined. 

It is obvious, that to attribute to the registration in Hawkins county the 
effect hero contended for, it is necessary, 1. To attach to the provisions of 
the 5th section of the act of 1788, a variety of incidents, and to give it a 
latitude of construction which nothing but the unequivocal intent of the 
legislature could countenance. The word land must be taken to mean muni- 
ments of title ; the word grant, both patents and mesne c<3nveyance8 ; and 
words of enactment, which, in their direct and ordinary signification, are 
solely imperative, must be considered as importing a privilege or exemption. 
Besides which, all the provisions of the 5th section of the act of 1715, must 
be incorporated with the 5th section of that of 1788, in order to sustain the 
implication, that recording in Hawkins county shall make the one valid, or 
*»»iQl ^^® failure to record in that place, *be fatal to the other. This view 
^ of the subject would lead to a protracted and subtle discussion, which 
the conclusions of this court on other points, render now unnecessary to be 
pursued ; and the subject is only noticed, to avoid the implication, that this 
court has acquiesced in such a construction of the clause in question. 

2. To give effect to the registration in Hawkins county, it is also obvious, 
that the 5th section of the act of 1788 must have continued in force until 
1797, when the deed of Allison was recorded in that county. And this must 
either be inferred from the words of the section itself, or must be the effect 
of the subsequent reviving acts. In their ordinary and direct signification, 
the words of the section in question certainly import perpetuity ; and did it 
stand alone, such would be the effect given to it, whether in its operation it 
be considered imperative or remedial. But the context necessarily limits 
its duration. Both the title and preamble of the act, declare it to be to 
relieve persons, who would be sufferers from neglecting to record their 
muniments of title in due time. And it would be hard to conceive a reason, 
why grants and mesne conveyances elsewhere, should be forced upon record, 
within a limited time, and those for lands in this district of country, left 
without limitation as to time. While there was no office assigned for their 
registration, a reason existed ; but that reason is taken away, when we 
admit, that a proper office was opened for that purpose. 
*f52nl ^^^® question, however, does not rest here ; a *recording law, 
^ unlimited in point of time, and unaffected by penalties, is an absurd- 
ity, since it destroys its own views, when it leaves the individual at large, to 
record or not, as he pleases. And if an additional proof be wanting, to 
induce the sense of the legislature, in passing this section of the act of 1788, 
it is to be found in the reviving act of North Carolina, of 1790, in which it 
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is expressly declared, that the act of 1788 would expire, if not thm revived. 
The idea, therefore, of its being perpetual, in its own provisions, is rejected ; 
and it remains to inquire, whether it was continued in force up to 1797, 
when the deed to Allison was recorded in Hawkins county. This must 
depend upon the several reviving acts passed subsequent to 1788. And it is 
perfectly clear, upon collating those acts, that the 5th section of the act of 
that year had expired, and was dropped, before Allison's deed was regis- 
tered. In 1790, the state of North Carolina passed a law, reviving, for two 
years, the act of 1 788, with all its provisions ; but the state of Tennessee 
had previously been separated from North Carolina, and the provisions of 
the 5th section of the act of 1788, appear never to have been taken up in 
Tennessee. 

It is not necessary, in arriving at this conclusion, to examine whether the 
words of the section shall be restricted to grants, or extended to mesne con- 
veyances, or whether to deeds prior or subsequent. In no point of view, 
will this section sustain the registration ; for the deed is registered as a 
mesne conveyance, not a grant, properly so called, and *mu8t take r«c„, 
effect under those legal provisions which extend to mesne convey- »■ 
ances. The act which purports to revive the act of 1788, is that of Tennes- 
see, of 1794 ; and by that, the right of recording out of the county where 
the land lies, is wholly dropped. The general words of the act of North 
Carolina, in 1790, are not adopted; but the right of recording again, is 
explicitly brought back to the general policy of the country, that of record- 
ing titles in the county where the land lies. 

The question will, no doubt, here occur, whether the legislature could 
have intended to impose this duty, while there was no county, and no court, 
in which such record could be made. The answer is, that the question is 
here immaterial, since it is enough for all the purposes of the defendant 
below, if the obligation to record did not exist at all, until there was a county 
established ; but were it otherwise, the only question here is, whether 
the provisions of the act of 1794, or any other act prior to 1797, revives the 
supposed right to record in Hawkins county ; whether it grants a privilege, 
or imposes a duty, as to that particular county, and the right of recording 
in any other place than where the land lies. The act of 1 796, which is that 
under the immediate protection of which it is necessary that Allison's deed 
should be sustained in favor of the plaintiff below, contains a simple revival 
of the act of 1794, without any farther provision. Its meaning and effect, 
therefore, must be read upon the face of the latter act. 

*There were some other points made in the argument, which, as r^i-^o 
the cause must be sent back, it is proper to notice. At one, if not two *- 
periods, of the early history of Tennessee, there occurred an interval of 
time, during which the suspending laws, as they are called, did not exist, and 
that of 1715, of course, operated upon all cases within it. That state passed 
from the jurisdiction of North Carolina in 1790, but its first territorial legis- 
lature did not meet until 1794. By a provision of the act of separation, the 
laws of North Carolina became the laws of Tennessee, until repealed by 
the legislative authority of the ceded territory, or, it is presumed, until they 
expired by their own limitations. Whether an hiatus occurred in these bus- 
pending laws, at the interval of time, is immaterial in this cause, since the 
junior deed did not come into existence, until after the passage of the act of 
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1794. Bat betweeen the sessions of 1800 and 1801, there did occur a chasm 
in these suspending laws, which chasm, the defendant in error contended, in 
argument, put an end to the interest claimed under the prior deed alto- 
gether. 

It is obvious, that this argument assumes for its basis, the supposition, 
that the registration of his deed in Hawkins county was valid and effectual 
to this purpose. The opinion has been expressed, that the 5th section of the 
act of 1788, was not in force at the time when that registration was made. 
And the court now recurs to the subject, only to avoid the imputation of 
having admitted the conclusion in favor of the defendant in error, had the 
^ - *regi8tration in Ha wkins county been made while the law was in force. 

* J We give no opinion on the operation of the act of 1715, on titles to 
those lands which were so situated, that it was impossible for the provisions 
of the act of 1715 to be complied with ; that is, those lands which lay in no 
designated county. In the present instance, the land in controversy was not 
included within a county line, until the year 1801. As both deeds were 
registered in the proper county, after the chasm occurred, they are both 
equally affected by it ; and it has no bearing upon their interests, as made 
out under the registration where the land lies. 

Another point made in argument, was, that the defendant could not pro- 
tect himself under the title to Adair, without connecting himself with it. 
Upon recurring to the words of the charge, we find it to be, that the plaintiff 
below had the better title. From this, an inference undoubtedly arises, that 
if the defendant below had exhibited a better title, the plaintiff could not 
recover, even though the defendant did not show that better title to be trans- 
mitted to himself. Since the registration in the county where the land lies, 
and which is the only registration deemed valid in this cause, gave the prior 
registration to the prior deed, and thus took away every claim to precedence 
from the deed under which the plaintiff below made title, the court must be 
adju<lged to have erred in its charge upon that subject. On the implied 
proposition, that the better title might be set up, as a shield against the 
^, , plaintiff's *recovery in ejectment, even though the defendant does not 
J show that better title in himself, we will limit ourselves to the follow- 
ing remarks : 

The rule of law, that a plaintiff must recover by the strength of his own 
title, and not the weakness of his adversary's, must be limited and explained 
by the nature of each ease, as it arises. Since the rule is universal, that a 
plaintiff in ejectment must show the right to possession to be in himself posi- 
tively, and it is immaterial, as to his right of recovery, whether it be out of 
the tenant or not, if it be not in himself, it follows, that a tenant is always 
at liberty to prove the title out of the plaintiff, although he does not prove it to 
exist in himself. Possible difficulties may be suggested as to the application 
of this principle to mere tortfeasors or forcible disseisors ; but besides that 
such cases, being generally provided for under statutes of forcible entry, 
must be of rare occurrence, it is time enough, when they occur, to consider 
what exceptions they present to the general principle. 

The last point proper to be noticed, is that made in the former argument, 

on the question of revocation of the power of attorney under which the 

junior deed was executed. This was supposed to be virtually revoked by 

the prior conveyance of the same land, executed by Donaldson, who gave 
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the power. And this, on general principles, is nnqnestionably correct. 
Whatever liabilities, for damages or otherwise, Donaldson might h<ave 
incurred, by not revoking the power by due notice, it is unquestionable, 
*that a power must cease and determine, when there is nothing left (-♦goc 
for it to act upon. It will be seen, however, that this question resolves *■ 
itself into the principal question in the cause, to wit, whether the first deed 
ever was a subsisting valid conveyance. If it was not, then, the ground 
of the argument fails, for the estate had not, in effect, ever passed out of 
Donaldson ; and if it was, then its effect is complete, without recurring 
to the ground of revocation. 

Judgment reversed. 

JuDGMBNT. — This causc came on to be heard, &c, : On consideration 
whereof, this court is of opinion, that the said circuit court erred in instruct- 
ing the jury, '' that the lessor of the plaintiff had the better title to the land 
in controversy :" It is, therefore, adjudged and ordered, that the judgment 
of the said circuit court in this case be and the same is hereby reversed and 
annulled : and it is further ordered, that said cause be remanded to the said 
circuit court, with instructions to issue a venire /aciaa de novo. 



*Stbwabt v. Inolb and others. [*526 

The return to a eertiorari^ on a suggestion of diminution of the record, may he made by the clerk 
of the court below. 

Ebbob to the Circuit Court for the District of Columbia. 

February 24th. At a former day of this term, Hay, for the plaintiff in 
error, bad obtained a certiorari^ upon a suggestion of diminution in the re- 
cord directed to the court below, and returnable immediate. The clerk of the 
circuit court accordingly made return to the certiorari, with another record. 
Whereupon, Hay moved for a new certiorari, upon the ground, that the 
return ought to have been made by the judge of the court below, and not by 
the clerk. 

Washington, Justice, after consultation with the judges, stated, that 
according to the rules and practice of the court, a return made by the clerk 
was a sufficient return. 

Motion denied. 

*Pbyton v. Bobebtbov. [*527 

Jurisdiction. — Amount in controversy. 

\sk replevin, if it be of goods distrained for rent, the amount for which aTowry is made, is the 
Talue of the matter in controversy ; but if the writ be issued to try the title to property, it 
is in the nature of detinue, and the value of the article replevied is the value of the matter in 
controversy, so as to give jurisdiction to this court upon a writ of error. 

Ebbob to the Circuit Court for the District or Columbia. 

March 17th, 1824. Mabshaxl, Ch. J., delivered the opinion of the 
court. — This is a writ of error to a judgment in the circuit court of the 
United States for the county of Washington, in the district of Columbia, 
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rendered for the sum of $591. The writ was dismissed, in the early part of 
the term, for want of jurisdiction, the judgment being for less than $1000. 
The plaintiff in error now moves to re-instate the cause, alleging that the 
damages laid it the declaration, not the amount of the judgment, is the 
matter in controversy between the parties. 

The property of the plaintiff in error had been seized for rent, upon 
which she sued out a writ of replevin, and laid her damages in the declara- 
tion at $1000. The defendant in error acknowledged the taking charged in 
the declaration, and justified it as a distress for the sum of $591, due for 
rent in arrear. The judgment of the court was in favor of the avowant, for 
the amount of the rent claimed. 

*628l *The plaintiff in error contends, that her suit was not merely for 
^ restitution of the property taken, but also for damages, and that, in 
such a case, the value of the matter in di^^pute is the sum laid in the declara- 
tion. Her counsel relied on the case of Hulaecamp v. Teel (2 Dall. 858), and 
on Cook V. Woodroio (5 Cranch 13), to show that, in actions sounding in 
damages, the sum laid in the declaration is the standard of value. The case 
in Dallas was an action of trespass, and that in Cranch, an action of trover. 
We think, this case stands on different principles from either of those. In 
a writ of replevin, the real matter in controversy is the sum claimed as rent, 
or the property replevied. If the replevin be, as in this case, of property 
distrained for rent, the amount for which avowry is made is the real matter 
in dispute ; the damages are merely nominal. If the writ be issued as a 
means of trying the title to property, it is in the nature of detinue, and the 
value of the article replevied is the matter in dispute. In this case, the 
judgment against the plaintiff in error being for less than $1000, this court 
has no jurisdiction, and the motion to replace the cause on the docket must 
be overruled. 

Motion denied. 
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* He parte Btjbb. 
Mandamus. — Stufpension of attorney. 

Qwertf As to the authority of this court to interfere, by mandamuty in the case of a removal or 
suspension of an attorney of the district and circuit courts.' 

Whatever may be the authority of this court in that respect, it will not be exercised, unless where 
the conduct of the court below has been grossly irregular and unjust 

In a regular complaint against an attorney, charges cannot be received and acted on, unless made 
on oath ; but he may himself waive the preliminary of an affidavit, and the court may proceed, 
at his instance, to investigate the chargee upon testimony, which must be on oath, and regu- 
larly taken.* 

March 16th, 1824. Mnmet moved from a rule to show cause why a 
mandamus should not issue to the Circuit Court for the District of Columbia, 
commanding that court to restore one Burr, an attorney of that court, who 
had been suspended from practice for one year, by order of that court. 
2 Cr. C. C. 379. (a) 

March 1 7th. Mabshall, Ch. J., delivered the opinion of the court. — 
This is a motion for a mandamtM to the circuit court for the district of 
Columbia, to restore Mr. Burr to his place of attorney at the bar of that 
court. ^ 

It is a very unusual application, on which the court has felt considerable 
doubts. *0n one hand, the profession of an attorney is of great r«-oQ 
importance to an individual, and the prosperity of his whole life may ^ 
depend on its exercise. The right to exercise it ought not to be lightly or 
capriciously taken from him. On the other, it is extremely desirable that 
the respectability of the bar should be maintained, and that its harmony with 
the bench should be preserved. For these objects, some controlling power, 
some discretion, ought to reside in the court. This discretion ought to be 



(a) Mr. Emmet cited Tidd's Pract 50; 1 Johns. Gas. 184, 181 ; Bac. Abr. tit. 
Mandamus. 



> A mofu/amiM will be to restore an attorney 
who has been disbarred, where the court below 
has exceeded its jurisdiction in removing him. 
Ex parte Robinson, 19 Wall. 506; Ex parte 
Bradley, 7 Id. 864. But not where the order of 
disbarment was made for a cause within the 
acknowledged judicial discretion of the court. 
Ex parte Secombe, 19 How. 9; Tillioghast v, 
Conkliu, cited Id. ] 8. One court lias no juris- 
diction to disbar an attorney, for a contempt of 
another distinct court, though held by the same 
judges, and in such case, a mandamut lies to re- 
store. Ex parte Bradley, 7 Wall. 864. And 
see Ex parte Steinman, 96 Penn. St. 220. 

* Formal allegations making specific charges 
of malpractice or unprofessional conduct are 
not essential as a foundation for proceedings 
against an attorney ; aU that is requisite to their 
Talidity is, that when not taken for matters 
occurring in open court, notice should be given, 
and opportunity afforded for explanation and 
defence; the manner of conducting the pro- 



ceeding, so that it be without oppression or in- 
justice, is a matter of judicial regulation. 
Randall v. Brigham, 7 Wall. 628. Au attorney 
holds his office during good behavior, and can 
only be deprived of it, for misconduct ascer- 
tained and declared by the judgment of the 
court, after opportunity to be heard has been 
afforded ; his removal is an exercise of judicial 
power. Ex parte Garland, 4 Wall 888. The 
name of an attorney, may, however, be stricken 
from the roll, for a cause which would have 
been sufficient to have presented his admission. 
Ex parte Dormenon, 2 Wheeler Cr. Cas. 844 ; 
Ex parte Brown, 2 Pitts. 162 ; Ex parte 
O'Grady, 4 W. N. C. 199. An attorney may be 
disbarred for an indictable offense, without a 
prior conviction, on indictment Ex parte Wall, 
27 Alb. L. J. 406. And a pardon, after con- 
viction, does not affect the right of the court 
subsequently to disbar him for profeeaional 
misconduct. Anon., 86 N. T. 663. 
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exercised with great moderation and judgment ; but it mtist be exercised ; 
and no other tribunal can decide, in a case of removal from the bar, with the 
same means of information as the court itself. If there be a revising tri- 
bunal, which possesses controlling authority, that tribunal will always feel 
the delicacy of interposing its authority, and would do so only in a plain 
case. Some doubts are felt in this court respecting the extent of its author- 
ity as to the conduct of the circuit and district courts towards their officers ; 
but without deciding on this question, the court is not inclined to interpose, 
unless it were in a case where the conduct of the circuit or district court was 
irregular, or was flagrantly improper. 

In the case at bar, the proceedings were supposed to be irregular, becaose 
Mr. Burr was put to answer charges not made on oath. That the charges, 
in a regular complaint against an attorney, ought not to be received and 
acted on, unless made on oath, is admitted. It is a course of proceeding 
*/k^i 1 "^^^^^^ ^^ recommended by considerations, *too obvious to require that 
-* they should be urged. But this is not a proceeding of that descrip- 
tion. The court did not call on Mr. Burr to answer an accusation in the 
nature of an information against him. The inquiry was invited by himself ; 
the charges were made at his instance ; and the court proceeded on them at 
his request. Mr. Burr himself, then, dispensed with the preliminary step of 
an affidavit to the charges which were to constitute the subject of that 
inquiry ; he waived this preliminary. The testimony on which the court 
proceeded was all on oath, and obtained in a manner whioh it not exception- 
able. There is, then, no irregularity in the mode of proceeding which would 
justify the interposition of this court. It could only interpose, on the 
ground, that the circuit court had clearly exceeded its powers, or had decided 
erroneously on the testimony. The power is one which ought to be exer- 
cised with great caution, but which is, we think, incidental to all courts, and 
is necessary for the preservation of decorum, and for the respectability of 
the profession. Upon the testimony, this court would not be willing to 
interpose where any doubt existed. It is the less inclined to interpose in 
this case, because the complaint is not of an absolute removal, but of a 
suspension, which is nearly expired, after which, Mr. Burr may be restored 
by the court itself, should not very serious objections exist to that measure. 

Motion denied. 
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Jurisdiction of equity. 

In all cases of ooncurrent jurisdiction, the court which first has possession of the subject, must 

determine it conclusively.^ 
Although courts of equity have concurrent jurisdiction with courts of law, in all matters of fraud, 

yet, where the cause has already been tried and determined by a court of law, a court of equity 

cannot take cognisance of it, unless there l^e the addition of some equitable circumstances to 

give jurisdiction. 
In such a case some defect of testimony, or other disbility, which a court of law cannot remove, 

must be shown as a ground for resorting to a court of equity. 

Appeal from the Circuit Court of West Tennessee. 

February 10th, 1824. This cause was argued by JEhton and IsaacSy for 
the appellants, citing 1 Madd. Ch. 130, 180 ; Folk v. Wendell, 6 Wheat. 293, 
303 ; Cowp. 208 ; 1 Burr. 350 ; 2 Str. 592 ; Winchester v. Evans, Cooke 
420 ; Folk V. Wendell, 9 Cranch 87 ; Burton v. Williams, 3 Wheat. 529: and 
by White and Spaten, for the respondents, citing 4 Johns. 510 ; 5 Hayw. 106, 
206, 216. 

February 20th. Marshall, Ch. J., delivered the opinion of the court. — 
This is an appeal from a decree of the circuit court of the United States for 
the district of West Tennessee, dismissing the plaintiff's bill. 

The bill states, that the plaintiff had made several *entries for r^cRno 
small tracts of land, within the district, for which he had obtained ^ 
patents. That the defendant, John Mclver, claiming title to the same land, 
under an older grant, obtained by Donaldson and Tyrrel, had brought eject- 
ments against him, for the several tracts of land he claims, and has obtained 
judgment in some of them. That he has attempted to bring the causes 
before this court by writ of error, but has been unable to do so, because no 
one of his tracts is worth $2000 ; though all of them, taken together, are 
worth a larger sum. The bill alleges, that the grant to Donaldson and 
Tyrrel is a pretended grant, purporting to be issued by the state of North 
Carolina, in the year 1795 ; that if genuine, it does not cover his land, 
because it calls for 40,000 acres only, but includes 70,000 within its bound- 
aries ; that the grant is not founded on any warrants, or, if upon any, on 
those previously granted ; and the numbers of the warrants have been 
inserted in the plat and certificate by the grantees, since the grant issued ; 
that it is probable, the grant never did issue, but was stolen out of the office, 
in blank, and was filled up by the grantees, of all which the said Mclver had 
notice, before he received his conveyance. That Mclver contends, some- 
times, that the grant issued on one set of warrants and sometimes on another, 
and has caused it to be registered in Knox county, in one way, and in 
Overton, where the land lies, in another ; and to avoid detection, has torn 
the plat and certificate of survey from the grant. And finally, *that r*gQ^ 
the state of North Carolina had no power to issue the grant. The ^ 



* Taylor v, Carryl, 20 How. 683 ; Mallet v. v. Carpenter, 1 Woods 262 ; Board of Foreign 

Dexter, 1 Curt. 178 ; The Robert Fulton, 1 Missions v. MeMaster, 4 Am. L. Reg. 526 ; £x 

Paine 621 ; Ex parte Robinson, 6 McLenn 855 ; parte Sifford, 6 Id. 659 ; United States v. 

Parsons v. Lyman, 5 Bl. C. C. 170: Crane v. Wells, 20 Id. 424 ; Blake v. Railroad Co., 6 

McCoy, 1 Bond 422 ; The Celestine, 1 Biss. 1 ; Bank. Reg. 831 ; Railroad Co. v. Jones, 7 Id. 

Bell V. Ohio Life and Trust Co., Id. 260 ; Haines 145. 
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defendant demurred to this bill, and on argument, the demurrer was 
sustained, and the bill dismissed. 

The first question made in the cause, is the jurisdiction of the court, 
sitting as a court of chancery. It is contended, on the part of the respon- 
dent, that a court of equity can exercise no jurisdiction in the case, because 
the plaintiff has full and adequate remedy at law. The several allegations 
of the bill have been reviewed ; and it is contended, that each of them is 
examinable at law, and ought to be decided in precisely the same manner 
in both courts. If the surplus quantity of land contained in the patent, 
avoids the grant, in whole or in part, in a court of equity, its effect 
would be the same in a court of law. If the grant be void, because 
issued without warrants, or on warrants previously satisfied, it is void at 
law. So, with respect to the allegations, that it was stolen out of the 
land-office ; that the plat and certificate of survey have been torn of ; that 
North Carolina had no power to issue it ; and so with respect to every 
allegation in the bill. The fac/ts alleged are all examinable at law, and a 
court of law is a capable of deciding on them as a court of equity. In such 
a case, the existence of some fact, which disables the party, having the law in 
his favor, from bringing his case fairly and fully before a court of law, 
has been generally supposed to be indispensable to the jurisdiction of a court 
*535l ^^ equity. Some defect of testimony, some disability, *which a court 
^ of law cannot remove, is usually alleged as a motive for coming into 
a court of equity. But in the case at bar, the bill alleges nothing which can 
prevent a court of law from exercising its full judgment. No defect of 
testimony is alleged ; no discovery is required ; no appeal is made to the 
conscience of the defendant. Facts are alleged, which have precisely the 
same operation in a court of law as in a court of equity ; and the bill does 
not even insinuate that they cannot be proved at law. 

The argument on the other side is, that the bill charges gross fraud on 
those under whom the defendant claims, and charges him with knowledge 
of that fraud ; and that courts of equity have concurrent jurisdiction with 
courts of law, in all matters of fraud. Admitting this proposition to be true, 
to the full extent in which it is stated, it will not, we think, aid the case. 
I n all cas ^« f>f n(>nonrr<>nf jnp adictiou, the c ourt which fijg thas possession 
of the subje ct must decide it. The questions in these cases \isiy<& all been 
decided at law, and the party can have no right to bring them on again 
before a court of chancery. Were a court of equity, in a case of concur- 
rent jurisdiction, to try a cause already tried at law, without the addition 
of any equitable circumstance to give jurisdiction, it would act as an appel- 
late court, to affirm or reverse a judgment already rendered, on the same 
circumstances, by a competent tribunal. This is not the province of a court 
of chancery. 

*536l ^^^ appellant has relied on the case of * Winchester v. Eva9%8 et aL 
•' (Cooke 420.) That was a bill in the court of chancery of Tennessee, 
to be relieved against a judgment rendered in the state court of Pennsylva- 
nia, on the suggestion that it was a trial by surprise, in the absence of the 
party and of his witnesses. The defendant filed a plea in bar, denying the 
surprise alleged in the bill, and averring that the trial was a full and a fair 
one, and that the judgment was rendered on all the testimony belonging to 
the cause. The plaintiff demurred ; and on the argument of the demurrer, 
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the court said, ^Haking the matter of the plea to be true, it would bar an 
investigation in this court. If the complainant chooses to deny the truth of 
this plea, he can still reply to it, as well as to the answer ; and he may then 
have an opportuiiity of showing, that there was not a full and fair trial ; 
and that, therefore, the judgment ought, in equity, to have no effect. But 
while ever I am constrained to believe that there was a full and fair trial in 
a court of law, it will be an objection with me, to a re-investigation in a 
court of equity." This case appears to the court to decide the very prin- 
ciple laid down in the preceding part of this opinion. 

Admitting, then, the concurrent jurisdiction of the courts of equity and 
law, in matters of fraud, we think, the cause must be decided by the tri- 
bunal which first obtains possession of it, and that each court must respect 
the judgment or decree of the other. A question decided at law, cannot 
*be reviewed in a court of equity, without the suggestion of some ^-^^ 
equitable circumstance, of which the party could not avail himself at ^ 
law. 

Decree affirmed, with costs. 

Mullen and others v, Tobranob. 
Jv/riadiction between indorsee and indorser. — JPlea to the jurisdiction. 

An indorsee of a promissory note, who resides in a different state, may sue, in the circuit court, 
his immediate iudorser, residing in the state in which the suit is brought, although that indor- 
ser be a resident of the same state with the maker of the noteJ 

But where the suit is brought against a remote indorscr, and the plaintiff, in his declaration, traces 
his title through an intermediate indorser, he must show that this intermediate indorser could 
have sustained his action in the circuit court.* 

A plea to the jurisdiction of the circuit court must show that the parties were citizens of the same 
state, at the time the action was brought, and not merely at the time of the plea pleaded ; the 
jurisdiction depends upon the state of things at the time of the action brought ;* and after it is 
once vested, it cannot be ousted by a subsequent change of residence of either of the parties. 

Ebbob to the District Court of Mississippi. 

March 6th, 1824. This cause was argued by Jbnes^ for *the r»gQo 
plaintiffs, citing Young v. Bryan, 6 Wheat. 146 ; Dugan v. United ^ 
States, 3 Ibid. 180, and Chitty on Bills, 149, 3V0 : and by Raiikin, for the 
defendant, citing Thirner v. Bank of N. America, 4 Dall. 8, and Montalet 
V. Murray, 4 Cranch 46. 

March 10th. Mabshall, Ch. J., delivered the opinion of the court. — 
The declaration in this cause contains two counts. The first is against the 
defendant, Torrance, as indorser of a promissory note, made by Spencer & 
Dunn, payable to Sylvester Dunn, and indorsed by him to the defendant, 
Torrance, by whom it was indorsed to H. J. Lowrie, and by him to the 
plaintiffs. The other count is, for money had and received by the defend- 
ant to the plaintiffs' use. 

The declaration states the plaintiffs to be citizens of New York, and the 

> Evans v. Gee, 11 Pet. 80 ; ColTee v. Plant- * Morgan v. Gny, 19 Wall 81 ; NoeU ». Hit* 

era' Bank, 18 How. 188; Godwise v, Gleason, chell, 4Bis8. 846. 

8 Day 8 ; Gaylord v. Johnson, 6 McLean 848 ; * Gbamberlain v. Eckert, 2 Bias. 126. 
DenniBOii v. Lamed, 6 Id. 496. 
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defendant so be a citizen of Mississippi, but is silent respecting the citizen- 
ship or residence of Lowrie, the immediate indorser of Torrance, through 
whom the j^Iaintiffs trace their title to the money for which the suit is 
instituted. The case of Young v. Bryan (6 Wheat. 14G), has decided^ 
that an indorsee who resides in a different state, may sue his immediate 
indorser, residing in the state in which the suit is brought, although that 
indorser be a resident of the same state with the maker of the note ; but in 
this case, the suit is brought against a remote indorser, and the plaintiffs, in 
^ , their declaration, trace their title through an intermediate indorser, 
^ without showing that this intermediate indorser could have sustained 
his action against the defendant in the courts of the United States. The 
case of Turner v. The Bank of North America (4 Dall. 8), has decided, that 
this count does not give the court jurisdiction. But the count for monc}^, had 
and received to the use of the plaintiffs, being free from objection, it 
becomes necessary to look further into the case. 

The defendant has filed a plea to the jurisdiction of the court, in which 
he states, that the promises laid in the declaration were made to II. J. 
Lowrie, and not to the plaintiffs, and that the said H. J. Lowrie and the 
defendiint arc both citizens of the state of Mississippi. The plaintiffs 
demurred to this plea, and the defendant joined in demurrer. On argument, 
the demurrer was overruled, the plea sustained, and judgment rendered for 
the defendant. The case is now before the court on a writ of error. 

The plaintiffs contend, that the plea is defective, because it avers that 
the said H. J. Lowrie and the defendant are both citizens of the state of 
Mississippi, at the time of the plea pleaded, not that they were citizens 
of the said state at the time the action was brought. It is quite clear, that 
the jurisdiction of the court depends upon the state of things at the time 
of the action brought, and that after vesting, it cannot be ousted by subse- 
quent events. Since, then, one of the counts shows jurisdiction, and the 
♦54') 1 P^^* ^^^^ ^^^ contain sufficient matter to deny *that jurisdiction, we 
^ think, that judgment ought not to have been rendered on the 
demurrer, in favor of the defendant. It must, therefore, be reversed, and 
the cause remanded to the court for the district of Mississippi, where the 
parties may amend their pleadings, which are very defective. 

Judgment reversed. 

JuDGKBKT. — ^This cause came on to be heard, on the transcript of the 
record of the district court of the United States for the district of Missis- 
sippi, and was argued by counsel : On consideration whereof, this court is 
of opinion, that there is error in the judgment of the said district court, in 
overruling the demurrer of the plaintiffs to the plea of the defendant, and 
in giving judgment for the defendant ; wherefore, it is considered by this 
court, that the said judgment be reversed and annulled, and it is hereby 
reversed and annulled accordingly ; and the said cause is remanded to the 
said district court, with liberty to the parties to amend their pleadings, and 
that further proceedings may be bad therein, according to law. 
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Statute of limitations. 

By the statute of limitations of Tennessee, of 1797, a possession of seven years is a protection, 
only wtien held under a grant, or under mesne conveyances which connect it with a grant 

A sherifTs deed, which is void for want of jurisdiction in the court under whose judgment the 
sale took place, is not such a conveyance as that a possession under it wiU be protected by 
the statute of limitations. 

Erbob to the Circuit -Court of Tennessee. 

March 19th, 1824. Washington, Justice, delivered the opinion of the 
court. — This was an ejectment, brought in May 1818, in the circuit court of 
the district of Tennessee, by the plaintiff in error, to recover possession of a 
lot of ground, in the town of Nashville, distinguished in the plan of the 
town, as lot No. 85. 

Upon the trial of the cause, the plaintiff gave in evidence, a deed for the 
lot in controversy, from the commissioners of the town of Nashville to the 
lessor of the plaintiff, bearing date the 6th of August 1700, and then proved 
the defendant to be in possession of the same, at the time the suit was 
brought. 

The defendant then gave in evidence, a record of the county court of 
Davidson, in the state of Tennessee, by which it appears, that upon the com- 
plaint of Roger B. Sappmgton, administrator of Mark B. Sappington, 
deceased, to a justice of the peace of the said county, supported by his 
oath, that George Walker (the lessor of *the plaintiff) was justly r^,^ .„ 
indebted to him, as administrator aforesaid, as appears by the books *- 
of the said Mark, to the amount of 120.25, and that the said Walker was an 
inhabitant of another government, so that the ordinary process of law could 
not be served upon him, an attachment, bearing date the 24th of April 1804, 
was awarded by the magistrate against the estate of the said Walker, which 
the officer was, by the said process, directed to secure, so as to be liable to 
further proceedings to be had before the said justice, or some other justice 
for the said county. The return upon the attachment was, that no personal 
property was to be found ; and on the 26th of April 1804, judgment was 
rendered by the magistrate, in favor of the plaintiff, for ^20. 25, and costs^ 
These proceedings being carried into the county court of Davidson, the 
cause was there docketed, and the defendant having appeared by attorney, 
a stay of six months, under the law, was entered on the docket. At the ses- 
sions of the court, in October 1804, the defendant entered special bail, and 
replevied the property attached. The record then exhibits the following 
entry, viz : '^ On which attachment, the said administrator obtained judg- 
ment before J. A. Parker (who issued the attachment), a justice of the 
peace, on the 26th of April 1804 ; which proceedings being brought up to 
Davidson county court, April sessions 1804, and a stay of further proceed- 
ings ordered to the present sessions (October 1804), at which sessions, bail 
was entered, in order to *repl0vy the property attached ; after which, r#- , « 
and during the same sessions, the said Sappington moved the court ^ 
for an order to sell the property attached, whereupon, the court directed the 
clerk to issue orders of sale to the sheriff, to sell the property attached." 
The record proceeds to state, that in pursuance of this judgment, orders of 
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sale issued, returnable to the January sessions of 1805, bat which did not 
appear to liave been returned. 

The defendant then gave in evidence a deed, dated the 22d of July 1809, 
from the sheriff of Davidson county, to Roger B. Sappington, for the lot in 
question, purchased by him at public auction, under process of the court of 
said county, for non-payment of the taxes due upon the said lot. The 
defendant also gave in evidence a deed from the said Roger B. Sappington, 
to Lemuel P. Turner, deceased, to whom the defendant was proved to be 
heir and devisee. He further proved, that shortly after the deed by the 
sheriff to Roger B. Sappington, he (the grantee) exercised acts of o^Tiership 
on the lot in question, by cutting trees, quarrying stones, <fcc., which he 
continued to do, until he sold the lot to Turner, but that he never resided 
on the lot, nor had any continued possession thereof, except as above stated. 

The next evidence given by the defendant, was a deed, dated the 

day of January 1806, from the sheriff of Davidson county to Roger B. Sap- 
pington, which, after reciting all the proceedings before mentioned, before 
the magistrate of Davidson county, and the court of that county, in the suit 
♦fiiAl ^^ Sappington against Walker, the writ of *vend. exp. to sell the said 
^ lot, issued by the said county court, and the purchase of the same by 
the said Sappington, as the highest bidder, at public auction, conveys the 
said lot to him. The defendant then proved, that in the year 1811 or 1812, 
Lemuel P. Turner commenced building a stone fence on this lot, which he 
was one or two years engaged in completing ; that he commenced building 
a house on the lot, which he incessantly preserved in, till it was finished, 
after which he removed into it, in 1812 or 1813. 

Upon the above evidence, set forth in a bill of exceptions to the opinion 
of the court, the charge to the jury was, that the deed from the sheriff of 
Davidson county to R. B. Sappington, under the judgment of Sappington^s 
administrator against Walker, was sufficient, if the jury believed the facts 
to be as above stated, to vc&t the title of said Walker, to said lot, in Sapping- 
ton, the purchaser at the execution sale ; that the tribunal that adjudicated, 
and from whom the execution issued, had jurisdiction of the subject-matter, 
and that the parties, too, were in court ; that the deeds aforesaid were of 
such a color or appearance of title as, connected with seven years' peaceable 
and continued possession, by the persons claiming under them, and the grant 
to Walker, would protect the possession under the statute of limitations. 
The fact as to possession was left to the jury. The judge further stated, 
that a party, to be protected by the statute, must have an adverse continued 
possession of the land in dispute, either by actually residing on it, or by 
*545l *^^^^°S ^^ inclosed with a stone fence, and that a possession, by such 
^ inclosing or fence, would be sufficient, without an actual residence 
on the land. 

This charge presents, for the consideration of the court, the following 
questions : 1. Whether the deed from the sheriff of Davidson county to 
Sappington, did vest in the latter a title to the land in question? 2. Whether, 
under the circumstances stated in the bill of exceptions, the possession 
of the defendant was protected by the statute of limitations of the state of 
Tennessee ? 3. Whether the court below was right in the statement made 
to the jury, as to what constitutes a possession to be protected by the act 
of limitations? 
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1, Whether the sheriff's deed conveyed to Sappington a title to the 
land in controversy, depends upon the question, whether the sale was made 
under the judgment of a tribunal having jurisdiction of the cause in which 
it was rendered. The judgment was rendered by a justice of the peace, 
upon an attachment issued by him against a non-resident, and returnable 
before himself ; and the order for selling the property attached, was made 
by the county court. It does not, however, appear by the return made upon 
the attachment, that the lot in dispute, or any other property of Walker, 
was attached ; nor does it even appear, otherwise than by a recital in the 
deed from the sheriff to Sappington, that any procesi issued from the county 
court, which authorized the sheriff to sell this lot. Evidence was given by 
*the clerk, that an execution issued, corresponding with the order of j-^,. -^ 
the court, but that the execution could not be found. If the execution ^ 
corresponded with the order of the court, then it authorized the sale of the 
property attached ; and as the return of the constable does not state that 
any property was attached, it is difficult to perceive by what authority the 
lot in dispute was sold to Sappington. As to the recital in the deed from 
the sheriff to Sappington, that the writ of venditioni exponas^ under which 
the sale was made, authorized the sale of this lot, it is inadmissible as evi- 
dence of that fact, against the plaintiff, who was neither a party nor privy 
to the deed. 

But passing by this objection to the validity of the sale, the court will 
inquire, whether the same was sanctioned by the judgment of a tribunal 
having competent jurisdiction of the case in which it was rendered. It is, 
in the first place, by no means to be admitted, that at the time these pro- 
ceedings were instituted, a justice of the peace was authorized, by the laws 
of Tennessee, to issue an attachment against the estate of a non-resident 
debtor, returnable before himself, and determinable by him. By the 1 9th, 
20th and 21st sections of the act of 1794, a justice of the peace is empow- 
ered to issue an attachment against the estate of a debtor who has 
removed, or is removing himself privately out of the county, or who so 
absconds and conceals himself, that the ordinary process of law cannot be 
served upon him ; and also, against the estate of a non-resident ; but in all 
these cases, the attachment is to be returned *to the court where the !-♦< ^ ^- 
suit is cognisable, and is to be there adjudicated. This attachment ^ 
may be levied on the lands, goods and chattels of the debtor. By the 56th 
section of this act, the magistrate is authorized, in cases where, by the said 
act, he has jurisdiction, to issue an attachment against the estate of an 
absconding or absent debtor ; and the proceedings thereon, before him, are 
to be in a summary way, as on a warrant. The court does not understand 
that this section extends to persons who are citizens and residents without the 
limits of Tennessee. It may well be doubted, then, whether the proceed- 
ings before the justice were not, on this ground, coram non Judice. But 
without giving a positive decision upon that point, the court is of opinion, 
that the justice had not jurisdiction of the subject-matter, upon which his 
judgment was rendered. By the 52d section of the above act, jurisdiction 
is given to any justice of the peace, in cases of debts and demands amount- 
ing to twenty dollars and under, where the balance is due on any specialty, 
note or agreement, for money or specific articles, or for goods, wares and 
merchandise sold and delivered, or work and labor done ; in which cases 
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be is empowered to render judgment, and to award execution against the 
goods and chattels, or the body of the debtor. It is admitted by the coun- 
sel, that a subsequent law raised the jurisdiction of the justice beyond the 
sum for which this judgment was rendered. By the act of 1786, which 
we understand is still in force in Tennessee, it is provided, that when an 
^ . -| *execution is in the hands of a constable, in consequence of a judg- 
^ ment of a justice of the peace, and there shall be no personal prop- 
erty whereupon to levy it, in such case, he shall levy it on the real estate of 
the defendant, and make return thereof to the next county court, that the 
court may order the sheriff to sell the said real estate, or enough thereof, 
according to law. Whether it was under this act, that the proceedings before 
the magistrate found their way into the county court, it is impossible for 
this court to decide. It does not seem to us, that the case is one which 
was provided for by that act, since it does not appear that any execution was 
issued by the magistrate, upon his own judgment; or if any did issue, that 
it was levied on the real estate of the debtor, and returned to the county 
court. Be all this as it may, the ground of the jurisdiction of the magistrate 
does not appear upon the face of the proceedings before him ; without 
which, the court must consider them as coram no?i judice. The cases 
of which he had cognisance, are particularly enumerated in the 62d section, 
before recited ; and it appears, by the record given in evidence, that the 
demand sworn to by Sappington, wah for ^20. 25, as appeared by the books 
of his intestate. But this was not the assertion of a cause of action, for 
" a balance due on any specialty, note or agreement for money or specific 
articles, or for goods, wares and merchandise sold and delivered, or for work 
and labor done." It might have been for rent due, for money advanced, 
money received to the use of the plaintiff, and even for money claimed 
*/540l *^y *^® plaintiff as due ex debito, and charged in the books of the 
^ intestate. It is obvious, that the magistrate had no authority to take 
cognisanoe of these cases, and of others which might be stated ; and since 
his jurisdiction was strictly special and limited, it is essential to the validity 
of his judgment, and of the proceedings under it, that the record should 
show that he acted upon a case which the law submitted to his jurisdiction. 
The order of the county court, for the sale of the defendant's land, having 
been founded upon this judgment, is exposed to the same objection which 
applies to the judgment itself. If the judgment was void, an execution, 
or order of sale, founded upon it, was equally so. This court must,, there- 
fore, decide, that the deed from the sheriff to Sappington, under whom 
the defendant claims, was utterly void, having been made without any legal 
authority. 

2. The next question is, whether, under the circumstances stated in the 
bill of exception, the possession of the defendant was protected by the 
statute of limitations of the state of Tennessee ? This statute, which passed 
in the year 1797, enacts, 'Uhat in all cases wherever, any person or persons 
shall have had seven years' peaceable possession of any land, by virtue of a 
grant, or deed of conveyance, founded upon a grant, and no legal claim by 
suit in law be set up to said land, within the above-said term, that then, and 
in that case, the person, <fec., holding possession as aforesaid, shall be enti- 
tled to hold possession, in preference to all other claimants, of such quantity 
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of land as shall be specified in his, her or their said grant, '''or deed of con- 
veyance, founded on a grant as aforesaid." 

In the case of Patton^s Leasee v. Eaaton (1 Wheat. 476), a construction 
of the above act was given by this court, in which it was decided, that a 
possession of seven years is a bar, only when it is held under a grant, or 
under a deed founded on a grant ; and that, as the defendant, in that case, 
showed no title under the trustees of the town of Nashville, nor under any 
other grant, his seven years' possession was insufficient to protect his title, 
or to bar that of the plaintiff, under a conveyance from the trustees. That 
was a stronger case for the defendant than the present ; for in that, the 
defendant gave in evidence a deed, for a valuable consideration, from 
Josiah Love to William T. Lewis, at a time when the possession of the 
land in controversy was vacant. That Lewis, immediately after the con- 
veyance, took possession of the land, made valuable improvements thereon, 
and continued so possessed for about seventeen years, when he sold and 
conveyed the same to the defendant, who took and continued the possession, 
until the ejectment was brought. Here, then, was an entry upon land in 
the actual possession of no person, under a bond fide deed, and a long- 
continued possession under that title, which could not avail the defendant, 
because he could not trace a connected title up to a grant. In the present 
case, it appears, from the defendant's own showing, that Sappington, under 
whom he claims, had no title. If the defendant claims under a grant, or 
under mesne conveyances, *which connect him with a grant, he gains r»5K j 
a preference, by seven years' possession, over all other claimants, how- ^ 
ever superior their title may be to his, independent of such possession. But 
this possession is of no value to him, unless he can show such a title as is 
above described. The case of Harrison and Holmes v. Bledsoe's Lessee, 
decided by the supreme court of errors and appeals of the state of Tennes- 
see, in January 1821, of which a manuscript report was handed to the court,* 
seems, in principle, to be undistinguishable from the present, except that in 
that, the defendant connected himself with a grant ; if the state of the case, 
which is very imperfectly set forth, in the opinion of one of the judges, is 
rightly understood by this court. But the infirmity of the defendant's title 
lay in one of the links of the chain, which was that of a deed from execu- 
tors, who had no power to sell and convey, by the law, nor was it given by 
the will of the testator. Even a deed of confirmation, which was executed 
with a view to cure this defect in the title, was unavailing, " because," to 
use the language of one of the judges, "the act to be confirmed was void." 
In the case before the court, the defect in the defendant's chain of title, is 
the want of authority in the sheriff to convey to Sappington, which rendered 
his deed absolutely void. 

The court is, therefore, of opinion, that the court below erred, in stating 
to the jury, that the deed to Sappington, under the judgment of Sapping- 
ton's administrator against Walker, was sufficient to vest the title of Walker 
in Sappington ; *and that the deeds referred to were of such a color r+^-rt 
or appearance of title as, connected with seven years' peaceable and *- 
continued possession, by the persons claiming under them, and the grant to 
Walker, would protect the possessor, under the statute of limitations. It is 

1 Since reported in Peck 2d4. 
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deemed unnecessary to notice the third point, becaase, if the charge requires 
of a defendant more than the law does, to entitle him to the benefit of the 
seven years' possession, it is so far favorable to the plaintiff in error. It 
certainly does not require of him less. 

Neither does the court notice the sheriff's deed to Sappington for the 
lot in controversy, purchased by him at public auction, under process of the 
county court, for non-payment of taxes, as that subject was not noticed by 
the judge, in his charge to the jury, and it can, therefore, present no ques- 
tion for the consideration of this court. Judgment reversed, and a venire 
facias de novo awarded. 

Judgment. — ^This cause came on to be heard, Ac. : On consideration 
whereof, this court is of opinion, that the said circuit court erred in stating 
to the jury, that the deed to R. B. Sappington, under the judgment of said 
M. B. Sappington's administrator against said Walker, was suilicient to vest 
the title of said Walker in said Sappington, and that the deeds referred to, 
were of such a color or appearance of title, as, connected with seven years' 
peaceable and continued possession, by the person claiming under them, and 
^, , the grant *to said Walker, would protect the possession under the 
^ statute of limitations : It is, therefore, ordered and adjudged, that 
the judgment of the said circuit court in this case be and the same hereby is 
reversed and annulled. 



Oatlbtt v. Bbodix. 
Bail in error. 

Under the judiciary act of 1789, ch. 20, § 22, the security to be taken from the plaintiff in error, 
by the judge signing a citation on a writ of error, must be sufficient to secure the whole 
amount of the judgment, and is not to be confined to such damages as the appellate court may 
adjudge for the delay.* 

Error to the Circuit Court for the District of Columbia. 

March 17th, 1824. Stort, Justice, delivered the opinion of the court. — 
A motion has been made to dismiss this, and several other suits, unless the 
plaintiff in error shall give new bonds for the prosecution of the writ, within 
a limited period, to be fixed by the court, upon the ground, that the writs of 
error have been allowed by the judges of the circuit court for the district 
of Columbia, upon bonds being given in small sums to respond the damages 
and costs, the debts secured by the judgments being very much larger. 

The judiciary act of 1789, ch. 20, § 22, requires every judge or justice, 
^ , signing a citation on *a writ of error, to take good and sufficient secu- 
J rity that the plaintiff in error '^ shall prosecute his writ to effect, and 
answer all damages and costs, if he fails to make his plea good." A writ 
of error lodged in the clerk's office, within ten days after the rendition of 
judgment, operates as a supersedeas of execution ; and the question arises, 
whether, in cases where it operates as a supersedeas^ the security taken by 
the judge or justice ought not to be sufficient to secure the whole amount 
of the judgment. 

It has been supposed, at the argument, that the act meant only to pro- 

' See Jerome v. XcOarter, SI Well S*. 
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vide for such damages and costs as the court should adjudge for the delay. 
But our opinion is, that this is not the true interpretation of the language. 
The word "damages" is here used, not as descriptive of the nature of the 
claim upon which the original judgment is founded, but as descriptive of 
the indemnity which the defendant is entitled to, if the judgment is affirmed. 
Whatever losses he may sustain by the judgment's not being satisfied and paid, 
after the affirmance, these are the damages which he has sustained, and for 
which the bond ought to give good and sufficient security. Upon any suit 
brought on such bond, it follows of course, that the obligors are at liberty to 
show that no damages have been sustained, or partial damages only ; and for 
such amount only is the obligee entitled to judgment. 

In the present case, and in the other cases whitfh are in the same pre- 
dicament, the court directs *that these suits stand dismissed, unless i «rgg 
the plaintiff in error shall give good and sufficient security to an ^ 
amount to secure the whole judgments, on which the writs are brought, 
within thirty days from the rising of this court, such security to be taken 
and approved by any judge or justice by whom a writ of error or citation 
may be allowed. 

Order. — It is ordered by the court, on motion of Mr. Key, of counsel 
for the defendant in error, that this cause do stand dismissed, unless the 
plaintiff in error shall, within thirty days from the rising of this court, give 
a bond, M'ith good and sufficient security, in due form of law, to prosecute 
his writ with effect, and to answer ail damages and costs, if he fail to make 
his plea good ; the amouut of such security to be sufficient to secure the 
whole judgment, in case the same shall be affirmed, and be not otherwise 
discharged ; such security to be taken and approved by any judge or justice 
who is authorized to allow a writ of error and citation on the said judgment. 



*Bait8 v. Peters & Stebbinb. [*556 

Collateral covenants. 

A ooveDADt, under seal, to come to a settlement, within a limited time, and to pay the balance 
which might be found due, is merely collateral, and cannot be pleaded as an extinguishment of 
a simple-contract debt ; the period within which the settlement was to be made, having elapsed 
before the commencement of the suit, and the plea not averring that any such settlement had 
been made.* 

Error to the District Court of Alabama. This was an action of 
assumpsit, commenced in the court below, in February 1821, by Baits, 
the plaintiff in error, against Peters & Stebbins, the defendants in 
error, in which the plaintiff declared against the defendants, upon an 
agreement to account with him for goods delivered by him to the defend- 
ants, for sale on commission, and also for money had and received, and 
upon an inshnul computassent. The defendants pleaded the following 
pleas ; 1st. The general issue. 2d. Payment. 3d. An agreement, under seal, 
made at New York, on the 15th of July 1820, and long after the said pro- 



> Charles v. Scott, 1 S. dc Jt. 294 ; Wallace 8 W. & S. 276 ; Cornell v. Lamb, 20 Johns. 
9, Freeman, 4 Watts 878 ; Jones v. Johnson, 407. And see Baker tr. Draper, 1 Clifif. 420. 
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mises and undertaking, between the plaintiff and one of the defendants, by 
which the plaintiff covenanted not to sue the defendants within six months, 
and to send on an agent, within the same term of time, to settle the accounts 
with the defendants, at Blakely, in Alabama ; and the defendants covenanted 
*557l ^^ ^^^^ to a settlement ^'with the said agent, and to pay the balance 
^ which should be found to be due. To this last plea, there was a 
demurrer, and judgment being rendered thereon by the court below, for the 
defendants, the cause was brought by writ of error to this court. 

February 20th, 1824, The cause was argued by WiecUoUy for the plain- 
tiff in error, no counsel appearing for the defendants in error. He argued, 
that the agreement tl)us pleaded in bar, as an extinguishment, was not 
a sufficient bar to the action, but was merely a collateral undertaking, which 
did not extinguish the original demand. Bank of Columbia v. Pattersony 7 
Cranch 209, 303 ; Bay v. Leal^ 14 Johns. 404. 

Marshall, Ch. J., delivered the opinion of the court, that the third plea 
was bad. The agreement stated in that plea, although under seal, did not 
operate as an extinguishment of the simple-contract debt. The agreement 
was but a collateral undertaking, to come to a settlement, within a limited 
period, which had elapsed before the commencement of the suit, and to pay 
the balance found due upon such settlement. There was no averment in the 
plea, that any such settlement had been had, under that agreement, and, 
consequently, the covenant to pay the balance did not appear to have 
attached upon the demand. 

^558] ^Sebsbb and others, PlaintifiEs in error, v. Dorr, Defendant in error. 

Pleading, — Eisidence. 

In a declaration upon a promissory note, the omission of the place where it is payable, is fatal 
Secondary evidence of the contents of written instruments is not admissible, when the originals 

are within the control or custody of the party. 
This rule of evidence is not dispensed with, by the local statutes of Rentacky, which provide, that 
no person shall be permitted to deny his tiignature, as maker or assignor of a note, in a suit 
against him, unless he will make an affidavit, denying the execution or assignment ; these 
statutes do not dispense with proof of the existence of the instrument, or of the right of the 
party to hold it by assignment. 

Ebbob to the Circuit Court of Kentucky. 

February 27th, 1824. This cause was argued by Bihb^ for the plaintiffs 
in error, citing Hardin 223 ; 3 A. E. Marsh. 163 ; 1 Ibid. 228 ; 2 Ibid. 256, 
522, 610, 614 ; 1 Cranch 290 ; Hughes 152 ; 1 Bibb 230, 542, 596 ; 2 Ibid. 
34 ; 3 Ibid. 6, 227 ; 4 Ibid. 286, 527, 290, 424, 556 ; 7 Johns. 174 ; 4 Ibid. 1; 
3 Caines 112 ; 2 Mass. 433 ; 5 Cranch 322; 1 Saund. 32 : and by Wickliffe^ 
for the defendant in error, citing 1 A. K. Marsh. 535, 541 ; 2 Ibid. 256 ; 
5 Cranch 135 ; 2 Bibb 35 ; 1 Phil. Evid. 286. 

March 6th. Stoby, Justice, delivered the opinion of the court. — This is 

a writ of error to the circuit court of Kentucky. The action was brought 

^ -| by Dorr, as *as8ignee, against Sebroe Sa Johnson, as assignors, upon 

^ two notes, under seal, made to them by the Lexington Manufacturing 

Company. 
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Tbe declaration, instead of distinct counts upon each note, combines, in 
an inartificial manner, both notes in a single count. It states, that ^* the 
Lexington Manufacturing Company, by their corporate seal, and signed by 
John T. Mason, jun., their president, did, on the i2th day of March 1818, at, 
Ac, execute and cause to be made, their note or writing obligatory, by which 
they did oblige themselves to pay to John T. Mason and James Johnson, 
twelve months after the date of the said writing, 110,065.88 ; and on the same 
day and at the same place, did execute their other writing obligatory, in like 
manner, by which they bound and obliged themselves, to pay to the said James 
Johnson and John T. Mason the further sum of 1311.31 ;" omitting to state 
when the last note was payable. It then proceeds to allege the indorsements 
of the notes to the plaintiff, the presentment of the same to the Lexington 
Manufacturing Company for payment, the refusal, and protest for non-pay- 
ment, and the commencement and prosecution of suits to iinal judgment and 
execution, against the company, for the amount of the notes, in tbe general 
court of Kentucky ; the return upon the execution, that no property could 
be found ; and due notice to the defendants. It further avers, that the 
general court had jurisdiction of the suits, and that, in consideration of the 
premises, the defendants became indebted, and promised to pay the amount 
to the *plaintiff. There were also counts for goods sold, and for r^^f.^. 
money had and received. *- 

The cause came on for trial, upon the general issue ; and the only evi- 
dence produced by the plaintiff to support his action, were the records of the 
foregoing suits, which also contained copies of the original notes, and of the 
protests by the notary. The defendants then prayed the court to instruct 
the jury : 1. That the plaintiff had not made out a good cause of action : 
2. That the records and proceeding aforesaid were not evidence against the 
defendants, because it did not appear that the general court had cognisance 
of the subject-matter : 3. That the records were not sufficient evideLce of 
diligence on the part of the plaintiff, nor of the insolvency of the makers, 
nor of the assignment by the defendants. The court overruled the motion, 
and instructed the jury, that the records entitled the plaintiff to a verdict 
against the defendants ; and to these proceedings on the part of the court, 
the defendants filed their bill of exceptions, and have thus brought the same 
points for consideration before this court. 

By the local law of Kentucky, instruments of this nature are assignable ; 
and if due and reasonable diligence is used by the assignee, to procure pay- 
ment from the maker, by the speedy commencement and prosecution of a 
suit against him, and satisfaction cannot be obtained upon the judgment and 
execution in such suit, the assignor is responsible for the amount. But with- 
out such suit, no action lies against the assignor. It is also provided by the 
statutes of Kentucky,^ and the substance *of these statutes has been r*-«^ 
incorporated into the rules of the circuit court, that no person shall •- 
be permitted to deny his signature, as maker or as assignor, in a suit against 
him, founded on instruments of this nature, unless he will make an affidavit 
denying the execution or assignment. These explanations are necessary, to 
enable us more accurately to understand the nature and bearing of the 
objections relied on at the bar, to reverse the present judgment. 

The first objection that occurs, upon the examination of this cause, is, 
that the note for $311.31, is not stated in the declaration to be payable at 
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any particular time ; and if this be not a substantial infirmity in the count, 
the conclusion of law is, that the note was due ]>res^n*1y, or on demand. 
Now, the record of the suit, which is offered to show due diligence in 
endeavoring to recover this note from the maker, is not founded on a note 
payable on demand, but on a note payable twelve months after the date ; 
80 that there is a material variance between the note declared on in this 
suit, and the note which was declared on in the record offered in evidence. 
If we admit the copy of the note in the same record to be evidence, a further 
difficulty is presented; for, on its face, the note purports that, "twelve 
months after date, the president, directors and company of the Lexington 
Manufacturing Company promise to pay to James Johnson and John T. 
Mason, jun., or their order, 311 dollars and 31 cents, negotiable and payable 
at the office of discount and deposit of the Bank of the United States, 
*fifl2l *^^ Lexington, without defalcation, for value received." The variance 
-* of this note from that described in the present declaration, is very 
striking. It is payable to the defendants, or order, in twelve months after 
date, and at the bank of discount and deposit of the United States, in Lex- 
ington. These are all material parts of the note, and they are all omitted in 
the declaration. The variance, then, in this view also, would be fatal. And 
it may be added, that in the suit in the general court, the declaration 
also omits to state, that the note was payable to order, and at the Bank of 
the United States ; so that, in fact, the note is materially different from the 
declaration, in both suits. In regard, too, to that part of the present declara- 
tion, which describes the note for $10,065.88, there is a total omission to state, 
that it was " negotiable and payable at the office of discount and deposit of 
the Bank of the United States, without defalcation, for value received," as 
in the copy produced in the record, it purports to be ; and the same omission 
occurs in the declaration in the suit in the general court. Nothing is better 
established, both upon principle and authority, than that if the place where 
a note is payable is omitted in the declaration, it is fatal ; for the evidence 
produced does not support the declaration. There is a variance in the essence 
of the instrument, as declared on, and as proveii. Upon these grounds, then, 
it is manifest, that the record produced in evidence did not support the 
plaintiff^s action. 

There is another objection, which is equally decisive of the case. It is, 
•5fl3l *^*^ there was no production *of the original notes, nor any excuse 
^ offered to account for the non-production of them, at the trial. It is 
a general rule of the law of evidence, that secondary evidence of the con- 
tents of written instruments is not admissible, when the originals are within 
the control or custody of the party. Here, no proof was offered, to show 
that the original notes were impounded, or that they were not within the 
possession of the party, or within the reach of the process of the court. 
Without such proof, the principles of the common law repudiate the intro- 
duction of copies ; and copies were all that the record, in the most favorable 
view for the plaintiff, presented to the court. But it is said, that the stat- 
utes of Kentucky, already referred to, dispense with the proof of the execu- 
tion of instruments of this nature, by the maker, and also of assignments by 
the assignor, unless the party will, on oath, deny the signature and the 
assignment; and that the only object of producing the originals, is to 
establish these facts. The arguTnont, tht>n>fore, is, that these statutable 
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provisions amount to a dispensation with the general rules of evidence as to 
the production of the original notes. But to us it appears, that the statutes 
of Kentucky ought to have no such interpretation. The object of the legis- 
lature manifestly was, to dispense with the formal proof of instruments, 
where the party would not deny on oath the fact of their execution. It was 
thought inconvenient, to suffer parties to take advantage of unexpected 
objections, and multiply delays, by general denials, which might often spring 
up by surprise *at the trial, and thus load the cause with heavy and r«r^ i 
unnecessary expenses. But it would be most dangerous, to allow, ^ 
that, because the proof of the execution of an instrument was dispensed 
with, therefore, no proof of its existence, or of the right of the party to hold 
it by assignment, was to be required. The production of the originals 
might still be justly required, to assertain its conformity with the declara- 
tion, to ascertain whether it remained in its genuine state, to verify the 
title by assignment in the plaintiff, to trace any payments which might have 
been made and indorsed, and to secure the party from a recovery by a bond 
Jide holder under a subsequent assignment. These are important objects, 
and which no wise legislature would lose sight of ; and it is too much to 
expect any court of justice to infer, upon so slight a foundation, the aboli- 
tion of those salutary rules of evidence which constitute the great security 
of the property and rights of the citizens. We are, therefore, of opinion, 
that the records, however admissible for the purpose of showing due and 
reasonable diligence by suit, were not legal evidence of the assignment .of 
the notes, so as to dispense with the production of the originals. 

It is unnecessary to go into the question as to the jurisdiction of the 
general court over the suit against the Lexington Manufacturing Company, 
and what would be the legal effects growing out of the defect of such juris- 
diction. These, as well as some other minor points, may be passed over, 
*since the cause may be disposed of without entering upon the dis- r^-^- 
cussion of them. L 

It is the opinion of the court, that the circuit court erred in instructing 
the jury, that the records aforesaid entitled the plaintiff to a verdict ; 
and the judgment must, therefore, be reversed, and a venire facias de novo 
be awarded. 

Judgment accordingly. 
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Kesb, appellant, v. Devisees of A. Moon, respondents. 
Zex loci rei nixB. — Foreign letters testamentary. 

The disposition of roal property, by deed or will, is subject to the laws ot the country where it is 
situated. 

Where a devirar was entitled to warrants for land in the Virginia military district, in the state 
of Ohio, under the laws and ordinances of Virginia, on account of his military services, and 
made a will in Kentucky, devising the lands, which was duly proved and registered according 
to the laws of that state : Held^ that although the title to the land was merely equitable, and 
that, not to any specific tract of land, it could not pass unless by a will proved and registered 
according to the laws of Ohio. 

Even admitting it to have been personal property, a person claiming under a will proved in one 
state, cannot intermeddle with, or sue for, the effects of a testator in another state, unless the 
will be proved in the latter state, or it is permitted by some law of that state. 

Letters testamentary give to an executor no authority to sue for the personal estate of his testator, 
out of the jurisdiction of the state by which they were granted. 

- Under the statute of Ohio, which permits wills made in other states ^concerning property 
J in that state, to be proved and recorded in the court of the county where the prop- 
erty lies, it must appear that the requisitions of the statute have been pursued, in order to give 
the will the same validity and effect as if made within the state. 

Appeax from the Circuit Court of Ohio. 

February 20th, 1824. This cause was argued by Scott for the appellant ; 
and by Brushy for the respondents. 

March 16th. Washington, Justice, delivered the opinion of the court. — 
The respondents filed their bill in the circuit court for the district of Ohio, 
in which it is stated, that Archelaus Moon was, in his lifetime, entitled to 
warrants for 4000 acres of land in the Virginia military district, between the 
Scioto and Little Miami rivers, in the state of Ohio, under the ordinances 
and laws of Virginia, on account of his services as a captain in the Virginia 
line, on continental establishment, during the war of the revolution. That, 
being so entitled, he, on the 8th of May 1796, in the county of Fayette, in 
Kentucky, where he resided, duly made and published his last will and tes- 
tament, which, after his decease, in the same year, was proved and admitted 
to record in the court of that county ; an authenticated copy whereof, with 
the probate annexed, is made an exhibit, and referred to as part of the bill. 
That by this will, the testator devised the aforesaid land to the complain- 
ants, his widow and children. The bill then sets forth, that on the 2d of 
*fi«7l ^^'^"^'y 1809, four warrants for 1000 acres *each, were granted to 
-* Robert Price, assignee of Josiah P. Moon, and George C. Friend, 
and Martha his wife, foimerly Martha Moon, who are described in the 
aasignment, as the only children and representatives of Archibald Moon, 
deceased ; which warrants were, some time in the same or the succeeding 
year, assigned by Price to the defendant, Kerr, who, in March 1810, made 
fifteen entries or locations thereon, amounting in the whole to 8723 acres, 
leaving 277 acres unlocated. That some time in the winter of 1811, the 
complainants gave notice to Kerr of their claim to the said warrants and 
land, and of their intention to prosecute the same, personally, in writing, 
and by a publication in a newspaper printed in Chilicothe. That Archelaus 
and Archibald Moon were the same name and person, and that Josiah P. 
Moon and Martha Friend were his children by his first wife, and were disin- 
herited by the aforesaid will. That the defendant had notice that the 
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assignment to Price was fraadulent. The bill prays a discovery of the 
matters so alleged, and a decree that the defendant, Kerr, assign the evi- 
dences of title to the said lands to the complainants, and for general relief. 
The answer admits that the defendant purchased from Robert Price, in 
September 1^09, four several land- warrants, for 1000 acres each, for which 
he paid and secured to be paid to said Price, the sum of $2663. That the 
warrants issued fur the military services of Archibald Moon, and that they 
were assigned to the defendant, at the time of his purchase. That in March 

1810, and at different times tliereafter, the defendant *made various r* 

• • • r 568 

entries of land on the said warrants, in the Virginia military district, ^ 

believing his title to said warrants to be unquestionable ; and that the lands 

80 located are owned either by the said defendant, or by those to whom he 

had sold them. The defendant denies the notice charged in the bill, except 

that, in the winter of 1811, he saw the publication in which the claim of the 

complainants was asserted, before which time, he had sold a great part of 

the lands to different persons^, for a valuable consideration, the principal 

part of which he had received, and that some of the purchasers have made 

valuable improvements on the lands. He denies all knowledge of the will, 

or that the complainants are the heirs or the devisees of said Moon. 

To this answer, a general replication was put in, and a number of deposi- 
tions were taken and appear in the record. The material facts which they 
establish are, the execution of Moon's will ; the proof of it, and its admis- 
sion to record in the country court of Fayette, in Kentucky ; the destruc- 
tion by fire of the clerk's office of that county, in 1802 or 1803, with most of 
its records ; and that an attested copy of the above will was procured and 
admitted to record in the said county court, in conformity with a special act 
of the state of Kentucky, for supplying the evidence of deeds, wills and 
other records of the said office, which had been consumed. That the testa- 
tor was sometimes called Archelaus, and at other times, Archibald ; and 
that he had four children by his first wife, of whom Josiah P. and Martha 
were *two, and six children by his last wife, who, with his widow, i-^-^q 
are the plaintiffs in this suit. ^ 

After a reference to the master, and the coming in of his report, a final 
decree was made thereon, that the defendant, Ken*, assign to the complain- 
ants all the warrants, entries and surveys procured under the warrrants 
granted to Price, and by him assigned to the defendant ; that Kerr was to 
be paid by the complainants, for his trouble and expense in locating and sur- 
veying the said lands, at the rate of 12/. 10^. per 1000 acres ; and also, the 
sum of 1487.48, which he had paid for taxes on the said lands, with inter- 
est thereon. From this decree, an appeal was taken to this court. 

The objection principally relied upon by the appellant's counsel is, that 
no estate in the lands in controversy passed by the will of Archelaus Moon 
to the respondents, because the same was not proved and recorded in any 
court of the state of Ohio, where the lands lie, in conformity with the exist- 
ing laws of that state. 

By an ordinance of congress, for the government of the territory north- 
west of the river Ohio, passed on the 13th of July 1787, it is declared, that, 
until the governor and judges should adopt laws as prescribed by that ordi- 
nance, estates in the territory might be devised or bequeathed by wills in 
writing, signed and sealed by the testator (being of full age), and attested 
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by three witnesses ; provided such wills should be duly proved and recorded, 
^ , within one *year after proper magistrates, courts and registers should 
-* be appointed for that purpose. * 

It is an unquestionable principle of general law, that the title to, and the 
disposition of real property, must be exclusively subject to the laws of the 
country where it is situated. This was decided in the case of the United 
States V. Crosby (7 Cranch 115). The application of this principle to the 
present case, is controverted by the counsel for the respondents, upon the 
following grounds : 1. That the interest of the testator in these lands ought 
to be considered and treated as personal estate, and therefore, it might well 
pass by a will, proved and admitted to record in the state where the testa- 
tor died. 2. That by an act of the legislature of Ohio, passed on the 25th 
of January 1816, authenticated copies of wills, proved according to the laws 
of any state or territory of the United States, relating to any estate within 
that state, are allowed to be proved in the court of the county where such 
estate shall be ; and when so proved and admitted to record, they arc 
declared to be good and valid in law, as wills made in the state. 8. That as 
no objection was made in the circuit court to the admission of the authenti- 
cated copy of €his will, it ought not to avail the appellant in this court. 

1. It can by no means be admitted, that this is to be considered in the 
light of personal property, notwithstanding the title of Moon rested merely 
*^7il "P^° ^ legislative reservation in his favor, by *the state of Virginia, 

-« which was to be afterwards perfected, by the grant of a warrant, and 
by a location, survey and patent. Although his title to any particular tract 
of laud was, in the first instance, altogether uncertain, and, even after loca- 
tion, was purely equitable, still the subject-matter of the devise was land, 
the title to which could not be acquired or lost, except in the way prescribed 
by the laws of Ohio. 

But could it even be conceded, that this was personal property, it would 
still be property within the state of Ohio ; and we hold it to be perfectly clear, 
that a person claiming under a will proved in one state, cannot intermeddle 
with, or sue for, the effects of a testator in another state, unless the will be 
proved in that other state, or unless he be permitted to do so by some law 
of that state. In the case of Doe v. McFarland (9 Cranch 161), it was 
decided, that letters testamentary gave to the executors no authority to sue 
for the personal estate of the testator, out of the jurisdiction of the power 
by which the letters were granted. 

2. The next reason assigned by the general principle above laid down 
does not apply to this case, is deemed by the court altogether insufficient ; 
because, whatever benefit the devisees might have derived under the act of 
the 25th of January 1816, had they pursued the requisitions it prescribes, as 
to which we give no opinion, it is a sufficient answer to the argument drawn 
from that act, to observe, that its requisitions were not pursued. It permits 
authenticated copies of wills, proved according to the laws of any state of 
♦6721 ^^'* *Union, relating to any estate within that state, to be offered for 

-« probate in the court of the county where the estate lies, and author- 
izes the same to be there recorded ; and it then proceeds to declare the effect 
of such recording to be, to render the will good and valid, as if it had been 
made in the state, subject, nevertheless, to be contested as the original 
might have been. But it does not appear, that the copy of this will was 
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offered for probate and admitted to record. Had it been so offered, it 
might have been contested, and for anything that we can say, the sentence 
of the court of probate might have been not to admit it to record. 

3. The last point remains to be considered. That the objection to the 
validity of this will to pass the lands in controversy to the respondents, was 
not made in the court below, is highly probable, as we observe, that it is not 
noticed, much less relied upon, in the answer. Nevertheless, the will, duly 
proved and recorded, according to the laws of Ohio, constituted the sole 
title under which the plaintiffs in the court below claimed the lands in dis- 
pute. It was as essential, therefore, to the establishment of that title, to 
allege in the bill, and to prove by the evidence, or by the admission of the 
defendant, that this will had been proved and recorded, according to the 
laws of Ohio, as to set forth and prove the existence of the will itself. The 
defect in the title of the respondents appears upon the face of the bill, and as 
it contains no allegation that a copy of the will had been duly proved and 
recorded, the defendant *cannot be said to have admitted those facts, r^^^o 
by not denying them in his answer. The court erred, therefore, in *- ' 
decreeing an assignment of all the warrants, entries and surveys under the 
warrants, to the complainants. 

Considering, as we must, in the present state of the cause, that A. Moon 
died intestate as to these lands, they, of course, descend to those persons 
who are entitled to the same according to the laws of Ohio ; and this is a 
subject fit to be decided by the court below, to which the cause must be 
remanded for further proceedings. 

Decree reversed, and the cause remanded for further proceedings. 



Merkdith and others, appellants, v. Pioest and others, respondents. 

Laiid'lawof Kefniucky. 

Under the following entry, ** H. R. enters 2000 acres in Kentucky, by virtue of a warrant for 
military services performed by him, in the last war, in the fork of the first fork of Licking, 
running up each fork for quantity;" it appeared in evidence that at the first fork of iiick- 
!ng the one fork was known and generally distinguished by the name of the South fork and 
the other by the name of the main Licking, or the Blue Lick fork, and that some miles above 
this place the South fork again forked : Hdi^ that the entry could not be satisfied with lands 
lying in the first fork. 

*In such a case, the entry could not be explained, and the survey supported, by oral tes- 
timony : the notoriety and names of places may be shown by such testimony, but the ^ 
words of an entry are to be construed by the court, as any other written instrument 

Appeal from the Circuit Court of Kentucky. 

February 20th, 1824. This cause was argued by Bibh^ for the appel- 
lants ; and by Talbot, for the respondents. 

February 21st. Marshall, Ch. J., delivered the opinion of the court. — 
This case depends entirely on the question, whether the entry under which 
the appellees claim»has been surveyed on the land for which it calls. 

The entry is in these words : " Holt Richeson enters 2000 acres in Ken- 
tncky, by virtue of a warrant for military services performed by him in 
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tbc last war, in the fork of the first fork of Licking, running up each fork 
for quantity." 

It is shown in testimony, that at the first fork of Licking, the one fork 
was known and generally distinguished by the name of the South fork, and 
the other by the name of the main Licking, or the Blue Lick fork ; some 
miles above this place, the South fork again forks. The land of the appel- 
lees has been surveyed in the first fork. 

It is contended by the appellants, that the entry calls for land in the 
second fork, and that the survey is made on land which will not satisfy its 
words. The court concurs in this opinion. The first fork of the first fork 
cannot be the first fork itself. Whatever difficulties may attend the attempt 
♦fi*?**! ^^ place the lands properly, the court feels none in *saying, that the 
■* entry cannot be satisfied with lands lying in the first fork. 

Some other objections were made in argument, which it is unnecessary 
to notice, as this is completely decisive of the case. It may not, however, be 
improper to say, that the attempt of the appellees to explain their entry, and 
to support their survey, by depositions, cannot avail them. It is the proper 
province of testimon}', to show the notoriety and names of places, but not to 
explain a written instrument ; that is the proper province of the court. 
The judges must construe the words of an entry, or of any other title paper, 
according to their own opinion of the words as they are found in the instru- 
ment itself, and not according to the opinion of witnesses, who may or may 
not be selected for the purpose. 

The decree of the circuit court, perpetuating the injunction awarded to 
the appellees to restrain the appellants from proceeding on their judgment 
in ejectment, is erroneous, and ought to be reversed, and the bill of the 
plaintiffs in the circuit court dismissed. 

Decree reversed. 



*576] *Walden, ex dern. Den, v. Cbaio. 

Amendment m ejectment, — Error. 

In ejectment, an amendment, so as to enlarge the term laid in the declaration, will be peimitted, 
in the discretion of the court 

But a writ of error will not lie, in a case where the court lielow has denied a motion for this pur- 
pose. 

Ebrob to the Circuit Court of Kentucky. 

In 1797, John Den, lessee of Ambrose Walden, instituted an action of 
ejectment in the United States district court of the district of Kentucky, 
against Richard Fen, as casual ejector. The declaration stated a demise for 
the term of ten years, from the 15th day of August 1789. At March term 
1798, Lewis Craig and Jonathan Rose were admitted defendants, in the 
place of Richard Fen, the casual ejector ; and entered into the usual rule, 
confessing the lease, entry, Ac. At June term 1800, judgment was rendered 
for the plaintiff, for his term yet to come, &c., and a writ of hah, fac, poss, 
was awarded. On the 6th day of September 1800, Thomas Bodley and 
others, claiming as landlords of Craig and Rose, obtained an injunction to 
the above judgment. At May term 1809, the bill of injunction was dis- 
missed for want of jurisdiction. In September 1811, Bodley and others 
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obtained a second injunction to stay execution on the judgment at law in 
ejectment. At May term 1812, the injunction was *dis8olved on f^r^h 
hearing, on bill, answers, depositions and exhibits ; and in April 1813, *• 
the complainants dismissed their bill. Walden, on the 22d of May 1819, 
took out a writ of hab. fac, po8S,y which was quashed by the court, on the 
ground, it is presumed, that the term stated in the declaration in ejectment 
had expired. At November term 1821, Walden moved the court to enlarge 
the term stated in the declaration. The court being divided, the motion 
was entered as overruled ; and the plaintiff (Walden) took out a writ of 
error to the judgment of the court on this motion. 

February 6th, 1824. This cause was argued by TayhVy for the plantiff, 
citing Cro. Jac. 440 ; 1 Salk. 47 ; 2 Str. 807 ; 2 Burr. 1169 ; 4 Ibid. 2447 ; 
2 Str. 1272 ; Cowp. 841 ; 7 Cranch 569 ; 1 Ibid. 110; 4 Ibid. 237 ; Ibid. 
324 ; 6 Ibid. 11 ; Ibid. 15 ; 6 Ibid. 206 ; 7 Ibid. 669 : no counsel appearing 
for the defendant. 

February 21st. Mabshall, Ch. J., delivered the opinion of the court. — 
Upon this case, two questions arise : 1. Ought the circuit court to have 
granted leave to the plaintiff to extend the term laid in his declaration ? 
2. Does a writ of error lie to the refusal to grant this amendment? 

It has been truly said, in argument, by the counsel for the plaintiff in 
error, that the power of amendment is extended at least as far, in the 32d 
""section of the judiciary act, as in any of the British statutes ; and r«RHg 
that there is no species of action to which the discretion of the coui*t ^ 
in this respect ought to be more liberally applied than to the action of eject- 
ment. The proceedings are all fictitious, fabricated for the mere purposes 
of justice, and there is every reason for allowing amendments in matters of 
mere form. There is peculiar reason in this case, where the cause has been 
protracted, and the plaintiff kept out of possession beyond the term laid in 
the declaration, by the excessive delays practised by the opposite party. 
The cases cited by the plaintiff^s counsel in argument are, we think, full 
authority for the amendment which was asked in the circuit court, and we 
think the motion ought to have prevailed. 

But the course of this court has not been in favor of the idea, that a writ 
of error will lie to the opinion of a circuit court, granting or refusing a 
motion like this. No judgment in the cause is brought up by the writ, but 
merely a decision on a collatei*al motion, which may be renewed. For this 
reason, the writ of error must be dismissed. 
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*Unitkd States v. Josef Pebsz. 
Disc/targe of jury. 

The discharge of a jary from giving a verdict, in a capital case, without the consent of the pris- 
oner, the jury being unable to agree, is not a bar to a subsequent trial for the same offence. 

The court is invested with the discretionary authority of discharging the jury from giving any 
verdict, in cases of this nature, whenever, in their opinion, there is a mamfest necessity for 
such an act, or the end of public justice would otherwise be defeated. 

March I7tb, 1824. Stoby, Justice, delivered the opinion of the court. — 
This cause comes up from the Circuit Court for the Southern District of 
New York, upon a certificate of division in the opinions of the judges 
of that court.* 

The prisoner, Joseph Perez, was put upon trial for a capital offence, and 
the jury, being unable to agree, were discharged by the court from giving 
any verdict upon the indictment, without the consent of the prisoner, or of 
the attorney for the United States. The prisoner's counsel, thereupon, 
claimed his discharge as of right, under these circumstances ; and this 
forms the point upon which the judges were divided. The question, there- 
fore, arises, whether the discharge of the jury, by the court, from giving any 
verdict upon the indictment, with which they were charged, without the 
consent of the prisoner, is a bar to any future trial for the same offence. If 
it be, then he is entitled to be discharged from custody ; it not, then he 
*fi80l ^^^^^ ^^ ^^ ^^^^ ^^ imprisonment *until such trial can be had. 

-' Wo are of opinion, that the facts constitute no legal bar to a 
future trial. The prisoner has not been convicted or acquitted, and may 
again be put upon his defence. We think, that in all cases of this nature, 
the law has invested courts of justice with the authority to discharge a jury 
from giving any verdict, whenever, in their opinion, taking all the circum- 
stances into consideration, there is a manifest necessity for the act, or the 
ends of public justice would other wice be defeated. They are to exercise 
a sound discretion on the subject ; and it is impossible to define all the cir- 
cumstances, which would render it proper to interfere. To be sure, the 
power ought to be used with the greatest caution, under urgent circum- 
stances, and for very plain and obvious causes ; and in capital crises especi- 
ally, courts should be extremely careful how they interfere with any of the 
chances of life, in favor of the prisoner. But, after all, they have the right 
to order the discharge ; and the security which the public have for the 
faiJLhful, sound and conscientious exercise of this discretion, rests, in this, as 
in other cases, upon the responsibility of the judges, under their oaths of 
office. We are aware, that there is some diversity of opinion and practice 
on this subject, in the American courts ; but, after weighing the question 
with due deliberation, we are of opinion, that such a discharge constitutes 
no bar to further proceedings, and gives no right of exemption to the pris- 
oner from being again put upon trial.* A certificate is to be directed to the 
circuit court, in conformity to this opinion. 

^ , *Ckrtificate. — This cause came on, &c, : On consideration whereof, 

J it is ordered by the court, that it be certified to the circuit court of 

the district of New York, that, under the circumstances stated in the record, 

> 2 Wheeler Cr. Cas. 96. Gommonwetdth v. Cook, 6 B. ft R. 577; Gom- 

* Bee People v, Goodwin, 18 Johns. 1S7 ; monwealtb v. Clue^ 8 fiawle 498. 
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the prisoner, Joseph Perez, is not entitled to be discharged from custody, 
and may again be put to trial, upon the indictment found against him, and 
pending in the said court. 



BsNNSB, Plaintiff in error, v. The Psesident, Dibecitobs ajh) Cohpant 

OF THE Bank of Columbia, Defendants in error. 

Zocal custom. — Evidence. 

By the eastern of the banks in the district of Columbia, payment of a promiflBory note ia to be 
demanded on the fourth day after the time limited for the payment thereof, in order to charge 
the indorser, contrary to the general law-merchant, which i-equirea a demand on the third day.* 

Evidence of such a local custom is admissible, in order to ascertain the understanding of the par- 
ties, with respect to their contracts made with reference to it.* 

Gases in which evidence of commercial usage is admissible, in order to ascertain the meaning of 
contracts. 

The declaration against the indorser, in such a case, must lay the demand on the fourth, and not 
on the third day. 

Quteref Whether a declaration, in such a case, not averring the local usage, would be good upon 
demurrer T 

Secondary evidence of the contents of written instruments is admissible, wherever it appears, that 
the original is destroyed or lost, by accident, without any fault of the party.* 

*In the case of a lost note, it is not necessary that its contents should be provod by a nota- r«,, j^a 
rial copy ; all that is requiitHl is, that it should be the best evidence the party has it in ^ 
his power to produce. 

To admit secondary evidence of a lost note, it is not necessary that there should be a special count 
in the declaration, upon a lost note 

Erbob to the Circuit Court for the district of Columbia. 

February 24th, 1824. This cause was argued by Webster and J<mes,{a) 
for the plaintiff in error ; and by JS^ay, for the defendants in error, (ft) 

(a) They cited Rushton v, Aspinall, 2 Doug. 679 ; Chitty on Bills 62, 466 ; Bayley 
on Bills lb5-6 ; 7 East 231 ; Lyndo «. Burgos, per Sir W. Grant, 1 Wheat. Selw. 280 ; 
Heylyn v. Adumson, 2 Burr. 678; Thompson v. Ketchum, 8 Johns. 189 ; Hoare v. 
Graham, 8 Camp. 57 ; 1 Phil. Evid. 432-3, 496, 498 ; Lewis v. Thatcher, 15 Mass. 
481 ; Edie v. East India Co., 2 Burr, 1216 ; Davis v. Todd, 4 Taunt. 672. 

(6) Citing 4 T. K. 153, 173 ; 2 Calnes Gas. 196 ; 2 Gaines 448 ; 1 Ibid. 43 ; 18 
Johns. 230 ; 12 Ibid. 423 ; 13 Ibid. 470 ; 1 Phil. Evid. 490, 492 ; 1 Har. & Johns. 
423; 4 Mass. 251; 6 Ibid. 449, 477; 9 Ibid. 155, 159; 10 Ibid. 26, 366; 12 Ibid. 89 ; 
8 Dall. 3G5, 415 ; 5 Granch 49 ; 9 Ibid. 1. 



* When a note is made payable at a bank, 
whose invariable usage it is, to demand pay- 
ments and give notice, on the fourth day of 
grace, the parties are bound by that usage, 
whether they have a personal knowledge of it 
or not Mills v. United States Bank, 11 Wheat. 
431 ; Bank of Washington v. Triplctt, 1 Pet 
25. The known custom of a bank, and its ordi- 
nary modes of transacting business, enter into 
the contract of those giving notes, for the pur- 
pose of having them discounted at the bank, 
and the parties to such notes, must be under- 
stood as having agreed to govern themselves 
by such customs and modes of doing business, 
whether they had actual knowledge of them or 
not Fowler v. Brantly, 14 Pet 318; Wise- 

U Wheat.— 17 



man v. GhiappelU, 28 How. 868; Bank of 
Columbia v. McKenny, 8 Cr. G. 0. 861. Smoe 
the decision of these cases, the usage of banks 
in the city of Washiugton has been changed, as 
to notes deposited for collection only, and made 
to conform to the general law-merchant, which 
allows only three days of grace. Cookendorf er 
V. Preston, 4 How. 817 ; Hill v, Norvell, 8 Mc- 
Lean 583. 

* United States Bank v. Dunn, 6 Pet 51 ; 
Salmon Falls Manufacturing Co. v. Goddard, 14 
How. 447 ; Bliven v. New England Screw Co., 
28 Id. 420. 

* United States v. Laub, 12 Pet 1; Patriotio 
Bank v. Little, 2 Cr. C. C. 627. 
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March 6th. Thompson, Justice, delivered the opinion of the court. — 
This case comes up on a writ of error to the circuit court cf the district of 
Columbia ; and by the record it appears, that the action in the court below 
was prosecuted against Renner, the plaintiff in error, as indorser of a prom- 
issory note made by James Foyles, and discounted at the Bank of Columbia. 
^ , The note bears date on the 9th day of January 1817, for $4600, *and 

* -« is payable sixty days after date. In the declaration, it is averred, 
that demand of payment of the maker was made on the 14th of March, 
which was on the fourth day after the expiration of the sixty days which 
the note had to run. 

Several questions, arising out of the record, have been presented for the 
consideration of the court. The principal one, however, is that which 
relates to the time of demand of payment of the maker of the note, and 
grows out of a bill of exceptions taken upon the trial. This has been 
pressed upon the court, as a question of great importance, and the decision 
of which, in its application to the concerns of the bank, will have a very 
wide and extensive effect. We shall proceed to the consideration of this 
point, in the first place, leaving the others, which are of minor importance, 
to be noticed hereafter. 

The testimony given at the trial was for the purpose of showing that 
the Bank of Columbia had, from its first establishment, in 1793, adopted 
the practice of demanding the payment of notes discounted by it, on the 
fourth day after the time limited for the payment thereof, according to the 
express terms of the note. And that such was the universal custom of all 
the banks in Washington and Georgetown. That this custom was well 
known and understood by the defendant, when he indorsed the note in 
question. After this testimony had been received, without objection, the 
counsel for the defendant below called upon the court to instruct the jury, 
that upon the evidence so given by the plaintiffs, of a demand upon the 
^ ^ *raaker of the note, on the fourth day after the time limited by the 
-I note for the payment, the defendant was not liable on his indorse- 
ment ; which instruction the court refused give, and a bill of exceptions 
was thereupon taken. This court must, therefore, assume as established 
facts (and, looking at the evidence before the jury, no doubt could be enter- 
tained on the subject), that the custom of the Bank of Columbia, and all 
the other banks in Washington and Georgetown, from their first institution, 
had been, to demand payment of notes due them, on the fourth day after 
the time limited therein ; and that this custom was known and well under- 
stood by the defendant, Renner, when he indorsed the note in question ; 
and it may be added, with full knowledge and expectation, that this note 
was to be dealt with in the. same way ; for it was a renewal of a discount, 
continued for a considerable time before, on other notes similarly drawn 
and indorsed, some of which had been demanded in like manner, and pro- 
tested, and afterwards paid and taken up by himself. Under such circum- 
stances, it would seem, that nothing short of some positive and unbending 
principle of law, could shield the defendant from responsibility. But so 
far from trenching upon any such principle, we think his liability com- 
pletely established, by well-settled rules of law. 

It seems to be assumed, as the settled law of promissory notes, that in 
order to charge an indorser, demand of the maker must be made on the 
258 



1824] OF THE UNITED STATES. •SSS 

Benner v. Bank of Columbia. 

third (lay after that limited in the note ; and that ^this is so stubborn a 
rule, that parties are not permitted to violate it, even by their mutual 
agreement. We admit, in the most unqualified manner, that the usage of 
making the demand on the third day of grace, has become so general, that 
courts of justice will notice it ex officio ; and in the absence of any proof 
to the contrary, will presume that such was the understanding of all parties to 
a note, when they put their names upon it. But that this rule has any attri- 
butes so inviolable, as not to be touched by the parties to negotiable paper, 
cannot be admitted. It has its origin in custom, and that custom, too, com- 
paratively, of recent date ; and is not one of those, to the contrary of which 
the memory of man runneth not, and which contributed to make up the 
common-law code, which is so justly venerated. So far from this, that the 
allowance of any days of grace, is in derogation of the common-law rule, 
applicable to other contracts. They are, emphatically, the mere creatures 
of usage, varying in different countries, to suit the Views and convenience of 
men in business, originally gratuitous, and not binding on the holder. The 
common law would require payment on the last day limited by the contract, 
and would also give to the maker the whole of that day. It is a settled 
principle of the common law, applicable to all contracts, that a party has 
until the last day limited by his agreement, to perform his engagement, and 
even until the last hour of the day. The common law knows of no frac- 
tions of a day ; custom, however, and that introduced, too, principally by 
banks, has limited *the day to a few hours of business. But this, and rutKo/, 
whatever other rules have been adopted by consent, and merely for *- 
the convenience of commercial men, are departures from the common-law 
doctrine. When, therefore, the allowance of only three days of grace, is 
said to be the law of the contract, by bills of exchange and promissory notes, 
nothing more can be intended, than that custom has so long sanctioned this 
rule, that all dealers in paper of this description, are understood to govern 
themselves by it. 

The law of the conti-act, properly speaking, is to pay when due ; and 
that time is to be ascertained, either from the contract jmt 86, or that taken 
in connection with some known custom, which the parties are presumed to 
have tacitly consented, should be made a part of the contract. And it is in 
this view only, that three days of grace are allowed, where that custom is 
recognised as the rule ; for a note, which upon its face has sixty days to run, 
is in truth and in fact, a contract for sixty-three days, and interest is taken 
for that time. And how is it ascertained, that it is a note for sixty-three 
days, but by looking out of the contract, and finding what was the under- 
standing of the parties ? Where the custom has existed for a long time, and 
has become general, courts of justice, as before observed, will notice it 
ex officio; and where it has not, it is matter of proof. If this is not the 
light in which these transactions are to be considered, all banks are charge- 
able with usury ; for all take interest beyond what is allowed by law, if 
time is to be determined by the note itself. The general rule of law is, 
*that demand of payment must be made of the maker, when the note r^^ 017 
falls duo ; and that time, as now settled, is on the last day of grace ; ^ 
and even this rule is of recent date, for in the king's bench in England, as 
late as the year 1791, about coeval with the institution of this bank, and 
the custom established by it, m'c find {LeftUyy, MiUs, 4 T. R. 170) Lord 
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Kenyon and Mr. Justice Buller differing on this very point : the former 
holding that, by analogy to other contracts, the acceptor of a bill of exchange 
had the whole of the third day of grace to pay the bill, and that a demand 
on the fourth day was not too late. Mr. Justice Bulleb thought the 
demand ought to be made on the third day of grace ; that the nature of the 
acceptor's undertaking was, to pay the bill on demand, on any part of the 
third day of grace ; and he inferred this, from its having been, as he said, 
the practice to make the demand on that day. If it was a doubtful ques- 
tion, in England, so late as the year 1791, whether the demand ought to be 
made on the third day of grace, or the day after, this bank is not charge- 
able with any culpable innovation upon long-established rules of law or 
usage, by adopting the practice of making the demand on the fourth day. 

It is said, however, that the effect of this testimony is, to alter and vary, 
by parol evidence, the written contract of the parties. If this is the light in 
which it is to be considered, there can be no doubt, that it ought to be laid 
entirely out of view ; for there is no rule of law better settled, or more salu- 
* QQi ^^^y ^^ ^^^ application to contracts, than that *which precludes the 
-I admission of parol evidence, to contradict or substantially vary the 
the legal import of a written agreement. Evidence of usage or custom is, 
however, never considered of this character ; but is received for the purpose 
of ascertaining the sense and understanding of parties by their contracts, 
which are made with reference to such usage or custom ; for the custom, 
then, becomes a part of the contract, and may not improperly be considered 
the law of the contract ; and it rests upon the same principle as the doc- 
trine of the lex loci. All contracts are to be governed by the law of the 
place where they are to be performed ; and this law may be, and usually 
is, proved, as matter of fact. The rule is adopted, for the purpose of carry- 
ing into effect the intention and understanding of the parties. That the 
note in question was to be paid at the Bank of Columbia, and to be gov- 
erned by the regulations and custom of the institution, and so understood by 
all parties, cannot admit of a doubt. 

It would be a waste of time, to go very much at large into an examina- 
tion of the various usages and customs, that are admitted in evidence and 
recognised in courts of justice, both in England and in this country, in 
almost every branch of business, and especially in commercial transactions, 
for the purpose of ascertaining the meaning and interpretation of contracts. 
A few only will be noticed, that are somewhat analogous to the present 
case. 

In the case of Cutler y. Powell (6 T. R. 320), where was brought undei 
consideration the legal effect of a promissory note, given to the mate of a 
^ , *ship for a certain sum of money, provided he proceeded on her voy- 
-< age, and continued to do duty to the port of distination. The legal 
construction to be given to this note was clear, and so considered by the 
court, that nothing was due, unless the mate continued to do duty to the 
port of destination. He having died, however, on the voyage, the court 
directed an inquiry into the usage of merchants in such cases, declaring, that 
if it sanctioned an allowance for the time the service was performed, the 
plaintiff should recover according to such usage. No intimation is here 
given, that such proof would be repugnant to the contract, although it was 
against the legal import of the note, if construed without reference to the 
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usage ; and although the usage related to trade, it was very limited in its 
application. 

So, in Noble v. Kenneway (2 Doug. 611), usage of trade was admitted in 
evidence, to explain the understanding of parties, in a policy of insurance, 
although the usage had not existed three years. Lord Mansfield said, ihe 
usage could only be known by proof, and must be tried by a jury ; that 
underwriters must be presumed to be acquainted with the practice of the 
trade they insure, whether recently established or not. If it were necessary, 
cases might be multiplied almost without end, showing the same principle 
and same recognition of local and particular usages, in almost every branch 
of business. 

We have also, in the state courts in our own country, the decisions of 
very enlightened judges, adopting the same principles, and governing them- 
selves *by the same rules; and in many cases, not unlike the one ,*-p^ 
before us. In Jones v. Fales (4 Mass. 252), the same doctrine as to ^ 
usages of banks, was fully sanctioned ; and although that particular usage 
might have been found, in practice, inconvenient, and not to mc^t public 
approbation, yet the principle which governed the decision of the court, is 
not thereby weakened, viz., that the usage with which the defendant was 
conversant, was proper evidence to be submitted to a jury, to infer from it 
the agreement of the party. And although, as suggested at the bar, this 
custom was altered by the banks, we do not find the couits of justice in that 
state attempting to control it, in its application to notes made in reference 
to the usage. The doctrine of this case was again fully recognised in the 
Lincoln and Kennehcck Bank v. Page (9 Mass. 155), where it was held, 
that bank usages, established respecting demands on makers of promissory 
notes, and notices to indorsers, being known to dealers in the banks, they 
were bound to them, and that the usage was proper evidence to be submit- 
ted to a jury. These cases are not referred to, for the purpose of approving 
the particular usages, but to show that evidence of such usage was never 
considered as contradicting the written contract. 

Hasley v. Brown and others (3 Day 346) is a very strong case on this 
subject. The question was as to the liability of ship-owners, for the loss of 
money taken on freight by the master. The defence set up was, that the 
master, according to *establi8hed custom, was permitted to take r^.Q, 
money on freight, as a perquisite to himself, and the owners dis- ^ 
charged from responsibility ; and the question directly presented to the 
court v/as, whether a particular custom or usage could be given in evidence, 
to control the general law. And the court says, it is a principle, that the 
general common law may be, and in many instances is, controlled by special 
custom. So, the general commercial law may, by the same reason, be con- 
trolled by a special local usage, so far as that usage extends, which will 
operate upon all contracts of this nature, made in view of, or with reference 
to, such usage. 

In Smith v. Wright (1 Caines 43), this general principle is laid down : 
The true test of a commercial usage is, its having existed long enough to 
have become generally known, and to warrant a presumption that contracts 
are made in reference to it. In the case of the Bank of Utica v. Smith (18 
Johns. 230), a note, payable at the Mechanics' Bank, in New York, was pre- 
sented, and payment demanded, fifteen minutes after bank hours, and this 
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was held safficient ; it appearing, that although it was a quarter of an hoar 
after the usual time of closing the bank as to other business, it was within 
bank-hours, it appearing that, according to the general (bourse of doing 
business at this bank, these fifteen minutes were the usual and accustomed 
time for these presentments, and of this course of business the defendant 
ought to have informed himself. 

^ , *It is unnecessary to pursue this object further, by particular refer- 
•l ence to decisions in the state courts. The same doctrine, as to the 
effect of particular usages in controlling the general law, will be found to 
accompany the administration of justice, wherever the subject is brought 
under consideration. Whether these usages are, in all instances, ^se and 
beneficial, may, perhaps, be questionable, but where they do exist, they are 
considered as regulating and controlling contracts, made under and in refer- 
ence thereto. 

The same principle is recognised by this court, in the case of Teaton v. 
Bank of Alexandria (5 Cranoh 492). The chief justice, in speaking of the 
effect of usage upon the legal obligations of parties, observes, if the case 
showed that such was the usage of the bank, and such the understanding 
under which notes were discounted, this court is not prepared to say, that 
the undertaking created by the indorsement, would not be so fashioned as 
to give effect to the real intention of the parties. 

These cases are sufficient to show, in the most satisfactory manner, the 
light in which courts of justice consider contracts, made in reference to any 
particular usage, and the effect that such usage is to have upon them. And 
no good reason is perceived, why these principles should not be applied to 
the case before us. The custom, under which this bank has transacted 
business for five and twenty years, of demanding payment of the makers of 
notes on the fourth instead of the third day after the time limited for pay- 
^ I ^^'^^j ^8 ^Tkot unreasonable or repugnant to any principles of general 
^ policy. It does not stand alone, but is in accordance with the usage 
of every other bank in Washington and Georgetown. The defendant 
indorsed the note in question, with full knowledge of the custom. A demand 
on the fourth day is in perfect harmony with the principles of the common 
law, if applied to the contract, the maker having the whole of the third day 
to pay his note, and not being in default, until the fourth. The incon- 
veniences suggested on the argument growing out of a usage here, differing 
from that which is in practice in other places on this subject, are not of 
great public concern. If they exist, they affect the banks and their custom- 
ers only. And if felt to the prejudice of either the one or the other, we 
may rest assured, it would be altered. Their private interest is a sure 
guarantee for this. But admitting the practice to be inconvenient, and that 
a uniformity, in this respect, with other parts of the country would be desir- 
able, the remedy is not in the hands of couits of justice, whose business it is 
to judge of contracts as made by parties themselves, and not to prescribe 
the manner in which they shall be made. 

We are, accordingly, of opinion, that the court below did not err in 
refusing to instruct the jury, that the demand upon the maker of the note^ 
on the fourth day after the time limited for payment thereof, discharged the 
defendant from liability on his indorsement. 

One of the minor points, which has been alleged as error appearing on 
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the face of the record, *is, that the demand on the maker of the note 
should, at all events, have been laid on the third day after the time 
limited by the note for payment, and not on the fourth. This objection 
cannot be sustained as this time. Whether the declaration would not have 
been bad on demurrer, not, however, because the demand is laid on a wrong 
day, but because it does not aver the usage, is a question not necessary now 
to decide. But if, as we have determined, the demand was properly made 
on the fourth day, it would have been bad, if laid at an earlier day, because 
the maker would have been under no obligation to pay, and, of course, not 
in default. If, therefore, the cause should be sent back to the court below, 
no amendment in this respect ought to be made. The want of an averment, 
so as to let in the proof of usage, cannot now be objected to the record. 
The evidence was admitted, without objection, and now forms a part of the 
record, as contained in the bill of exceptions. Had an objection been made 
to the admission of the evidence of usage, for the want of a proper aver- 
ment in the declaration, and the evidence had, notwithstanding, been 
received, it would have presented a very different question. 

The time of the demand, as laid in the declaration, is according to the 
legal effect of the note. If made at an earlier day, it would have given no 
cause of action against the indorser, for he was not bound to pay until the 
default of the maker, and he was not in default until the fourth day. 
*It is a general rule, in declaring as to time, that it must be laid after r^cKne 
the cause of action accrues. The case of Rushton v. AspinaU ^ 
(2 Doug. 679) does not apply. The bill of exchange, upon which that suit 
was founded, was dated on the 27th of November, in the year 1778, payable 
three months after date. The declaration stated, that the bill was presented 
for acceptance on the day of the date thereof, and duly accepted, and after- 
wards, on the same day, the acceptor was requested to pay, <&c., but neg- 
lected and refused, Ac, and then goes on to state the liability of the defend- 
ant, as indorser, and that he, on the same day, assumed and promised to pay, 
&Q, It appears, therefore, that the refusal of the acceptor, and the assump- 
tion of the indorser, are laid on the day of the date of the note, which was 
three months before it fell due. The plaintiff, therefore, by his own show- 
ing, had no cause of action, when he commenced his suit ; this was a defect 
which no verdict could cure. He had not set forth his cause of action 
defectively, but shown that he had no cause of action ; and this was the 
ground on which it was placed by the court. A cause of action, defectively . 
or inaccurately set forth, is cured by the verdict, because, to entitle the 
plaintiff to recover, all circumstances necessary, in form or in substance, to 
make out his cause of action, so imperfectly stated, must be proved at the 
trial ; but when no cause of action is stated, none can be presumed to have 
been proved. 

This case is not to be considered as if before *U8 on demurrer to r4r-Q/» 
the declaration. There being no averment of the special custom as *- 
to the demand on the fourth day, and the general rule being that the demand 
must be made on the third, if the declaration alleges it to have been made 
on the fourth, the joinder in demurrer admits the fact, and, of course, that 
the demand was too late. But had the declaration contained an averment 
of the special custom, it must allege a demand on the fourth day ; that is, 
according to the legal effect of the note ; and a demand laid on any othc r 
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day would have been bad. We must dow coDsider the case as if the declara- 
tion had contained a special averment of the custom, the proof having been 
before the court and jury without objection, and now making a part of thb 
record. 

The only remaining question arises out of a bill of exceptions, taken 
upon the trial, to the decision of the court below, admitting secondary evi- 
dence of the contents of the note. And it has been contended : 1st. That 
no such evidence was admissible, unless it appeared that the note was 
destroyed. 

The rule with respect to the admission of secondary evidence, we think, 
is not so restricted. If the original is lost, by accident, and no fault is 
imputable to the party, it is sufficient. In the present case, it appeared, that 
the note was in court a few days before, and introduced in evidence on the 
trial against Foyles, the maker, but had been mislaid, and upon thorough 
search, could not be found. Every case of this kind must depend, in a great 
^ , measure, upon its own circumstances. *This rule of evidence must 
^ be so applied as to promote the ends of justice, and guard against 
fraud or imposition. If the circumstances will justify a well-grounded 
belief, that the original paper is kept back by design, no secondary evidence 
ought to be admitted ; but when no such suspicion attaches, and the paper 
is of that description, that no doubt can arise as to the proof of its contents, 
there can be no danger in admitting the secondary evidence. In this case, 
the note having been in court a few days before, and proved, upon a trial 
against the maker, there could be no possible inducement to withhold it, and 
it was, no doubt, mislaid, purely by accident. 

It is objected, in the second place, that if secondary evidence is admis- 
sible, the contents of the note was not proved by that which was competent ; 
that it should have been by a notarial copy. Proof of the contents of a lost 
paper ought to be the best the party has in his power to produce, and, at all 
events, such as to leave no reasonable doubt as to the substantial parts 
of the paper. But to have required a notarial copy, would have been 
demanding that, of the existence of which there was no evidence, and which 
the lav/ will not presume was in the power of the party ; it not being neces- 
sary that a promissory note should be protested. 

It is objected, lastly, that secondary evidence was not admissible, with- 
out a special count in the declaration upon a lost note. The English prac- 
tice on this subject has not been adopted in this country, so far as our 
*ftOQl ^'^owledge of it extends, *and to require a special count upon a lost 
J note, would be shutting the door against secondary evidence, in all 
cases where the note was lost, after declaration filed. We do not think any 
danger of fraud is to be apprehended, from the admission of such evidence, 
under the usual count upon the note ; and the practice in the court below 
not requiring a special count in such cases, no error was committed in the 
admission of the evidence. 

Judgment affirmed, (a) 

(a) Chief Justice Marshall and Justices Washington and Duvall, did not sit in 
this cause ; Stobt, Justice, dissented. 
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Promissory notes. — Presentment 

Where the maker of a note has removed into another state, or another jurisdiction, subsequent to 
the making thereof, a personal demand upon him is not necessary to charge the indorser, but it 
is sufficient, to present the note at the former place of residence of the maker. > 

Error to the Circuit Court for the District of Columbia. 

March 13th, 1824. The opinion of the court was delivered by Johnson, 
Justice. — *Thi8 case comes up from the circuit court of the district r*eQQ 
of Columbia, in which a suit was instituted against the plaintiff here, *- 
as indorser of one Patrick McGruder. The facts are exhibited in a stated 
case, upon which, by consent, an alternative judgment is to be entered. The 
judgment below was for the plaintiffs in the action, and the defendant brings 
this writ of error, to have that judgment reversed, and a judgment entered 
in his favor. 

The leading facts in the cause are so much identified with those in the 
case of Renner v. Bank of Columbia {ante, p. 681), decided at the present 
term, on the question relative to the days of grace, that the decision in that 
cause disposes of the principal question raised in this. 

But there is another point presented in the present cause. There was no 
actual demand made on the maker of this note, and the question intended 
to be presented was, whether the facts stated will excuse it. At the time of 
making the note, and until within ten days of its falling due, the maker was 
a housekeeper, in the district of Columbia. But he then removed to the 
state of Maryland, to a place within about nine miles of the district. The 
case admits, that neither the holder of the note, nor the notary, knew of his 
removal or place of residence ; but the circumstances of his removal had 
nothing in them to sanction its being construed into an act of absconding. 
The words of *the admission to this point are, that he " went to the r*/./^/^ 
house where the said Patrick had last resided, and from which he had *- 
removed, as aforesaid, in order there to present the said note, and demand 
payment of the same ; and not finding him there, and being ignorant of his 
place of residence, returned the said note under protest." 

The alternative in which the judgment of the court is to be rendered, is 
not very appropriately stated ; but since the absurdity cannot have entered 
into the minds of the parties, that, not knowing of the removal or present 
abode of the drawer, the holder was still bound to follow him into Maryland, 
we will construe the submission with reference to the facts admitted ; and 
then the question raised is — whether the holder had done all that he was 
bound to do, to excuse a personal demand upon the maker? 

On this subject, the law is clear : a demand on the maker is, in general, 
indispensable ; and that demand must be made at his place of abode or place 
of business. That it should be strictly personal, in the language of the Bub- 
mission, is not required ; it is enough, if it be at his place of abode, or, gen- 
erally, at the place where he ought to be found. But his actual removal is 

1 See Foster v. Julien, 24 N. T. 28 ; Adams v. S. 126 ; Reid v. Morrison, 2 Id. 401 ; Becker ff. 
Leland, 80 Id. 806 ; Lehman v. Jones, I W. k Levy, 6 Clark (Pa.) 298. 
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here a fact in the case, and in this, as well as every other case, it is incum- 
bent upon the indorsee to show due diligence. Now, that the notary should 
not have found the maker at his late residence, was the necessary conse- 
quence of his removal, and is entirely consistent with the supposition of his 
*fiOi 1 ^^^ *having made any one of those inquires which would have led to 
^ a developement of the cause why he did not find him there ; nan 
constat^ but he may have removed to the next door ; and the first question 
would, most probably, have extracted information that would have put 
him on further inquiry. Had the house been shut up, he might, with equal 
correctness, have returned, '' that he had not found him," and yet, that 
clearly would not have excused the demand, unless followed by reasonable 
inquiries. 

The party must, then, be considered as lying under the same obligations, 
as if, having made inquiry, he had ascertained that the maker had removed 
to a distance of nine miles, and into another jurisdiction. This is the utmost 
his inquiries could have extracted, and marks, of course, the outlines of his 
legal duties. Mere distance is, in itself, no excuse from demand ; but, in 
general, the indorser takes upon himself the inconvenience resulting from 
that cause. Nor is the benefit of the post-office allowed him, as in the case 
of notice to the indorser. 

But the question on the recent removal into another jurisdiction, is a 
new one, and one of some nicety. In case of original residence in a state 
different from that of the indorser, at the time of taking the paper, there 
can be no question ; but how far, in case of subsequent and recent removal 
to another state, the holder shall be required to pursue the maker, is a ques- 
tion not without its difficulties. We think, that reason and convenience are 
*B0^1 ^" *fAvor of sustaining the doctrine, that such a removal is an excuse 

""* from actual demand. Precision and certainty are often of more 
importance to the rules of law, than their abstract justice. On this point, 
there is no other rule that can be laid down, which will not leave too much 
latitude as to place and distance. Besides which, it is consistent with anal- 
ogy to other cases, that the indorser should stand committed, in this respect, 
by the conduct of the maker. For his absconding or removal out of the 
kingdom, the indorser is held, in England, to stand committed ; and although, 
from the contiguity, and, in some instances, reduced size of the states, and 
their union under the general government, the analogy is not perfect, yet it 
is obvious, that a removal from the seaboard to the frontier states, or vice 
versdy would be attended with all the hardships to a holder, especially, one of 
the same state with the maker, that could result froni crossing the British 
channel. 

With this view of the subject, we are of opinion, that the judgment 
below, although rendered on a different ground, must be sustained. 

Judgment affirmed. 
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*£a parte Wood and Brundaqb. 
Repeal of poAerd. 

Under the 10th section of the patent act of the 2l8t of February, 1798, ch. 11, upon granting a 
rule, by the judge of the district court, upon the patentee, to show cause why process should not 
issue to repeal the pateut, the patent is not re()ealed, (lefacto^ by raaking the rule absolute; but 
the process to be awarded is in the nature of a ttcire facias at common law, to the patentee, to 
show why the patent should not be repealed, with hqaXa of suit ; and upon the return of such 
process, duly served, the judge is to proceed to try the cause upon the pleadings filed by the 
parties, and the issue joined thereon. If the issue be one of fact, the trial thei'eof is to be by 
a jury, if an issue of law, by the court, as in other cases. 

In such a case, a record is to be made of the pix)ceeding8, antecedent to the rule to show cause 
why process should not issue to repeal the patent, and upon which the rule is founded.^ 

Motion for writ of mandamiis, 

March 11th, 18'24. This cause was argued by HdineSy in support of the 
rule, citing Stearns v. Barrett, 1 Mason 163 ; 8 Mod. 28 ; 1 Salk. 144: and 
hy'JE/mmety against it, citing 1 U. S. Law Journal, 88 ; Ms parte O^ReiUyy 
1 Ves. jr. 112 ; Mc parte Fox, 1 Ves. & Beames 67 ; Jefferson^ % Gaae^ 2 
Saund. 15. 

March 17th. Story, Justice, delivered the opinion of the court. — The 
district judge of the southern district of New York, under the lOth section 
of the patent act of the 21st of February 1793, ch. 11, granted a rule upon 
Charles Wood and Gilbert *Brundage, at the instance and complaint r^afxA 
of Jethro Wood, to show cause why process should not issue against *- 
them, to repeal a patent granted to them for a certain invention, in due form 
of law ; and upon hearing the parties, no sufficient cause being, in his judg- 
ment, shown to the contrary, he, on the 2d day of July 1823, passed an 
order, that the said rule be made absolute, and that the said patent be 
repealed ; and that process issue to repeal the said patent, and for the costs 
of the complainant. 

The patentees, by their counsel, moved the court to direct a record to 
be made of the whole proceedings, and that process, in the nature of a scire 
faciaSy should be issued, to try the validity of the patent. The court denied 
the motion, upon the ground, that these were summary proceedings, and that 
the patent was repealed de/actOyhy making the rule absolute ; and that the 
process to be issued, was not in the nature of a scire faciaSy to try the 
validity of the patent, but merely process repealing the patent. A motion 
was made, on a former day of this term, in behalf of the patentees, for a 
rule upon the district judge, to show cause why a mandamtis should not 
issue from this court, directing him to make a record of the proceedings in 
the cause, and to issue a scire faciaSy for the purpose of trying the validity 
of the patent. The rule having been granted, and due service had, the case 
has since been argued by counsel, for and against the rule ; and the opinion 
of this court is now to be delivered. 

Two objections have been urged at the bar, *against the making r,|t-^^ 
this rule absolute. The first is, that these proceedings, being sura- L 
mary, are not properly matters of record. The second, that this is not a 

' 8. p. Stearns v. Barrett, 1 Mason 158 ; rule Thompson v. Haight, 1. U. S. Law Joum. 
Delano v. Scott, Gilp. 489. These cases over- 86 ; and McGaw v. Bryan, Id. 88. 
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case in which, by law, a scire facias, or process in the nature of a scire 
faciaSy can be awarded, to try the validity of the patent. Both of these 
objections are founded upon the provisions of the 10th section of the patent 
act, and must be decided by a careful examination of those provisions. The 
words are, " that upon oath or affirmation being made, before the judge of 
the district court, where the patentee, his executors, Ac, reside, that any 
patent, which shall be issued in pursuance of this act, was obtained sur- 
reptitiously, or upon false suggestion, and motion made to the said court, 
within three years after issuing the said patent, but not afterwards, it shall 
and may be lawful for the judge of the said district court, if the matter 
alleged shall appear to him to be sufficient, to grant a rule that the patentee, 
or his executor, Ac, show cause why process should not issue against him, 
to repeal such patent ; and if sufficient cause shall not be shown to the con- 
trary, the rule shall be made absolute ; and thereupon, the judge shall order 
process to be issued against such patentee, or his executors, <jbc., with costs 
of suit. And in case no sufficient cause shall be shown to the contrary, or 
if it shall appear that the patentee was not the true inventor or discoverer, 
judgment shall be rendered by such court for the repeal of the said patent. 
And if the party at whose complaint the process issued, shall have judgment 
*AnAl S^^^^ against him, he shall pay all *such costs as the defendant shall 
^ be put to in defending the suit, to be taxed by the court, and recov- 
ered in due course of law. 

Upon the slightest inspection of this section, it will be at once perceived, 
that however summary the proceedings may be, they are of vast impoitance 
to the parties, and involve the whole right and interest of the patentee. 
The jurisdiction given to the court, is not general and unlimited, but is con- 
fined to cases where the patent was obtained surreptitiously, or upon false 
suggestions ; where the patentee resides within the district ; and where the 
application is made wii:hin three years after the issuing of the patent. It is, 
therefore, certainly necessary, that all these facts, which are indispensable 
to found the jurisdiction, should be stated in the motion and accompanying 
affidavits ; and without them, the court cannot be justified in awarding the 
rule. It follows, of course, that in any record that is to be made of the pro- 
ceedings, they constitute the preliminary part, and ought not to be omitted. 
In the present case, they have been wholly omitted, and the record is, in this 
respect, incomplete and inaccurate. 

But it is said, that, technically speaking, these proceedings are not mat- 
ters of record. They are certainly proceedings of a court of record, for such 
are all the courts of the United States, in virtue of their organization, both 
upon principles of the common law, and the express intendment of con- 
gress. In general, the interlocutory proceedings in suits are not entered of 
♦fin 71 '■®^^'*^> ^ ^^®y ^^^ deemed merely collateral incidents. But where *a 
-' special jurisdiction is given to a court, as in the present instance, it 
appears to us, that, in conformity to the course of decisions in this court, 
upon the subject of jurisdiction, all the preliminary proceedings required to 
found that jurisdiction, should appear of record, as they constitute an essen- 
tial part of the case. In general, motions and rules made in the course of 
suits, over which the court has an acknowledged jurisdiction, are not entered 
of record. But where a rule is the sole foundation of the suit, and the fii-st 
step in its progress, that rule can onl^ Ik* granted, under special circum- 
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Stances prescribed by law ; it is not sufficient, to show that the rule itself 
was granted, but it must also appear, by the proceedings, that it was right- 
fully granted. 

13 ut the more material question is, whether the proceedings, so far as the 
rights of the patentees are concerned, terminated with the rule being made 
absolute, so that, ipso facto^ the patent was repealed, and the process to 
be issued was only process to enforce or declare the repeal ; or whether 
the process was in the nature of a scire facias at common law, to repeal the 
patent, if, upon a future trial, the same should be found invalid. This ques- 
tion must be decided by the terms of the section in controversy ; but in the 
interpretation of those terms, if their meaning is somewhat equivocal, that 
construction ought certainly to be adopted, which, not departing from the 
sense, is most congenial to our institutions, and is most convenient in 
the administration of public justice. 

*The securing to inventors of an exclusive right to their inven- r^^^Q 
tions, was deemed of so much importance, as a means of promoting *- 
the progress of science and the useful arts, that the constitution has expressly 
delegated to congress the power to secure such rights to them for a limited 
period. The inventor has, during this period, a property in his inventions ; 
a property which is often of very great value, and of which the law intended 
to give him the absolute enjoyment and possession. In suits at common law, 
where the value in controversy exceeds $20, the constitution has secured to 
the citizens a trial by jury. In causes of equity and admiralty jurisdiction, 
they have the security of a regular and settled course of proceedings, where 
the rules oif evidence and the principles of decision are well established. 
And in all these cases, there is the further benefit conferred by our laws, of 
revising the judgments of the inferior courts, by the exercise of appellate 
jurisdiction. It is not lightly to be presumed, therefore, that congress, in a 
class of cases placed peculiarly within its patronage and protection, involving 
some of the dearest and most valuable rights which society acknowledges 
and the constitution itself means to favor, would institute a new and sum- 
mary process, which should finally adjudge upon those rights, without a trial 
by jury, without a right of appeal, and without any of those guards with 
which, in equity suits, it has fenced round the general administration of jus- 
tice. The patent acts have given to the patentee a right to sue at common 
law, for damages for any violation of his invention ; *and have given r^e^^Q 
him a further right to claim the interference of a court of equity, by L 
wayt)f injunction, to protect the enjoyment of his patent. It would be 
somewhat surprising, if, after such anxious legislation, there should exist in 
the act a clause, which, in a summary manner, enables any person to repeal 
his patent, and thus sweep away his exclusive property, without interposing 
any guards by way of appeal, or any regular proceedings, by which the 
validity of titles, in ordinary cases, is examined and contested. 

With these considerations in view, let the 10th section of the act be ex- 
amined. Its object is, to provide some means to repeal patents which have 
been obtained surreptitiously, or upon false suggestions ; the very cases for 
which a scire facias issues a^the common law. As the patents are not enrolled 
in the records of any court, but among the rolls of the department of state, 
it was necessary to give some directions as to the correct time and manner 
of instituting proceedings to repeal theoL It accordingly directs, that the 
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district judge may, upon proper evidence, under oath, and motion made to 
the court, in his discretion, " grant a rule that the patentee, die, to show cause 
why process should not issue against him, to repeal such patent ; and if suf- 
ficient cause shall not be shown to the contrary, the rule shall be made abso- 
lute, and thereupon, the judge shall order process to be issued against such 
patentee, <fec., with costs of suit." It is obvious, from the language of this 
clause, that the rule is one, not to repeal the patent, if it is made absolute, 
♦flinl ^^^ * *rule for process to issue to repeal the patent. It is not then the 

J rule, but the process contemplated by the act, that repeals the patent. 
It is not a mere form, but it is of the essence of the proceedings, without 
which, the rule has no efficacy. Is the process to be issued a process which, 
per sCy repeals the patent, or arc the words '^ to repeal such patent," to be 
construed as merely descriptive of the nature of the process, and of the effect 
of it, if judgment shall be finally pronounced in support of it ? In other 
words, is it a process in the nature of an execution, or a judicial process, in 
the nature of a scire faciaSy calling for further proceedings? 

If the words of the section had stopped at the clause already referred to, it 
would, perhaps, have been difficult to find a sufficient explanation of the 
legislative will, to have led the court to the conclusion, that judicial process, 
in the nature of a scire facias^ was certainly intended ; there would have 
been some reason for hesitation ; but even then, an interpretation against 
such process would not have been without serious embaiTassments. It 
could not be arrived at, without leaving much of questionable reasoning 
behind. But the section docs not stop here. It goes on to make further 
provisions, which, if the process absolutely repealed the patent, could have 
no operation, and no intelligible meaning. On the other hand, if the process 
was to be in the nature of a scire facias, all the words are sensible and ope- 
rative, and describe the proper progress and proceedings upon such a writ, 
♦ftiil '^^^ clause is in these words, "and in case no sufficient *cause shall 

-I be shown to the contrary, or if it shall appear, that the patentee was 
not the true invenior or discoverer, judgment shall be rendered by such 
oourt for the repeal of the patent." These words follow after the clause 
awarding the process, and, of course, suppose the process already issued. 
The party is supposed to be called upon to show cause, which is precisely 
what a scire facias requires in its official mandate ; and if no sufficient cause 
is shown to the contrary, or if it shall appear, that the patentee was not the 
true inventor or discoverer, then, the patent is to be repealed. If this pro- 
cess is merely to repeal the patent, and not to institute a trial, how can the 
party show cause? how can it judicially appear, that the patentee is not the 
inventor ? These provisions are intelligible in a scire facias^ for that author- 
izes subsequent inquiry into the law and the facts. But further, "judg- 
ment" is to be rendered. Now, it is not necessary to lay any particular stress 
on this word, as a known juridical phrase, expressive of the final decision of 
the court ; but if the making the rule absolute repealed the patent, and the 
process is merely an execution, how could any subsequent judgment be ren- 
dered in the case? It would be contrary to all analogy, to all rules of judi- 
cial interpretation, to suppose, that judgment is to succeed, and not to 
precede, the writ of execution. The clause goes on, " and if the party, at 
whose complaint the process issued, shall have judgment against him, he 
shall pay all such costs as the defendant shall be put to in defending the 

270 



1824] OF THE UNITED STATES. ♦012 

Ex parte Wood. 

suit, to be taxed *by the ooart, and recovered in due coarse of law." 
The language is here still more distinct and persuasive. It imports, 
in a clear manner, that some proceedings were to be had, after the process 
issued, by which the case might be further investigated ; and it, upon such 
investigation, judgment should be against the complainant, the patentee 
should recover his costs. The language is, that the party, at whose com- 
plaint the process issued, not the rule issued, shall have judgment against 
him. Upon what? the rule? Certainly not ; but upon the process issued. 
He shall pay the costs to which the defendant is put in defending the suit. 
What suit is here intended ? We think, it is clear, that it means the suit 
upon the process, that is, upon the scire facias ; for the proceedings upon 
the rule are not, in a technical, or in any accurate sense, a suit. The costs 
of defending the suit are to be paid. But how can any costs arise from a 
defence upon a process which is final and absolute? It appears to the court, 
that to give the construction contended for by the counsel against the rule, 
would be to reject the plain and obvious purport of the whole of the last 
clauses of the section, and make them a perfect nullity. In the other view, 
they have entire effect, and are as reasonable and just, in themselves, as they 
are promotive of the security of vested rights and property. 

Nor does the occurrence of these words " costs of suit," in the preceding 
part of the section, where it is said, that '^ the process shall be issued, &c., 
with costs of suit," in the slightest degree impugn *this interpreta- r«^^« 
tion. The true meaning of these words, in this connection, is not, that ^ 
costs of suit, already incurred, shall be paid and collected, but that the pro- 
cess shall be, to show cause why the patent shall not be repealed, and costs 
of suit given to the complainant. In this view, it fortifies the construction 
already asserted by the court. That this is the true exposition of the words, 
is made apparent, by examining the 5th section of the patent act of 1790, 
ch. 34, which is exactly similar in terms to the 10th section of the present 
act, except that it omits, in this place, the words ** costs of suit." These 
words, therefore, were not intended to change, and cannot be admitted to 
change, the natural meaning of the other parts of the section. And if the 
other words used in this connection are descriptive of the nature of the pro- 
cess, these words are merely explanatory of the legislative intent, that the 
costs of the suit should follow upon the final judgment in favor of the com- 
plainant. Without this provision, as the other clause giving costs applies to 
the patentee only, the complainant, although he should prevail in the suit, 
would not be entitled to any costs. This was a real defect in the first 
act, and is cured by the insertion of the words under consideration. 

Now, are there any public mischiefs which will result from the view 
which the court takes of this section. On the contrary, it will subserve the 
purposes of general justice. If a patent has been fraudulently obtained, or 
upon false suggestions, it may be repealed, within three years, if a jury, 
*upon a trial, shall be satisfied of the fact. If such a repeal be not r*gi^ 
had, still the public have a perfect security. They may violate the *■ 
patent, with impunity, an;l if sued for the violation, any person may show 
the same facts in his defence, and they will constitute a complete bar to the 
suit, by the express provisions of the 6th section of the patent act. Here also, 
the trial will be ordinarily by a jury, and if the verdict is found, upon such 
facts, in favor of the defendant, the law expressly declares^ that ''judgment 
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shall be rendered for the defendant, with costs, and the patent shall be 
declared void." Many patents, under this section, have already, in such suits, 
been adjudged void ; so that the danger of extensive imposition or injury is 
wholly chimerical. On the other hand, if, by any accident or mistake, the 
patentee should neglect to appear to oppose the rc^le, upon the argument on 
the other side, he may be remediless. But upon the exposition of the statute 
adopted by the court, he will still be entitled to appear to the scire /cicias, 
and have a more deliberate opportunity to defend his rights. 

Upon the whole, it is the opinion of the court, that the rule ought to be 
made absolute, and that a peremptory mandanvua issue to the judge of the 
district court, directing him to enter upon record the proceedings in this 
cause, antecedent to the granting of the rule, and upon which it was founded; 
that he award a process, in the nature of a scire /acias, to the patentees, to 
show cause why the patent should not be repealed, with costs of suit ; that 
*6l5l '^P^^ ^^^^ process being returned, *duly executed, he proceed to try 
^ the same cause, upon the pleadings filed by the parties, and the issue 
joined thereon ; and that, if the issue so joined be an issue of fact, then the 
trial thereof to be by a jury ; if an issue of law, then by the court, as in 
other cases. 

JuDOMENT. — Upon the hearing of this cause, upon the rule to show cause, 
heretofore awarded by this court, and on consideration of the arguments of 
counsel for and against making the same rule absolute, it is ordered and 
adjudged by thi^ court, that the same rule be, and hereby is, made absolute. 
And it is further ordered by the court, that a peremptory mandamtis issue 
to the district judge of the southern district of New York, commanding him 
to enter upon record the proceedings in this cause, antecedent to the grant- 
ing by him of the rule to show cause why process should not issue, to repeal 
the patent in the proceedings mentioned, and upon which the said rule was 
founded ; that the said judge do award a process, in the nature of a scire 
/aciaSy to the patentees, to show cause why the said patent should not be 
repealed, with costs of suit ; that upon the return of such process, as duly 
served, the said judge do proceed to try the cause upon the pleadings filed 
by the parties, and the issue joined thereon ; and that if the issue be an 
issue of fact, the trial thereof be by a jury ; if an issue of law, then by the 
court, as in other cases. 
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Judicial sates. 

Injudicial sales, there is no warranty, express or implied^ 

Upon a sale by the marshal, under an order of court, no warranty is implied. 

Neither the marshal, nor his agent, the auctioneer, has any authority to warrant the article told. 

Qtttere f How far the marshal is responsible to the yendee, in his private capacity, if he under* 

take to warrant, or to do what would imply a warranty in a private sale ? 
Upon an admiralty proceeding in rem^ where the proceeds of the sale are brought into court, 

they are not liable to make good a loss, sustained by the purchaser, in consequence of a defect 

being discovered in the article sold. 

Appeal from the Circuit Court of Maryland. The appellant, Thomas 
Tenant, filed his petition, on the 14th of November 1821, in the circuit court 
for the Maryland district, setting forth, that at a public sale of part of the 
cargo of the ship Monte Allegre, under an interlocutory order of the district 
court, in the case of Joaquim Jose Vasques, consul-general of Portugal, 
against the ship Monte Allegre,* and her cargo, he became the purchaser of 
653 seroons of Brazil tobacco, part of said cargo, for which he paid to the 
marshal of the district, under whose superintendence the sale was conducted, 
$16,495.46. That the tobacco was sold by samples, Mhich were sound and 
merchantable, and that, believing the bulk of the tobacco *corre- r4egt»y 
sponded, in this respect, with the samples, he became the purchaser. *■ 
That, shortly afterwards, he exported the whole of the tobacco so purchased, 
to Gibraltar ; and after its arrival there, it was found, upon examination, to 
be wholly unsound and unmerchantable, the greater part being entirely 
rotten, and the remainder unsalable, except at very reduced prices, and was, 
iu fact, sold for $4818.52. 

The appellant, in his petition, further alleged, that the tobacco received 
no damage in its transportation to Gibraltar, but was, at the time it was sold 
by the marshal, wholly unsound, rotten and unmerchantable ; that the cause 
in which the order was passed, by virtue of which the tobacco was sold, was 
still pending in this court ; and that the proceeds of said sale remained in 
the circuit court, under its authority and control ; and thereupon, prayed for 
such relief, as, upon proof of the allegations, he might be considered by the 
court entitled to.. 

To this petition an answer was filed, on the 2d of May 1822, in the name 
of Joaquim Jose Vasques, consul-general of Portugal, on behalf of the 
owners of the proceeds of the ship Monte Allegre and her cargo, resisting 
the claim of the appellant: 1. Because the court had no jurisdiction or 
power whatever to sustain the petition, inasmuch as it was calling on the 
court to award damages on a claim in the nature of an action for a deceit, 
or on a warranty, as an incident to a cause, in its nature wholly of admiralty 
and maritime cognisance, *the claim being entirely of common-law r*x»iQ 
jurisdiction, and could not be made an incident to that which 
appertains exclusively to the admiralty. And secondly, the claim was 
resisted upon the merits. Proofs were taken on both sides, in the court 

1 Prichct V. United States, 4 Am. L. Reg. sheriffs sale. Smith v. Painter, 6 S. & K. 823 
469 ; 8. c. 19 Law Rep. 18. The rule of caveat Friedlj v. Scheetz, 9 Id. 166. 
emptor applies in all its force, to a purchaser at 
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below, and a decree pro formd was entered by consent, dismissing the 
petition with costs ; on which the cause was brought by appeal to this court. 

March 3d. Meredith, for the appellant, in answer to the objection as to 
defect of jurisdiction, stated : 1. That this claim was an incident to the 
principal case of The Monte AUegre, which had been formerly determined 
in this court, by a decree of restitution to the original Portuguese owners. 
(7 Wheat. 620.) The general rule is, that where a court has jurisdiction of 
the principal question, it has jurisdiction, incidentally, over all interlocutory 
matters that are connected with, or arise out of, the original cause. It 
would seem to follow, therefore, that a sale, made in virtue of an inter- 
locutory decree, by a court exercising a rightful and exclusive jurisdiction 
over the cause in which such decree is pronounced, must necessarily be con- 
sidered as an incident. It could not be denied, that the interlocutory decree 
itself was strictly incidental ; and if so, the sale must necessarily have the 
same character, since it and the decree ar« inseparably connected. The 
decree and the sale both depend on the jurisdiction in the principal cause, 

♦fiifil ^°^ ®^ ^^®® *^^® ^^^^® acquired by the purchaser. The proceeds of 
^ the sate are in court, and the court has an undoubted power to 
distribute them according to equitable circumstances, and so long as they 
remain within its control, to decide on all claims respecting them. Smart 
v. Wolff', 3 T. R. 323. The answer in this case, however, places the juris- 
diction on distinct ground. It is said, that the claim is in the nature of an 
action for a deceit, or on a warranty, which are actions known only to the 
common law, and cannot, therefore, be an incident to that which appertains 
exclusively to the admiralty. Such, however, is not the rule. Whether the 
original cause of action be either of admiralty or common-law jurisdiction, 
all incidental matters follow the jurisdiction of the original cause, whatever 
the complection of those matters, separately considered, may be. 3 Bl. Com. 
107 ; 2 Bro. Civ. & Adm. Law 107 ; 2 Saund. 259 ; Cro. Eliz. 685 ; 2 Doug. 
694 ; Bee 370. 

2. In judicial sales, the court has entire control over the contract. It 
considers the contract as made with itself, and will interfere, under equitable 
circumstances, to rf^lieve the purchaser, where it would not interfere in a 
private contract. This is the established doctrine in equity. Sugd. on Vend. 
34, 115 (1st Am. ed.); Saville v. SavUle, 1 P. Wras. 746 ; Moreheadw, Fred- 
erick, Sugd. on Vend, app'x, 624 ; iMwrence v. Cornell, 4 Johns. Ch. 642. 
The same principle applies to sales under decrees in the court of admiralty, 
which executes a " wide equity." 

'*'620l *^' ^^^ ^^^° admitting that the sale in this case is to be governed 
-* by the stricter rules of the common law, it may be brought within 
those rules. The proof shows, conclusively, that this was a sale by sample, 
which is equivalent to a warranty. Hibbert v. Shee, 1 Camp. 1 13 ; Klinitz 
v. Surry, 6 Esp. 267 ; Gardiner v. Gray, 4 Camp. 144 ; Sands v. Taylor, 5 
Johns. 404 ; Swett v. Colgate, 20 Ibid. 196 ; Bradford v. Manly, 13 Mass. 
139. And such warranty extends as well to the soundness and merchanta- 
ble condition of the commodity, as to its particular species. 13 Mass. 139. 
The proof, and the admission on the record, are conclusive, to show that at 
the time of sale, the tobacco was unsound and unmerchantable ; and if the 
sale by sample amounts to a warranty, the purchaser was not bound to 
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examine the tobacco. Such an examination, if made, would have been no 
waiver of the warranty. Pet. C. C. 317. 

4. The marshal, being the agent of the court, was authorized to sell by 
sample, that being, according to the proof, the usual and customary mode 
of sale ; and this, even if he be considered as a special agent. 8 T. R. 15*1 ; 
4 Ibid. 177 ; 5 Esp. 75 ; 2 Camp. 556 ; 12 Mod. 614 ; Willes 407 ; 1 Camp. 
269; and cases collected in Paley on Agency. The marshal, however, being 
the agent of the court, in all sales under its decrees, is to be considered 
strictly as a general agent (15 East 408), and is, therefore, authorized to do 
all acts within the scope of his employment. 

*5. The proceeds now remaining in the registry, though not the r*g2i 
specific proceeds of the tobacco, are, notwithstanding, liable to this *- 
claim. The proceeds of the tobacco were disbursed in payment of duties 
and expenses, which were a joint charge of ship and cargo. The fund now 
in court is a /common fund, on which the ownera of the tobacco have a claim 
for their distributive charge. 

D, Hoffman, for the respondents, contended, that the marshal possessed 
no power to warrant the quality of the article sold, he being a special agent, 
with limited powers ; and that if he had exceeded the scope of his authority, 
he could not thereby implicate the proce.'ds of the property, being the agent 
of the court, and not of the owners. That the limited authority of the mar- 
shal, in the case of sales by order of the court, is universally known and 
acknowledged ; that all persons, therefore, are presumed to purchase on 
their own means of judging ; and public officers are never presumed to pos- 
sess the same extent of knowledge in regard to the quality of property sold 
by them, as the owners thereof would be presumed to possess. Admitting, 
then, argumenti gratid, that there has, in fact, been gross fraud, or a war- 
ranty express or implied, by the marshal, or by his agent, the auctioneer, or 
by both, such fraud or warranty would neither implicate the property, nor 
involve the owners in any responsibility. It is not competent for a court, 
nor for the marshal, as agent of that court, nor for the auctioneer, as agent 
of *the marshal, in any case, to charge the property or owners, by any r^t^o^ 
fraud or warranty. *■ 

And first, as to the power of the court in this respect : It must be con- 
ceded, that the owners have had no agency in this sale ; as to them, it was 
wholly in invitum. The sale was by the court, not by the owners ; the 
court is not even the agent of the owners pro hdc vice ; and as the purposes 
of justice demand a sale, and nothing more, and as courts are never 
presumed to know the quality of property sold under their order, so, in the 
present case, the order contains an authority to sell, which, we shall presently 
show, does not authorize a warranty. If* the appellant's claim be well 
founded, in respect to the acts either of the court or its agent, it must, as 
there has been no express warranty, repose either on the doctrine that a 
sound price will insure a sound article, or this, that a fraudulent representa- 
tion imposes a legal obligation on the court, to the same extent to which 
similar representations would bind an individual. The acts of a court, as 
such, whatever the motives of the individuals who compose it, are, in the 
eye of the law, wholly uncontaminated by fraud or deceit. To that to which 
the law has assigned the part of declaring justice, it cannot impute a vice 
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contradictory of such a character, nor suppose that the oracles of justice can 
dictate injustice. The distinction between judicial sales and those of indi- 
viduals, rests mainly, 1. .On the actual or presumed knowledge of owners, 
and the actual or implied ignorance of courts (whose province it sometimes 
*B*23l *® ^^ order *8ales), of the nature and quality of the thing sold : 2. On 
^ the absolute impracticability of a court's inquiring into circumstances 
of quality and title in these cases, and the consequent absence of any reli- 
ance, by purchasers, in these respects : and 3. On the total want of all 
motive in courts and their officers, to warrant, defraud or misrepresent. On 
these grounds is it, that the maxim caveat emptor emphatically applies to such 
sales. It is on a similar principle that all judicial sales are out of the opera- 
tion of the statute of frauds ; and this is by no means because the judicial 
sale is at auction, for auction sales arc within the statute, unless they are 
also in pursuance of judicial authority ; but it is because there is a peculiar 
respect due to judicial sales. The danger which the statute intended to 
guard against, cannot be supposed of such sales. Atiorney General v. Day^ 
1 Ves. sen. 221 ; Bragden v. Bradhear^ 12 Ves. 472 ; Mason v. Armitaye, 
13 Ibid. 25 ; 3 Munf. 102 ; Sugd. on Vend. 78. 

On the the direct question under consideration, there are but few cases 
to be found in the books. In South Carolina, it has been expressly decided, 
that, at a sheriflPs sale, caveat emptor is the best possible rule that can be 
laid down. The court emphatically states, that all who attend such sales 
ought to take care and examine into the title, &q.\ that no warranty, express 
or implied, can be raised on the part of the owner, as to whom the proceed- 
ing is compulsory, nor of the sheriff, who is the mere agent of the court, nor 
*fi24l ^^ ^^^ *court itself ; and therefore, in that case, the claim of the 
-• defendant's wife to dower, is no reason why the purchaser should not 
pay the money bid at such sale. Creditors of Thayer v. Sheriff of Charles- 
ton, 2 Bay 170. In New York, however, we find something of a contrary 
doctrine advanced by Mr. Chancellor Kent, who repudiated Lord Hard- 
wicke's doctrine in the case of the Attorney- General v. Bay^ and held 
that sheriffs' sales are within the statute of frauds. Simonds v. Catlin^ 2 
Caines C3. 

The cases on this point, which have been cited by the appellant's counsel, 
may be distinguished. The first is SaviUe v. Saviliey 2 P. Wms. 745, where 
it was merely decided, that while such a purchase before the master remained 
infieriy the court would not actively interfere to compel performance, the 
purchase having been made under a prevalent delusion as to the value of 
estates, and the purchaser was willing, in order to be relieved, to forfeit his 
deposit, which was one-tenth of the whole purchase money. It is further to 
be remarked of this case, that a qucere is added by the learned commentator, 
" whether this be now the law o£ the court." Several cases also were cited 
from Sugdeh, all which may be accounted for by their peculiar circumstances. 
The sale was iri fieri in every cat-e ; the master, who conducted the sale, had 
♦fi25l ^ ^^ knowledge possessed by the owners, was *possessed of every 
-* muniment of title, and ought to have known of every incumbrance ; 
and most of the sales were voluntary ; or, if not, the court either required a 
forfeiture of the deposit, or the clearest proof of gross mistake, which it was 
in the master's power to have guarded against. Sugd. on Vend. 34, 49, 115, 
185, app'x, 524 ; Laicrenve v. Cornell^ 4 Johns. Ch, 54?» 
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Having nearly exhausted the coniraon-law sources of information, on this 
question, I shall be pardoned for seeking further light in the Roman code, 
that pure and copious fountain of written reason. It is well known, how 
strict the ^ditian law was in regard to the obligations of vendors. Not 
only a sound price warranted a sound commodity, but the seller was bound 
to declare all the faults known to him, nay, was responsible even for such as 
were altogether unknown to him. Yes all the commentators on this edict 
admit, that neither the action quanti minor Isy redhibitoria, nor that ex empto, 
would lie in the case of fiscal and judicial sales. It appeal's, that where an 
extravagant price was given for a commodity, the Roman law allowed a 
diminution of the price, to be enforced by the action quajiti nmioris, though 
the purchaser suggested neither fraud nor warranty ; but this applied only 
to private sales, not those under public authority. So, if the commodity 
were unsound, or unfit for its ordinary purpose, that law compelled the 
vendor, by the (zctio redhibitoria y to take back the property, or make allow- 
ance for its defects ; but the policy of *the law did not suffer judicial r^^ .^ 
or fiscal sales to be impugned by the redhibitory action. Again, if *- 
the title proved defective, in lands or goods, the purchaser resorted to the 
action ex empto / but this, too, applied only to private sales. 

This doctrine is emphatically stated in the Roman code. Illud scien- 
dum est, edict um hoc non pertinere ad venditiones fiscales, (Dig. 1. 1, tit. 1, 
de ^ditio edicto,) To the same effect is Domat, who cites the -^ditian 
edict. " Redhibition and diminution of price, on account of the vices of the 
thing sold, do not take place in public sales, which are made by a decree of 
a court of justice. For in these sales, it is not the proprietor who sells, but 
it is the authority of justice, which adjudges the thing only such as it is." 
Domat's Civ. Law, b. 1, tit. 2, § 11. Pothier, commenting on the clause?, 
^^tamen illud sciendum est, says, that this exclusion of responsibility on the 
part of the owner of property, is owing to the trust and confidence reposed 
in courts of justice ; their sales, therefore, must stand ; they shall not be 
annulled by the action ex empto, nor the price be reduced by the action 
quanti minoris or redhibitoria.'*'* " Propter auctoritatem Jiastoe fiscalis (con- 
tinues Pothier) cujus fides facile conuelli non debet,"*"* Pothier, Pand. lib. 21, 
tit. 1, § 4, art. 1, No. 6. The same author, in his treatise of the contract of 
sale, after commenting on .the various remedies under this celebrated edict, 
says, "but the consequential actions on account *of redhibitory r^»^^ 
defects are not allowed on sales made under judicial authority." •- ' 
Traite du Contrat de Vente, § 232. 

Leaving the Roman code, analogous principles are not wanting in the 
jurisprudence of other countries. In Holland and the Netherlands, certain 
purchasers have the privilege of rescinding their contracts, within twenty- 
four hours, if the inequality of the transaction exceeds one-half the price paid. 
But it is said, that this right does not appertain to any sales made under a 
decree, or in the presence of a judge, and that it certainly does not to sales 
on involuntary decrees. Van Leeuwen's Com. b. 4, c. 20, § 4. There is a 
similar locus pcenitentim, accorded to the inhabitants of these countries, who, 
as the same author in substance remarks, " through much internal heat are 
commonly much inclined to liquor, and therefore, in the midst of innocent 
drunkenness, are induced to mislead and defraud the unwary, in their sales 
and purchases. The persons thus used may recede, within twenty-four hours, 
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which privilege is, in every respect, to be understood of private trade, as 
there can be no suspicion of deception, where the sale is public by an author- 
ized functionary." Ibid. §§ 6, 7. In the same jurisprudence, we find what 
is called an appropriation of redemption right, which gives the vendor,vin 
certain cases, within a limited time, the privilege of repossessing himself of 
*#t9fll ^^^ property sold, at the *8ame price. B^ut this permission applies in 
-I no case to judicial or public sales. Ibid. b. 4, c. 19, §§ 1, 12. 
But it is said, that the marshal was competent to warrant the quality 
of the property sold, or, at least, that he has done so, and that, therefore, it is 
the court's duty to adopt his acts, and to save the purchaser from lose. This 
doctrine, we presume, can hardly be sound ; the marshal is only a ministe- 
rial agent of the court ; his authority cannot be more extensive than that 
whence it flows — derivitiva potestas noji potest esse major primitiva. Nay, 
further, he was pro hdc vice a special agent, with defined powers ; his 
authority was only to sell, and sale does not ex vi termini imply even a war- 
ranty of the title, much less of the quality of the commodity sold ; for if 
the title should be defended by the court, it would be only on the ground 
that, as the proceeding was in rem, all the world was a party, and not 
on the principle of warranty, either express or implied. The marshal, had 
he been guilty of fraud, or exceeded his powers, by warranting the quality 
of the tobacco, could only have subjected himself to personal responsibility, 
and not the property ; nor could any such excess in the execution of his 
powers impose the least obligation on the court, either to bind the prop- 
erty, or compel the owners to ratify his act. llie marshal's authority was 
to sell, and this, it has often been decided, does not convey a power to 
warrant. Nixon v. Hj/scrott, 6 Johns. 68 ; Gibson v. Colt, 7 Ibid. 390. 

*«9Ql -^S^'"* ^^® *^^^ ^^ *^ agent beyond the *scope of his authority, are 
J void as to every one but himself. Paley on Agency, 165, 3j2, 303 ; 
3 Johns. Cas. 70 ; 1 T. R 205 ; 3 Ibid. 757 ; 4 Taunt. 242 ; 1 Dow 44 ; 15 
East 45. 

The marshal is, necessarily, a special agent only, and his, like all other 
defined authorities, must be strictly pursued. He need not be directed not 
to warrant : this is implied ex natura officio, Paley on Agency 165, 170-71. 
He cannot be presumed to warrant, because, between him and the owners, 
there can be no privity. An owner has the requisite knowledge of the 
nature and qualities of his merchandise ; he, and his agent, the auctioneer, 
who have the fullest means of judging, may, consequently, sometimes im- 
pliedly warrant. But an officer of court cannot be presumed to warrant any- 
thing, since he sells the product of every region of the globe, often without 
invoices, letters, description or muniments of title, and often without seeing, 
or the possibility of seeing, the contents of numerous packages, whose 
opening might lead to expense or prejudice. And even with respect to 
agents and servants, the general doctrine is, that they are not competent to 
implicate their constituents, either by their warranty or their fraud ; though 
there are many cases where the principal has been bound, especially, in the 
sale of horses, which rests on special grounds. It is, however, laid down 
by Rollc, that "a warranty on a sale must be made by him who sells ; and 
^^ , therefore, if a servant, on a sale of goods of *his master, warrant 
J them, it will be a void warranty, for it is the sale of the master.'* 
Roll. Abr. 95, pi. 30 ; 2 Roll. Rep. 270. So here, if the marshal have war- 
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ranted the property, it is a void warranty as to the source whence he derived 
his power to sell. 

What has been said of the marshal, applies with like force to the auc- 
tioneer. It may, besides, be remarked, that auctioneers are ever considered 
as special agents, and that, generally, they have an authority to sell only. 
7 Vea. 276. The auctioneer's powers were defined, in this case, by the char- 
acter of the source whence he drew them, and this source was known to 
every bidder. But where auctioneers are clothed with a general authority, 
usage may, and has limited in this class of cases, though private instructions, 
without usage, might not have availed. Paley on Agency 163, note 9; 
Dickinson v. Lilwall, 4 Camp. 279. 

As to the question of express warranty, or fraud, it may be laid down 
as a settled principle, that purchasers are bound to apply their attention to 
those particulars, w^hich may be supposed within their reach of their observa- 
tion and judgment ; and that if they are wanting in that attention, where 
it would have protected them, they must endure the loss, unless in the case 
of an express warranty, or of gross fraud. This is a case in which the 
purchaser's vigilance should have been particularly awakened. He well 
*knew, that the tobacco was sold under an interlocutory decree, r^^o, 
which must have been either under a perishable monition, the con- ^ 
sent of proctors, or the arbitrary mandate of the court. The decree itself, 
however, seemed to imply the perishable state of the property ; and benides, 
interlocutory decrees for the sale of property are seldom allowed, unless from 
some such necessity. This alone was sufficient to put the party on the 
inquiry. A court also, and its officers (unlike owners), cannot be pre- 
sumed acquainted with the quality and condition of the property offered 
for sale ; and the nature of the property itself (as we shall presently see) 
excluded the possibility of the marshal or his agent's possessing any knowl- 
edge, not equally within the reach of the purchaser's observation. These 
circumstances bring the case entirely within the position just laid down, 
and more extensively expressed and well illustrated, in Fonblanque. (Fonbl. 
Eq. 379, note 12.) It is a rule of law, no less than of moral justice, that 
if both parties be ignorant of the quality, a loss, if any, must be sustamcd 
by the purchaser : vigilantibus non domiieniibus jura subserviunt. (Hob. 
347 ; 2 Day 128 ; 1 Hayw. 464; Hardin 50.) If, then, the vendor have 
knowledge of patent defects, discoverable by ordinary attention, the disclos- 
ure of them is a duty but of imperfect obligation, and he cannot be 
charged by the purchaser, unless there has been a concealment ex indua- 
tritty or a w^arranty. Sugd. on Vend. 1, 2, 195, 200 ; 2 Bay 383 ; 7 Johns 
392 ; 4 Dig. 4, 4, 16, 4. Nay, *further, a purchaser is not presumed r,^^^^ 
to have been put off his guard, and diverted from his inquiry, by the *- 
vendor's commendation of the goods. Even under the .^Edilitian edict, the 
maxim was simplex cornmendatio non obligat ; for though that law aimed 
at producing the utmost good faith in sales, yet it was also a rule of the 
bivil code, that " in buying and selling, the law of nations connives at some 
cunning and overreaching ;" in pretio emptionis et venditionis naturalitur 
lic3t conira/ieutibics se circinnvenire / and our law has adopted these prin- 
ciples, in regard both to commendation and enhancement of price. We 
are, then, brought to the inquiry, first, whether the soundness of the price 
paid will entitle the purchaser to a sound article, or to compensation for its 
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defects? secondly, whether there has been a sale by sample in this case, 
and what is the true meaning of, and obligation flowing from, a sale by 
sample ? 

Admitting a sound price to have been paid for this tobacco, we contend, 
first, that this does not, in our law, insure a sound and merchantable com- 
modity. Every common-law author (Wooddeson excepted) sustains this 
position. Sugd. on Vend. 3 ; 1 Tyler 404 ; 2 Comyn Cont. 265 ; 2 Dall. 
146, 322 ; 2 Wooddes. 415. " In the civil law," says Lord Coke, "a sound 
price demands a Round article ; but it is not so in the common law, in which 
there must be either fraud or an express warranty. Co. Litt. 102 b, Wood- 
desou's position is unsustained by any authority ; nor has it been subse- 
^ , quently *approved by the profession. In America, Coke's law has 
J been almost universally sanctioned. Wooddeson's doctrine has been 
adopted only in the two Carolinas, and by a few elementary writers in this 
country. 2 Bay 17, 19, 380; 1 Taylor 1 ; 2 Swift's Conn. Law 120. We 
might go even further, and say, that if the vendor not only receives a full 
price, but affirms the goods to be sound, neither the fulness of the price nor 
the falsity of the affirmation, will oblige him to a diminution of the price. 
5 Johns. 354 ; 18 Ibid. 403 ; 2 Caines 48. An implied warranty as to quality, 
is wholly unknown to the common law, all the cases of implied warranty 
being applicable to title only. 12 Johns. 468 ; 10 Mass. 197. The only 
exception to this, ma3' be in the sale of provisions, which, if unsound, are 
positively noxious. But even this exception, though its policy is obvious, is 
denied. 5 Ves. 508 ; 6 Ibid. 678 ; 10 Ibid. 505 ; Sugd. on Vend. 199. The 
same doctrine has also been maintained in equity. 1 Fonbl. 109, 373 ; 
1 Johns. 96, 129, 274 ; 4 Ibid. 421 ; 1 Binn. 27 ; 6 Johns. 5 ; 2 Caines 48 ; 
1 N. IL 176 ; Peake's N. P. Cas. 123 ; 2 East 448 ; 2 Caines 48, 55 ; 1 Dall. 
217 ; 4 Ibid. 334. No implied warranty, then, can be inferred, either from 
the fulness of the price, or from any affirmation having been made. And 
even in those courts where a sound price has been held to imply a warranty 
of the soundness of the commodity, it has been held, that if the purchaser 
has neglected to infoi'm himself of such matters within his observation, 
as might have prevented the purchase, he shall bear the loss : and, 
^ , *further, even an express warranty would not extend to things dis- 
J ceiTiible by ordinary vigilance. 2 Caines 202. 

The only remaining ground, then, on which the appellant's claim can 
rest, is, secondly, that there has been, in fact, a sale by sample, and that this, 
in law, implies a warranty that the bulk of the commodity shall correspond 
with the article exhibited. We deny the fact ; and contend, that no sale by 
sample ever did take place ; and as to the law relating to sales by sample, 
we entertain opinions extremely different from those which have been 
advanced. We have shown that the common law knows but two sources of 
obligation on the part of the vendor, in regard to the quality of the article 
sold, viz., fraud and express warranty ; and that no warranty can be inferred 
from the doctrine that a sound price insures a sound commodity, this princi- 
ple forming no part of our jurisprudence. The only remaining source of 
obligation, therefore, is, that this is a sale by sample ; but, to establish this, 
it will be necessary to maintain, that the naked presentation of a por- 
tion of the bulk of the commodity sold, is, per sCy a warranty that the 
bulk shall agree in quality with the portion exhibited ; a doctrine by no 
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means sastainable by any cases which have been, or can be cited, as to sales 
by sample. We fully admit, that a sale, actually by sample, is tantamount 
to a warranty , but we differ materially from the counsel as to what consti 
tutes a sample, which, we apprehend, *i8 technical, and something r*^^- 
very different from the mere exhibition, at the time of sale, of a part 1- 
of the commodity offered for sale.' 

A sample is a portion of the bulk of a commodity, exhibited by the 
owner or his agent, with the intention to induce persons to buy, expressing 
the owner or agent's knowledge of the general character of the whole, and 
his willingness to warrant to the purchaser that the bulk shall correspond in 
all material respects with the part exhibited. It is a symbolical express war- 
ranty, being conventional, and as much expressive of intention as words. 
Thus, we preserve the harmony of the law, which excludes all implied war- 
ranty as to quality. We deny, that sale by a portion exhibited, is necessa- 
rily sale by sample of quality : the quo animo is always matter of evidence ; 
and we conceive the following to be essential circumstances in the creation 
of that warranty of quality which arises from the sale by sample : 1. That 
the vendor be the owner, or have some privity or connection with him : 
otherwise, the vendee cannot presume him to be clothed with the authority 
to warrant, or possessed of that knowledge of the quality of the commodity, 
requisite to do so. In such cases, the portion exhibited is merely to enable 
the purchaser to form a reasonable judgment of the generic or specific char- 
acter of the commodity ; and if he be not satisfied of this, or of the fairness 
of the selection of the sample, he should demand an express warranty, which 
would personally obligate the person giving it, or he may refuse to purchase. 
If he do neither, caveat ^emptor. 2. There must be a want of power ^^ 
in the purchaser to examine for himself ; for, in the absence of such I- 
power, the presumption is greatly strengthened, that the portion exhibited 
is to serve in lieu of examination. 3. It should appear, that the purchaser 
was in search of quality, that he desired to exercise some judgment, and 
placed some reliance on the quality of the portion exhibited ; since, if the 
sample had no operation in determining the mind to purchase, no such influ- 
ence ought to be ascribed to it. 4. There must be some further manifesta- 
tion of intention to exhibit the portion as a sample of quality, than the mere 
fact of its presence : the minds of the seller and purchaser must have con- 
curred on this point, and the part must be shown animo warrantizandi. 
5. What is declared in connection with the exhibition of this portion, must 
be something more than mere opinion ; for if a sample be given of what the 
purchaser knows the seller has never seen, it must, from the very nature of 
things, be matter of opinion only, that the commodity will correspond in 
bulk with the part shown. 

The sale in this case was under judicial authority ; the purchaser well 
knew that the court and its officers possessed little or no knowledge of this 
tobacco ; they were neither the growers, packers nor owners of the com- 
modity ; and, consequently, even supposing the marshal competent to war- 
rant, there would be no warranty of the quality, unless the purchaser had 
reason to suppose that the marshal or auctioneer ^ad nearly the same knowl- 

I See Boyd v. Wilson, 83 Peon. St. 819. 
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edge as the owner. The case of *Gar(hier v. Graj/y 4 Camp. 144, cited 
on the other side, fortifies this view of the subject, for there, the speci- 
men exhibited came direct from the owner, and the plaintiff had a verdict, not 
only because he had not opportunity to examine for^himself, bnt because the 
commodity in bulk could not be sold at all under the denomination of waste 
silk, which the specimen certainly was. To the same effect is the case of 
Laing v. Mdgeon (6 Taunt. 108 ; 4 Camp. 169), where the goods were 
manufactured by the defendant, to whom the plaintiff had sent patterns of 
the commodity he wanted, which, when sent, was found wholly unsalable. 
Now, here, the purchaser exhibited the sample, and the manufacturer, by 
shipping the article to him, adopted the sample, and the plaintiff fully relied 
on having an article fairly corresponding with it. In all the cases relied on 
by the appellant, it will be found, that the plaintiff had no opportunity of 
judging for himself ; whereas, here, the appellant, and every other purchaser, 
had full liberty to examine. The authorities are explicit, that the specimen 
exhibited must have been relied on as indicating the quality, and so are all 
the forms of pleading in such cases. 13 Mass. 140. In Bradford v. DaoiSy 
Ibid. 130, a case much relied on by the appellants, the court expressly 
instructed the jury, that if they believed it was the intention of the defend- 
ant so to represent, by exhibiting the sample, then the plaintiff would be 
^ -J entitled to a verdict ; *clearly showing the court's opinion, that the 
■' mere exhibition of a specimen is not, per «6, a sale by sample. To 
the same effect is the case of Chapman v. Much, 19 Johns. 291 ; 20 Ibid. 
196. But in the case under consideration, every circumstance combines to 
show that there was no intention to warrant, and these circumstances were 
perfectly well known to the purchaser. 

The specimen exhibited, and what is declared in regard to it, may be 
evincive of opinion only, in which case all the authorities agree that there is 
no sale by sample. 2 Caines 65 ; 3 T. R. 57 ; 20 Johns. 203 ; 2 Comyn Cont. 
273. Ilibbert v. SheCy 1 Camp. 113, has been much relied on by the appel- 
lants' counsel. It must be recollected, however, to have been conceded in 
that case, that the sale was by sample, and the only question was, how far 
the commodity corresponded with the sample. The sugar had been pur- 
chased by a sample, which, after long exposure to the sun, had lost its color- 
ing matter ; the plaintiff supposed, therefore, that he was getting sugar 
nearly white, because he had a right to presume that the samples were fresh. 

The Attorney' Generaly for the appellants, in reply, insisted upon the 
evidence to show that this was, in fact, a sale by sample. The jurisdiction 
of the court below, as a co^rt of admiralty, was admitted ; the objection to 
^ -. it having been waived. *How ought this jurisdiction to have been 
-» exercised ? The libellant's claim was in rem, and in the alternative, 
for the fair value of the property, if transmuted. He now asks vastly more. 
If the specific thing had been preserved in the custody of the court, he 
would have received nothing but its real effective value. How, then, can he 
claim more, in consequence of the sale ? How can a court of justice permit 
such injustice to be done to an incidental suitor, who has purchased under 
its decree? A sale by sample is a symbolical warranty. A sale by sample 
is, where a portion of the thing is shown, as a specimen of the entire com- 
modity. The language of Mr. Chief Justice Parker, in Bradford v. MaixLyy 
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13 Mass. 143, applies : '^ Among fair dealers, there could be no question, that 
the vendor intended to represent that the article sold was like the sample 
exhibited ; and it would be to be lamented, if the law should refuse its aid 
to the party who had been deceived in a purchase so made." The sample 
could not have been exhibited, merely to show the generic character. The 
principle of the legal rule is, the impression which is naturally produced on 
the mind of the vendee, by the production of the sample. The marshal and 
auctioneer, although acting under the authori\ y of the court, must be con-, 
sidered as the agents of the owners of the goods. If these judicial agents 
proceed exactly as a merchant would have done, under the same circum- 
stances, the purchaser has a sight to draw the same inference as *in i-:|c^^^ 
the case of a private sale. The court has power to relieve, and will *- 
relieve, upon the same principles which govern a court of equity, while it is 
in fieri. The rules of the Roman law on this subject have never been incor- 
porated into our municipal code, and we are rather to look to the analogous 
practice of the courts of equity. The circumstance of its being a judicial 
sale, so far from its disabling the court, gives it the more authority to 
redress the party, in case of mistake or misrepresentation, even in a state of 
facts where relief would not be granted in a private sale. It has complete 
control over the whole subject, and may, therefore, do the most liberal 
justice. Even admitting that the oihcers of the court have no authority to 
warrant expressly, or by legal implication, still the court may interfere ; 
and, pursuing the example of a court of equity, may do justice to those who 
have suffered an incidental injury from judicial proceedings, which are 
entirely in invitos. 

March 16th, 1824. Thompson, Justice, delivered the opinion of the 
court, and after stating the case, proceeded as follows : — Upon the argument 
in this court, the counsel for the respondent abandoned the objection to the 
jurisdiction of the court. It becomes unnecessary, therefore, that we should 
notice that question. 

In examining into the merits of the claim set up by the appellant, in his 
petition, it ought to be borne in mind, that the Monte Allegre and her cargo 
were illegally captured, and brought within the United States, and that 
judgment of restitution *has been awarded in favor of the original r«^4^| 
owners. (7 Wheat. 520.) Granting the claim now set up, will be *■ 
throwing upon the owners an additional sacrifice of their property, without 
any misconduct of theirs, but on the contrary, growing out of the illegal 
and wrongful acts of others. Such a result, in order to receive the sanction 
of a court of justice, ought to be called for by some plain and well-settled 
principles of law or equity. It may be said, that the appellant is not 
chargeable with, any of the misconduct imputable to those who have 
occasioned the loss upon the Monte Allegre and her cargo. But when one 
of two innocent persons must suffer, he to whom is imputable negligence, or 
want of the employment of all the means within his reach to guard agamst 
the injury, must bear the loss. 

The proceedings to obtain the order of sale of the tobacco, were without 
the knowledge or consent of the owners, and their property exposed to sale, 
against their will. The appellant became the purchaser, voluntarily, and 
with full opportunity of informing himself as to the state and condition of 
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the tobacco he purchased. The loss, therefore, for which he now seeks 
indemnity, has come upon him by his own negligence. Keeping in view 
these considerations, we proceed to an examination of the a]>pellant's claim, 
which, if sustained, must be on the ground of fraud or warranty, or some 
principles peculiar to admiralty jurisdiction, and unknown to the com- 
mon law. 
*642l *^^ ^^® appellant has sustained an injury, by a fraud not imputable 

-' in any manner to the appellee, it would be obviously unjust, that he, 
or his property, should be made answerable for the damages. No part of 
the proof in the case affords the least countenance to the idea, that the 
appellee had any agency, directly or indirectly, in the sale of the tobacco ; 
he, of course, cannot be chargeable with fraud, and this alone would be 
sufficient to reject any claim on this ground. But any allegation of fraud 
is not better supported against the marshal or auctioneer. The petition does 
not allege directly, and in terms, fraudulent conduct in any one ; but only 
states, that from the representations of the marshal and auctioneer, the peti- 
tioner, and other purchasers, believed the tobacco to be sound and merchant- 
able, and that under such belief, he became a purchaser, at a fair price for 
sound and merchantable tobacco. Whether this allegation is sufficient, to 
let in an inquiry at all upon the question of fraud, is unnec^essary to examine, 
because, if sufficiently alleged, it is wholly unsupported by proof. No witness 
undertakes to say, that the marshal made any representations whatever 
respecting the tobacco ; and the marshal himself testifies, that he was pre- 
sent at the sale, which was made by the auctioneer, under his direction, and 
that he gave him no instructions, other than telling him it was public pro- 
perty, and was to be sold as it was, and by order of the court. Nothing 
was, therefore, done by the marshal, calculated to mislead or deceive purcha- 
*643"l ^^^' '^^^ ^^® auctioneer testifies, that he knew *the property was 

■• sold by order of the court, and that he received from the marshal no 
instructions other than to sell for cash ; that there was no deception intended 
or practised in the sale. And that this was true, so far as respected himself, 
is fully confirmed by the fact, that the house of which he was a partner, 
after the sale, and before the shipment to Gibraltar, purchased one-third of 
the tobacco from the appellant. There is, therefore, no color for charging 
any one with fraudulent conduct in the sale of the tobacco. And, indeed, 
this did not seem, on the argument, to be relied upon as a distinct and inde- 
pendent ground for relief, but only to be brought in aid of the claim, on the 
ground of warranty, which we proceed next to examine. 

It was made a question on the argument, by the counsel for the appellee, 
whether the evidence in the case warranted the conclusion, that the tobacco, 
at the time of the sale, was in as deteriorated a state as it was found at 
Gibraltar? According to the view taken by the court of the case, this 
inquiry becomes wholly unnecessary. It would be very reasonable, to con- 
clude, that if the tobacco was in a decaying condition, at the time of sale, it 
would become more injured by lapse of time. But, were the inquiry neces- 
sary, the agreement of the counsel, filed the 18th of May 1822, would seem 
to put that question at rest, for it is there expressly admitted, that the 
tobacco sustained no damage on the voyage. 

*6441 ^ support of the claim, on the ground of warranty, it is said, this 
was a Bale by Bample, and *that all such sales carry with them a guar- 
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antee, that the article, in bulk, is of the same quality, in all respects, as the 
sample exhibited. If the rules of law which govern sales by sample, are at 
all applicable to this case, it becomes necessary to ascertain, by whom the 
warranty is made. In private transactions, no difficulty on this head can 
arise. A merchant, who employs a broker to sell his goods, knows, or is 
presumed to know, the state and condition of the article he offers for sale ; 
and if the nature or situation of the property is such, that it cannot be con- 
veniently examined in bulk, he has a right, and it is for the convenience of 
trade, that he should be permitted, to select a portion, and exhibit it as a 
specimen or sample of the whole ; and that he should be held responsible 
for the truth of such representation. The broker is his special agent for this 
purpose, and goes into the market, clothed with authority to bind his prin- 
cipal. In such eases, if the article does not correspond with the sample, 
the injured purchaser knows where to look for redress ; and the owner is 
justly chargeable with the loss, as he was bound to know the condition of 
his own property, and to send out a fair sample, iT he undertook to sell in 
that way. 

But in judicial sales, like the present, there is no analogy whatever to 
such practice. The proceedings are altogether hostile to the owner of the 
goods sold, which are taken against his will, and exposed to sale, without 
his consent. And it would be great injustice, to make him responsible for 
the quality of the goods thus taken from him. *Nor can the mar- r*^-^^ 
shal, or auctioneer, while acting within the scope of their authority, *■ 
be considered, in any respect whatever, as warranting the property sold. 
The marshal, from the nature of the transaction, must be ignorant of the 
particular state and condition of the property. He is the mere minister 
of the law, to execute the order of the court ; and a due dischage of his 
duty does not require more, than that be should give to purchasers a fair 
opportunity of examining, and informing themselves of the nature and 
condition of the property offered for sale. An auctioneer, in the ordinary 
discharge of his duty, is only an agent to sell ; and in the present case, he 
acted only as the special agent of the marshal, without any authority, 
express or implied, to go beyond the single act of selling the goods. And 
the marshal, as an officer to execu>3 the orders of the court, has no authority, 
in his official character, to do any act that shall expressly or impliedly, bind 
any one by warranty. If he steps out of his official duty, and does what the 
law has given him no authority to do, he may make himself personally 
responsible, and the injured party must look to him for redress. With that 
question, however, we have not, necessarily, any concern at present. 

But in that point of view, we see nothing in the present case, to justify 
the conclusion, that the marshal went beyond what was strictly his official 
duty. This was not a sale by sample, according to the mercantile under- 
standing of that practice, or the legal acceptation of the term. In such sales, 
the purchaser *trusts entirely to his warranty ; and in general, is not t*qaq 
referred to, nor has he an opportunity of examining, the article in ^ 
bulk ; and at all events, is not chargeable with negligence, if he omits to 
mak^the examination, which he has it in his power to do. Although most of 
the witnesses speak of the tobacco exhibited at the auction, as a sample, we 
must look at the whole transaction, and see what is the judgment of law 
upon it, apd not be governed by what may be miscalled a sample. The 
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marshal denies that he ever authorized the auctioneer to sell by sample ; 
he says, he saw some seroons opened, but he supposed it was to show 
the description of property, or the species of goods offered for sale ; that 
he never examined the tobacco himself, and knew nothing about it ; that he 
never did sell by sample, and never conceived himself authorized so to do ; 
and the auctioneer does not pretend to have had any authority or instruc- 
tions from the marshal to sell by sample. Whatever, therefore, from the 
testimony of the auctioneer, bears the appearance of a sale by sample, was 
of his own mere motion, and without authority ; and if the appellant 
has been misled by any one, it must have been the auctioneer ; and if he has 
exceeded his authority, so as to make himself personally responsible, redress, 
if at all to be had, must be from him alone ; and in examining his testimony, 
it ought not to be lost sight of, that, after the sale, he became interested in 
the purchase, and probably looks to the event of this suit for indemnity for 
his own loss. 

But his testimony, when taken together, affords no just inference against 
^ , *him. He states, that a part of the tobacco was stored at Fell's 
J Point, a part on Smith's wharf, and from sixty to eighty seroons in 
the warehouse of himself and partner, which was so announced at the time 
of the sale ; that fifteen or twenty seroons were taken into the street, out of 
which three or four were opened, as a sample of the whole parcel, by which 
the whole quantity was sold. But he also states, that the mode in which 
this tobacco was sold, is the usual and ordinary mode in which merchan- 
dise is generally sold at auction, ^hen no specific directions to the con- 
trary are given. This shows very satisfactorily, that he did not under- 
stand the sale to be by sample, in the legal sense of the term, so as to 
carry with it a warranty. For sales at auction, in the usual mode, are never 
understood to be accompanied by a warranty. Auctioneers are special 
agents, and have only authority to sell, and not to warrant, unless specially 
instructed so to do. 

Information was given to those who attended the auction, where the 
tobacco was stpred, to give them an opportunity of examining it, if they 
were disposed to do it. Some who attended with a view of purchasing, 
did examine, and satisfied themselves that it was unsound. Not only that 
which was stored at a distance was found in this condition, but also that 
which was in the store-house, where the auction was held, and under the 
immediate view of purchasers. The appellant had it, therefore, in his power, 
to obtain the same information with respect to the condition of the tobacco, 
if he had thought it worth while to give himself the trouble. So that, 
*«j.«l *whatever loss he has sustained, is attributable solely to his own nt;g- 
J ligence, without the fault or misconduct of any one ; and the law will 
not, and ought not, to afford him redress. In sales of this description, par- 
ticularly, and generally, in all judicial sales, the rule caveat emptor must 
necessarily apply, from the nature of the transaction ; there being no one 
to whom recourse can be had for indemnity against any loss which may 
be sustained. 

Is there, then, anything peculiar in the powers of a court of admiralty that 
will authorize its interposition, or justify granting relief, to which a party 
is not entitled by the settled rules of the common law ? We know of no 
such principle. Courts of admiralty proceed, in many cases, in rem* But 
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this does not alter the principles by which they are to be governed in the 
disposition of the res. It is true, that the proceeds of the Monte Aliegre and 
her cargo remain in the circuit court, and may be subject to the order of this 
court, if a proper case was made out, which, in law or equity, fixed a charge 
upon this fund. These proceeds are in court, as the property of the original 
owners, and for distribution only. And if such owners would not be liable 
at law, for the loss upon the tobacco, it is not perceived, that any principles 
of justice or equity will throw such loss upon their property. The princi- 
ple, if well founded, cannot depend upon the contingency, whether or not the 
proceeds shall happen to remain in court, until the defect in the article sold 
is discovered. If the proceeds are liable, they ought to be followed into 
the hands of the owner, after distribution ; and if *they cannot be r^i,^ . ^ 
reached, the remedy ought to be in personam. Such is the end to ^ 
which the doctrine must inevitable lead, if well founded. But it is pre- 
sumed, no one would push it thus far. 

There is no rule in courts of equity, to sanction what is now asked for on 
the part of the appellant. The case of Savile v. Savile (1 P. Wms. 746) is 
not at all analogous. The application there, was, to compel the purchaser 
of certain property to complete his contract, he wishing to forfeit his deposit, 
and go no further ; and the question was, whether he should bo compelled 
to go on and complete the contract ; and the court permitted him to forfeit 
the deposit, considering it a hard bargain, not fit to be executed. But in the 
case before us, the contract was executed. Everything respecting it had 
been consummated, months before the discovery of the damaged condition 
of the tobacco. The property had been delivered, and the consideration- 
money paid ; and the bargain was as much beyond the control of the court, 
as if the discovery of the defect had been made years afterwards. We are, 
therefore, brought back to the question, whether, in sales like the present, 
the rule caveat emptor is to be applied ; and thinking, for the reasons 
already suggested, that it is, the decree of the circuit court, dismissing the 
petition, must be affirmed. 

Decree affirmed. 



*MoIvKB and others v. Wattles. [*650 

Costa in error. 

Where the writ of error is dismissed, for want of jurisdiction, no costs are aUowed. 

Ebbob to the Circuit Court for the District of Columbia. 

February 13th. Upon inspection of the record, it appeared, that the 
sum in controversy was below $1000, and, thereupon, the court directed the 
writ of error to be dismissed. 

Taylor^ for the defendant in error, moved for costs. 

Mabshali^ Ch. J., said, that in all cases where the cause is dismissed for 
want of jurisdiction, no costs are allowed. 

Motion denied. 
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* Walton, PlaintiflE ia error, v. United States, Defendants in error. 

Treasury trcmscript — Merger of aeouritiea, — Action on official bond. — 

Bill of exceptions. 

Under the 2d and 4th sections of the act of the Sd of March 1797, ch. 868, a certiffed tranBcript 
from the books of the treasury is evidence against the defendant ;^ and no claim for any credit 
can be admitted, at the trial, which has not been presented to, and disallowed by, the account- 
ing oflficerof the treasury (unless in the cases excepted by the act), although no prooeedingf 
have been had against the debtor, under the act of the 8d of March, 1796, ch. 289, by noti* 
ficatiou from the treasury department, requiring him to render to the auditor of the treasury 
his accounts and vouchers for settlement.* 

Qacere ? Whether the act of the 3d of March 1796, ch. 289, is not virtually repealed by the ad 
of the 8d of March 1799, ch. 868 ? 

The official bond given by a receiver of public moneys, does not extinguish the simple'^sontract 
debt arising from a balance of account due from him to the United States. An action of 
astumpfit for the balance of account, and an action of debt, upon the bond, against the principal 
and sureties, may be maintained at the same time. 

In an action agRinst the receiver, not describing him in his official capacity, evidence may be given 
of moneys received in his official capacity ; and under a count for money had and received, evi- 
dence may be given of public stock received hy him, where such stock is, by law, made recdv- 
able, at par, in payment for land sold by the United States. 

It is not necessary, that a bill of exceptions should be formally drawn and signed, before the trial 
is at an end ; the exception may be taken at the trial, and noted by the court, and may after- 
wards, during the term, be reduced to form, and signed by the judge ; but in such caftes, it is 
signed nunc pro tuncy and purports, on its face, to be the same as if actually reduced to form, 
and signed, during the trial ; it would be a fatal error, if it were to appear otherwise.' 

*662] *Eerob to the District Court of Mississippi. 

March 1st, 1824. This cause was argued by Olai/y for the plaintiff in 
error ; and by the Attorney- Oeneraly for the defendants in error. 

March 17th. Duvall, Justice, delivered the opinion of the court. — 
The plaintiff in error in this case, who was defendant in the court below, 
was a receiver of public money in one of the land-offices in the district of 
Mississippi, and being indebted to the United States in a large amount, an 
action of assumpsit was instituted against him, to recover the balance due, 
which was stated to be |;102,478.85|, made up of cash and stock ; viz., in 
cash, $93,639.93^, and in Mississippi stock, $8838.92. The declaration con- 
tains only one count, which is for money lent and advanced, laid out and 
expended, and for money had and received. To this the general issue of 
non assumpsit was pleaded, and issue was joined. 

The attorney for the United States to support the claim, offered in 
evidence a transcript from the books and proceedings of the treasury, 
authenticated under the seal of the department, pursuant to an act to provide 
more effectually for the settlement of accounts between the United States 
and receivers of public money, passed on the 3d of March 1797 : to the 
admission of which evidence the attorney for the defendant objected : 1. 
Because there had not been any proceedings against him under the act of 
the 8d of March 1795, entitled, " an act for the more effectual recovery of 



> United States v. Harsell, 1 McAllister 243 ; • Brown v, Clarke, 4 How. 4 ; Sheppard r. 

United States v. Vanzandt, 2 Cr. 0. C. 888. Wilson, 6 Id. 260 ; Phelps «f. Mayer, 15 Id. 

' United States v. Robeson, 9 Pet 819; Uni- 160; United States v, Gibert, 2 Samn. 22; 

ted States v. Hawkins, 10 Id. 126. Kicoll v. American Infl. CJo., 8 W. & M. 680. 
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debts due from individuals to the United *States," by notification from 
the treasury department, requiring him to render to the auditor of the 
treasury his accounts and vouchers, in order to a settlement, as directed 
by that act. 2. Because the account offered in evidence was against the 
defendant, as receiver of public money, west of Pearl river, and that 
the defendant, as such receiver, had executed a bond with security, accord- 
ing to law, for the faithful discharge of his duties as such ; and that the 
remedy against him being upon his official bond alone, an action for money 
had and received would not lie. 3. Because the declaration was against 
him in his individual capacity, and the evidence offered showed that he was 
liable, if at all, in his public character as receiver of public money west of 
Pearl river, and not in his individual capacity. But the court overruled the 
objection, and were of opinion, that the trapscript was evidence to support 
the declaration, and permitted the same to go to the jury : to which opinion 
of the court, the defendant, by his counsel, excepted, and the proceedings 
were brought up to this court by writ of error, for their revision. 

In the argument of this cause, the counsel for the plaintiff in error has 
made no question which does not appear in the record. He contends, that 
the act of 1795 is not repealed by that of 1797, and that the suit of the 
United States against Walton cannot be maintained, because, before a suit 
can be sustained by the United States against a debtor, he is entitled, 
according to the provisions of the act of 1795, to a notification from 
*the comptroller of the treasury, to appear before the auditor, with r^or-A 
his accounts and vouchers, affording him an opportunity of a just and ^ 
fair settlement, upon a full investigation of his accounts. That without 
such investigation, many items, for which the debtor may claim a credit, may 
be rejected for want of the necessary explanations. To this reasoning the 
attorney-general, on behalf of the United States, replies, by insisting that 
the act of 1795 is virtually repealed by that of 1797, which contains similar 
and additional provisions, incompatible with those of the former act ; and 
that the debtor has ample opportunity of a full and just examination of his 
accounts under the last-mentioned act. 

The court deem it unnecessary to decide the question, whether the act of 
1795 is repealed by that of 1797, because the last-mentioned act contains 
ample provision for this case. It is provided, by the 2d section of that act, 
" that in every case of delinquency, where suit has been or shall be insti- 
tuted, a transcript from the books and proceedings of the treasury, certified 
by the register, and authenticated under the seal of the department, shall be 
admitted as evidence, &c." And by the 4th section, it is enacted, '^ that in 
suits between the United States and individuals, no claim for a credit shall 
be admitted, upon trial, but such as shall appear to have been presented to 
the accounting officers of the treasury, for their examination, and by them 
disallowed, in whole or in part, unless it should be proved to the satisfaction 
of the court, that the defendant is, at the time of trial, in possession of 
vouchers, *not before in his power to procure, and that he was pre- 



vented from exhibiting a claim for such credit at the treasury, by 



[*655 



absence from the United States, or some unavoidable accident.^' 

These positive provisions of the law must be disregarded, if we say, that 
the authenticated transcript from tlie treasury department is not evidence. 
They are too plain to require argument ; and the debtor has a fair oppor- 
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tunity of establishing his account, if just, without a notification from the 
comptroHqr, according to the act of 1795. In the first place, he states his 
account, and when stated, it is rendered to the auditor, who examines it, 
and makes a report to the comptroller, by whom it is revised. Afterwards, 
in case of a suit, he has an impartial trial in court, where an opportunity is 
again offered him of supporting his claim ; and if the court and jury, before 
whom the cause is tried, should be of opinion, that any item of his account 
has been improperly rejected, it is restored to his credit. On the trial of 
this cause in the court below, it appears, that the balance claimed was 
reduced by the verdict of the jury to $44,994.67 ; it is presumed, by the 
exhibition of vouchers, under the 4th section of the act of 1797, which had 
not been rendered to the accounting officers of the treasury. 

It was also urged, on the part of the plaintiff in error, that the account 
offered in evidence, is against him, as receiver of public money ; and that he 
had executed a bond, with surety, according to law, for the faithful dis- 
charge of his duties as such ; and that, therefore, the account was merged 
♦akaI *^^ ^^^ sealed instrument, on which alone the action can be sustained. 
-' It may be admitted, that a security under seal extinguishes a simple- 
contract debt ; but in the case under consideration, the account and the bond 
are distinct from each other. The official bond is not given for the balance 
due ; it is a collateral security for the faithful performance of the official 
duties of the officer, and was executed long before the existence of the 
balance claimed. It may be asked, how could a bond, in a penalty of 
$10,000, extinguish a simple-contract debt of more than $100,000 ? The 
balance claimed could not be recovered by a suit on the bond. In all similar 
cases between the United States and their debtors, it is usual, to institute a 
suit for the recovery of the balance struck on settlement of the account, and 
an action of debt on the official bond, to recover the penalty of the sureties. 
It is indispensably necessary, in every instance where the debtor is unable 
to pay. 

The third and last objection made on behalf of the plaintiff in en'or, is 
on the ground, that he is charged in the declaration, in his individual capa- 
city, and the evidence offered is against him in his public character ; and 
further, that the account charges stock and money, and the claim is in money 
only ; that on a count for money had and received, evidence cannot be given, 
that the defendant received anything but money. It is a full answer to this 
objection, to observe : 1. That the receiver is individually responsible for 
all the money he received in his public capacity : and 2. That evidences of 
^ , the public debt are made, by *law, payable at their nominal value, 
J for lands sold by the United States ; and therefore, stock is receiv- 
able as money at par. And it appearing, by the account offered in evidence, 
that the far greater part of the balance claimed is in money, it was proper 
and legal evidence to support the declaration ; and as the balance claimed 
was reduced by the verdict of the jury, which is for money only, and for 
less than the amount of cash claimed, the just inference is, that the stock 
balance was extinguished by the vouchers produced by the defendant, on 
the trial in the court below. 

An objection was made on the part of the United States, that the bill of 
exceptions in this case was not taken at the trial, but purports on the face 
of the record, to have been taken and signed after judgment rendered in the 

290 



1824] OF TUE UNITED STATES. 657 

The Fanny. 

case. It is true, that the bill of exceptions states, that the evidence was 
objected to at the trial ; but it is not said, that any exception was then taken 
to the decision of the court. So that, in fact, it might be true, that the 
objection was made, and yet not insisted upon by way of exception. But 
the more material consideration is, that the bill of exceptions itself appears 
on the record, not to have been taken at all, until after judgment. It is a 
settled principle, that no bill of exceptions is valid, which is not for matter 
excepted to at the trial. We do not mean to say, that it is necessar} (and 
in point of practice we know it to be otherwise), that the bill of exceptions 
should be formally drawn and signed, before the trial is at an end. It will 
be sufficient, if the exception be taken at the trial, and noted by the 
*court, with the requisite certamty ; and it may, afterwards, during r««^o 
the term; according to the rules of the court, be reduced to form, and *■ 
signed by the judge ; and so, in fact, is the general practice. But in all 
such cases, the bill of exceptions is signed nu7ic pro tunc ; and it purports 
on its face to be the same, as if actually reduced to form, and signed, pend- 
ing the trial. And it would be a fatal error, if it were to appear otherwise ; 
for the original authority, under which bills of exceptions are allowed, has 
always been considered to be restricted to matters of exception taken pend- 
ng the trial, and ascertained before the verdict. 

Judgment affirmed, with costs. 



The Fanny : The Consitl-Genkbal of Portugal, Libellant. 
Illegal capture.— AUoicances on restitution. 

Gaeo of capture by an armed vessel, fitted out in the ports of the United States, in breach of the 
neutrality acts. Claim by an alleged bond fide purchaser in a foreign port rejected, and resti- 
tution decreed to the original owners. 

A bond fide purchaser, without notice, in such case, is entitled to be reimbursed the freight which 
he may have paid upon the captured goods : and the innocent neutral carrier of such goods, the 
same having been transshipped in a foreign port, is entitled to freight out of the goods. 

*Appeal from the Circuit Court of Maryland. This was the r*/.cQ 
case of a libel filed by the Consul-General of Portugal, on behalf of •■ 
certain Portuguese subjects, owners of a number of hides which had been 
brought* from St. Thomas to Baltimore in the brig Fanny. The facts 
proved in the oause, which the court considered to be material, are the 
following : 

Some time in the year 1817, Robert M. Goodwin, Clement Cathill, James 
Halsey and John K. Mifflin, all of them citizens of the United States, and 
denominated " The American concern," fitted out, at Buenos Ayres, a brig, 
called La Ropublicana, as a privateer, to cruise against the subjects of Spain 
and Portugal, under a commission obtained for her from Jose Artigas. Thus 
prepared, she sailed under the command of Obadiah Chase, also a citizen of 
the United States, and in February 1813, she captured the Portuguese brig 
Aurora, which with her cargo, were sent to St. Barts, and there sold, as 
American property, for about $20,000. With the money, thus raised, Good- 
win proceeded to Baltimore, and there invested it in the purchase of a new 
brig, called the Athenea, which had been lately built at that port. Having 
changed her name to that of the New Republicana, both privateers shipped 
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their crews at Baltimore, together with their munitions of war, except the 
cannon and carriages for the latter vessel, which with a view of deceiving 
the custom-house officers, were put on board of a small schooner, and were 
*flfi()l t^'^^^sferred to this privateer, a few mile^ below the *fort. The com- 
^ mission, together with other papers belonging to the Republicana, 
were delivered to the New Republicana, and both the privateers proceeded 
to sea ; the latter under the command of the above-mentioned Clement 
Cathill, one of the owners. She soon after fell in with the Portuguese ship, 
Don Pedro de Alcantara, laden with a valuable cargo of hides, sugar, &c., 
which she captured, on the 22d of September 1818, and ordered in to the 
Five Islands, there to await the orders of Gk)odwin. At this place, Good- 
win transshipped the principal part of the cargo into several small vessels, 
which proceeded to the island of St. Thomas, consigned to Souffron & Co., 
merchants of that place. The residue of the cargo, except a small part, 
which was afterwards taken, together with the Don Pedro, by Commodore 
Jolly, commanding a squadron belonging to the republic of Colombia, was 
also carried by Goodwin to St. Thomas, in the old privateer, at which place, 
it is probable, the whole or a great part of the captured property was sold. 
Nathaniel Levy, the American consul at that island, purchased 4004 of the 
hides, which, together with 555 logs of lignum vitcBy he shipped in the brig 
Fanny, to Baltimore, where she arrived in January 1819, consigned to Lyde 
Goodwin. On the 21st of this month, the hides and lignum vitas were 
libelled as Portuguese property, illegally taken on the high seas, and on the 
27th of the same month, the lignum vitoB was released from the operation of 
the libel. 

To this libel, a claim was filed by Lyde Goodwin, as agent of Levy, in 
*ftflil ^^^^^ ^^ ^^ asserted, that *the hides had been purchased by Levy, 
^ in the regular course of trade, from Souffron & Co., and all know- 
ledge of the matters alleged in the libel is denied. On the 15th of March, 
the hides were delivered upon stipulation, having been appraised at the sum 
of $12,000. 

In the progress of the cause in the district court, the owners of the brig 
Fanny presented to the judge a petition, setting forth, that on the 6th of 
October 1818, Nathan Levy entered into a charter-party of affreightment 
with the petitioners, for the brig Fanny, on certain terms stated in the peti- 
tion, for a voyage from Baltimore to St. Lucie, and if required, to three other 
ports in the West Indies, and thence back to Baltimore. That, under this 
charter-party, the said brig took in a cargo at Baltimore, and sailed to St. 
Lucie, and to three other ports, and finally delivered the cargo to the said 
Levy, who afterwards shipped on board the said bi ig, at St. Thomas, 4000 
hides and 555 sticks of lignum vitce, to be carried to Baltimore, where she 
arrived on the 17th of January 1819. That upon her arrival, and when the 
master was about to deliver the cargo to the consignee of Levy, this libel 
and claim were filed, and the cargo was taken from the possession of the 
master by the marshal, under the process of the said court. That there was 
then due to the petitioners, on the said charter-party, the sum of $2094.50, as 
admitted by the said Levy, which they prayed might be paid out of the pro- 
ceeds of the hides and lignum vitcB. This petition was accompanied by an 
•ftR9l ^^^^^°^> dated the 28th of December 1818, *8igned by Nathan Levy, 
-I acknowledging a balance of $2094.50 to be due the said brig Fanny 
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on the charter-party. Below this account was the following entry, not signed 
by any person : " The freight on the homeward carge, consisting of 4004 
hides and 555 sticks of lignum vitce, $1047.25." The court made an order 
that the agent of the claimant should pay the freight on the above goods to 
the amount of $1047.25. 

The district court decreed the claimants to pay to the libellant the 
appraised value of the hides, as mentioned in their stipulation, together with 
interest and costs, after deducting the amount of freight theretofore ordered 
to be paid. This decree being wholly affirmed by the circuit court, upon an 
appeal, both parties appealed from that decree to this court. 

D. Hoffman^ for the libellant, argued : 1. That this was a piratical tak- 
ing, there being no sufficient evidence of a valid commission. 7 Wheat. 
476; 8 Ibid. 111. But if the power granting the commission were valid, 
still the seizure is piratical, as the commission was not only amortised^ but 
transferred to a new vessel, and a new commander, by whom it was abused 
in the grossest acts of violence, evincive of an anirrtm depredandi, and which 
constituted the captors trespassers ab initio. 3 Wooddes. Lect.; 14 Johns. 
273. Had the authority which granted the commission been competent, 
*and the proceedinpjs under it regular, as the laws of this country have r^^^^^ 
been violated by the captors, who are American citizens, this court ^ 
will restore the res capta, 6 Wheat. 152 ; 7 Ibid. 496 ; 8 Ibid. 108. The 
appellant claims the protection of this court, on the ground of his being a 
bo7idfide purchaser, under a valid condemnation. If this could avail him 
in law, he has failed in his proof of bona fides. Every circumstance of evi- 
dence and probability is against him. Admitting, however, that there was 
a purchase in good faith, and under entire ignorance of the circumstances, 
the title of this claimant cannot be valid against that of the original owners, 
since there was no condemnation in point of fact ; and if there had been, 
etill, as the taking was either without a valid commission, or in the virtue 
of an amortised or abused one, the condemnation would be inoperative. 
2 Bro. Civ. & Adm. Law 65, 252, 263, 268, 461, 464 ; 1 Johns. 471 ; Bee 
308 ; 5 Wheat. 345-46. 

2. Levy, if free from all blame, cannot sustain his claim, under the doc- 
trine of market overt. There can be no such protection for property taken 

jure belli, at least, until after condemnation ; and the doctrine of market 
overt is itself unknown to the jus gentium, 2 Wooddes. Lect. 429 ; 1 Johns. 
Cas. 471 ; Martens on Priv. 44 ; Moll, de Jure Mar. 57, 60, 68, 85 ; Godb. 
193 ; Hob. 79 ; 7 Wheat. 476. 

3. A condemnation is produced, but it is wholly unnecessary to dwell on 
its operation, since a condemnation, in all respects valid as between belliger- 
ents, cannot deprive this court of its power to *restore, when the r*^^^ 
original taking was in violation of our laws. 8 Wheat. 108, 167, 174. *• 
And secondly, the condemnation now exhibited, cannot possibly apply to the 
property in question, as it will be found, on reference to the dates, that this 
decree of condemnation was some time after Levy's alleged purchase, and, 
indeed, only a few days prior to the filing of the libel in this cause. But — 

4. The main point of inquiry regards the claim to freight. We contend, 
that the appellant is responsible to us for the entire value of the hides, as 
the same is ascertained by the stipulation, together with interest ; and that 
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the freight bill, though properly paid by the appellant to the innocent ship- 
owner, cannot now be deducted by this illegal captor, from the amount 
stipulated to be paid by him. Waiving all question which might be made, 
as to the power of this court to decree freight in the case, on the ground of 
incidental jurisdiction, we insist, that the present is not a claim by the ship- 
owner for his freight, but by the appellant, to have the same allowed to him 
out of this fund, as having been properly paid by him. If this court reject 
the claim of the appellant to the property, on the ground of its having been 
illegally captured, and that this infirmity adheres to the property even in the 
hands of a bond fide purchaser, we are at a loss to conceive, how this pur- 
chaser can rightfully impose any charge or incumbrance whatever upon it. 
But when we advert to the real character of the appellant, and find him 
^ -. *an unworthy claimant, in truth, as much so as the captor himself had 

■' been, we cannot suppose, that he can be entitled to any favor at the 
hands of this court. He brought this prize property into an American port, 
without the knowledge or privity of its owner, and surely, ought not to 
claim either compensation or indemnity, for doing that which, as to the other 
party, is in invituniy and has proved in fact, extremely prejndical to him. 
If this be a claim on the fund, it is only so as regards the innocent owner. 
No lien can be created by one who has no property, general or special, in 
the thing. If a maid fide possessor cannot so mortgage or pledge the prop- 
erty, as that such mortgage or pledge shall be valid against the true pro- 
prietor, he is not competent to create any lien, nor to impose any charge or 
incumbrance whatever. But without pressing this point, we do not think, 
that the appellant is entitled to be subrogated to the rights of the innocent 
ship-owner, if such right of lien even vested in him. If this claim to freight 
were one in rem, as well as in personam, and the illegal captors, or those 
claiming under them, have satisfied the personal obligation, it does not 
follow, that they can now enforce that lien against the fund, which it might, 
argumenti gratid, be admitted that the ship-owner possessed. This is very 
unlike the case of a neutral's claim for freight on belligerent property, cap- 
tured from him by another belligerent. The neutral had a right so to 
employ his vessel, subject only to the belligerent's right to make the 
seizure ; he, therefore, in such case, takes it cum onere, and must pay 
*flflfi1 ^^® *neutral his freight. The object here, however, is to transfer the 

-* obligation of paying the freight from the illegal captor to 
the despoiled individual. If the controversy were now wholly between the 
Portuguese owners of the property, and the innocent American ship-owner, 
the claim might deserve some consideration. In this case, the ship-owner is 
the agent of the captors, or those claiming under them, not of the Portu- 
guese owner, and as such, must look to his employers, and not to the goods; 
and if, in fact, the illegal captor has paid the freight, he cannot thereby 
entitle himself to be refunded out of the fruits of his piratical taking. The 
claim to freight is always conventional ; a claim even to pro rata freight, 
arises from some convention, and not from the simple fact of transportation. 
In this case, no consent of the owners to the shipment to Baltimore can be 
implied. Our claim to the property is disputed on all points ; and if none 
of these is found tenable, bi^t the taking is ascertained to be a gross act of 
piracy, it would be a strange anomaly, that an honest and lawful belligerent 
must pay freight to a neutral ship-owner, and yet, that a piratical captor 
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shall be exempt from charges voluntarily imposed by him on the property, 
and that these shall be cast on those whom he has endeavored to despoil. 
) 6. The court below has also manifestly erred, in allowing the entire 

freight bill, as this includes a charge on some lignum vitcBy which formed no 
part of that which is owned or demanded by the libel lant. We, therefore, 
ask at the hands of this court, the whole value of the property, as it is ascer- 
tained *by the stipulation, together with interest from its date, so r:^^-^ 
that the claim to freight may be wholly rejected. The ship-owner is, L 
indeed, the petitioner for freight in this case ; but he has been since paid, 
and the claim, in truth, is now at the instance of the captor, who desires to 
be subrogated to the rights of the ship-owner, and to enforce his lien, if he 
had one. We have endeavored to show, that no such right existed, and 
that if it ever did, the captor is liot entitled to receive the benefit of such 
lien. 

WindeTy contr^ argued principally upon the facts, to show that the 
alleged purchase was bo7id Jide, 

March 15th, 1824. Washington, Justice, delivered the opinion of the 
court ; and after stating the case, proceeded as follows : — llie above case 
presents two questions for the consideration of thi^ court. 1. Whether the 
court below was correct, in restoring to the Portuguese owner that part of 
the cargo of the Fanny which was restored ? and 2. Whether the freight 
which was ordered by the court to be paid to the owners of that vessel, 
ought, in whole or in part, to have been deducted from the appraised value 
of the hides ? 

Upon the first question, it is to be observed, that the facts above stated 
are incontestibly proved by the evidence in the cause. That the capturing 
vessel, the New Republicana, was built at Baltimore, *purchased at ruc^^o 
that place, by citizens of the United States, and there manned and *• 
fitted for sea, armed and equipped as a vessel of war, within the waters and 
jurisdiction of the United States ; and with ^uch equipments, left the United 
States, to cruise against the vessels and property of Spanish and Portu- 
guese subjects, on the high seas ; and upon such cruise, captured the Don 
Pedro de Alcantara, with a valuable cargo, belonging to Portuguese sub- 
jects, were facts too clearly proved to be questioned ; nor were they ques- 
tioned by the counsel for the claimants. It is established, by evidence 
equally clear and uncontradicted, that the 4004 hides which were brought 
in the Fanny from St. Thomas to Baltimore, upon which the sentence of the 
court below operated, formed a part of the cargo of the Don Pedro de 
Alcantara, at the time of her capture, and that they were the property of 
Portuguese subjects. 

This, then, is the case of property belonging to the subjects of a friendly 
power, captured on the high seas by a privateer, owned and commanded by 
citizens of the United States, fitted and equipped as a vessel of war, within 
the waters and jurisdiction of the United States ; and, according to the 
uniform decisions of this court in similar cases, as well as in others, where 
similar equipments have been made within the waters of the United States 
by foreigners, the property so illegally captured and brought within our juris- 
diction, must be restored to the original owners, unless it could be main- 
tained, that the sale of ii to the claimant divested those owners of their 
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right '''to the same. But it Is to be remarked, in the first place, that the 
asserted purchase of these hides by Levy is unsupported by any evidence 
whatever. He alleges in his claim, that he purchased the hides, for a 
valuable consideration, from Souffron & Co., in the regular course of trade ; 
but this allegation is not upheld by any written document, or by the testi- 
mony of a single witness. The cause was depending more than two years 
in the courts below, during all which time it was fully in the power of the 
claimant, a resident of the island of St. Thomas, to have proved the reality 
of this purchase, by the testimony of the vendors, or otherwise, if the fact 
had been as it was alleged. 

But admitting the truth of the asserted sale to Levy, he was, neverthe- 
less, a purchaser from the agent of a tortious possessor of property to which 
he had no title whatever, and who, consequently, could transfer none to bis 
vendee. The proceeding in the vice-admiralty court of Margarita, by Com- 
modore Jolly, against the Don Pedro de Alcantara and the small part of her 
cargo which had not been transshipped at the Five Islands, so far from 
amounting to a sentence of condemnation, even of the property libelled as 
prize of war, proceeded upon the ground of a re-capture from a non-commis- 
sioned privateer, for which the re-captor was rewarded by a liberal salvage, 
and the residue of the sales of the property was decreed to the Portuguese 
owners, in case they should claim the same within the period of a year and 
*A'7nl * ^^y* "^^^^ court is, therefore, of opinion that *the decree of the 
J circuit court, so far as it restores to the libellant the 4004 hides, or 
their proceeds, is right, and ought to be affirmed. 

The second question respects the freight, which the decree of the court 
below ordered to be deducted from the appraised value of the hides ; and 
it 18 attended by no difficulty but such as arises from the confined and imper- 
fect statement of the facts appearing in this record. That the freight of the 
lignum vitcPy which did not belong to the libellants, and against which 
the proceedings were abandoned, ought not to have been paid out of the 
proceeds of the hides, is a matter which we think is quite too clear to be dis- 
puted ; and we think it probable, that the mistake was occasioned by an 
oversight in the judge of the district court, from his not knowing, or recol- 
lecting, when the petition for freight was before him, that the lignum vitCB 
had been released from the operation of the libel. The decree, then, must, 
of course, be reversed, for this reason, and the cause remanded for further 
proceedings, in order to ascertain and separate the freight upon that article, 
from that due upon the hides. 

But there is, apparently, error in the decree, in respect to the whole of 
the fright, which, it is possible, may be explained and removed by a further 
examination of this subject in the court below. The petition for freight 
claims the precise sum of $2004.50, as the balance acknowledged to be due 
by the claimant, and the account, signed by him on the 28th of December 
*ft7il ^^^®> which accompanied the petition, amounted *to an ackowledg- 
^ ment that that sum was then due. "J^he items of that account are, 
freight on 1095 barrels of flour, out and home, per charter-party, 6 cases of 
furniture, 36 bags of corn, and 7 days demurrage. Below that account is 
stated the freight due upon the hides and lignum vitcBy amounting to 
$1047.25. It would seem, therefore, as if the freight upon the hides and 
lignum vitcB, which arrived in Baltimore, some time in January 1819, was 
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not included in the account signed by the claimant, and if so, it was not 
claimed to be due, nor required by the petition to be paid. Yet the order of 
the court was, that it should be paid, and it was accordingly deducted from 
the appraised value of the hides. If the case should turn out to be such as 
is above supposed, it would seem to warrant the conclusion, that the freight 
upon the hides had been paid by Levy, in which case, it ought not to be 
deducted from their appraised value, unless the reality of the asserted 
purchase of the hides by Levy should be made to appear to the satisfaction 
of the court below, without which, we are of opinion, that he is to be con- 
sidered as a mold fide possessor, and, consequently, as not entitled to be 
reimbursed the freight so paid, out of the property of the Portuguese 
owners. If, on the other hand, it should appear that the claimant was a 
bond fide purchaser of the hides, without notice, or that the freight upon 
them had not been paid by him to the owners of the Fanny, then it was 
properly deducted. 

*Decreb. — This cause came on to be heard, Ac. : On consideration r^o^o 
whereof, it is decreed and ordered, that so much of the decree of the ^ 
said circuit court as orders that the claimant pay to the libellant the appraised 
value of the hides, in the proceedings mentioned, together with interest and 
costs of suit, be and the same is hereby affirmed, with costs, subject, how- 
ever, to such deduction for freight as the said circuit court may hereafter 
direct, to be paid out of said appraised value, as may be hereafter decreed 
under the further proceedings in this cause : And as to so much of said 
decree of said circuit court, as directs the amount of freight to be deducted, 
agreeable to the previous order of said circuit court, the same is hereby 
reversed and annulled. And it is further ordered, that said cause be 
remanded to the said circuit court, for further proceedings to be had there- 
in, according to law, for the purpose of ascertaining, upon further proof, 
whether the claimant had paid the freight of the hides to the owner of the 
Fanny ; and, if so, whether the claimant was a boiid fide purchaser of said 
hides, without notice. And if the said court should be satisfied from such 
further proof, that the said claimant, Nathan Levy, has paid the owner of 
the Fanny for said freight, or that he was not such bond fide purchaser, 
without notice, then, with instructions not to allow a deduction of freight 
from the said appraised value. But if the said claimant was such bond fide 
purchaser, without notice, or if said freight had not been paid by said claim- 
ant to *the owners of the Fanny, then the freight for the hides, r^c^^q 
excluding the freight on the lignum vitCBy to be deducted from the ^ 
appraised value of said bides* 
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Danfobth V, Wear. 
Landrlaw of Tennessee. 

The acts of assembly of North Carolina, passed between the years 1788 and 1789, invalidate all 
entries, sunreys and grants of land, within the Indian territory, which now forms a part of the 
territory of the state of Tennessee ; but they do not avoid entries commencing without the Indian 
boundary, and running into it, so far as respects that portion of the land situate without their 
territory. 

The act of North Carolina, of 1784, authorizing the removing of warrants which had been located 
upon lands previously taken up, so as to place them upon vacant lands, did not repeal, by im- 
plication, the previously existing laws, whicii prohibited survejrs of land within the Indian 
boundary ; the lands to which such removals are made, must be lands previously subjected to 
entry and survey. 

Ebbob to the Circuit Court of West Tennessee. 

February 15th, 1824. This cause was argued, at the last term, and again 

argued, at the present term, by the Attoniey- General and Swann, for the 

plaintiff, citing 2 Overt. 167 ; Cam. & Norw. 440 ; 1 Overt. 30: and by 

WilliamSy for the defendant, citing Preston v. Browder^ 1 Wheat. 116 ; 

Danforth v. Thomas^ Ibid. 166. 

*fl74l *March Ist. Johnson, Justice, delivered the opinion of the 
•* court. — This is one of those cases which not unfrequently occur, in 
which, for want of the scrutinizing eye of the party interested to maintain a 
judgment below, the court there is made to appear to have given a decision 
very different from that actually rendered. But whatever may be the 
opinion of this court, independently of the record, we are concluded by 
the bill of exceptions, and must decide according to those questions which the 
record presents. 

The parties are citizens of the same state, but jurisdiction is given to the 
courts of the United States, by the fact of their claiming title to the land in 
controversy, under grants from different states, to wit, the states of North 
Carolina and Tennessee. 

The facts stated in the bill of exceptions, taken in connection with the 
laws of the two states and public treaties, sufficiently exhibit to this court, 
that the grant from the state of North Carolina, under which the plaintiff 
made title, although commencing in, and embracing, a tract of country, over 
which the Indian title had been extinguished, yet extended into, and included, 
a large body of land, over which the Indian title existed at the time of the 
survey, but has since been extinguished. Had the case, then, set forth, that 
the land covered by the defendant's grant lay within the country which was 
subject to the Indian title, at the time of Danforth's grant; and bore date 
*675l subsequent to the extinguishment of the Indian title, it would, *prob- 
ably, have exhibited a true view of the case which the court below 
was called on to decide. But, so far from exhibiting this state of the case, 
the facts admitted, not only do not confine the controversy to the tract of 
country that lay within the Indian boundary, but, taken in their literal 
meaning, expressly admit the contrary. The words of the admission are, 
" that the defendant was in possession of the land claimed by the plaintiff." 
And when we come to inquire what land the plaintiff claims in the suit, we 
find it to be the whole 100,000 acres, " the beginning corner of which, and a 
portion of the land covered thereby, lay in a tract of country to which the 
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Indian title had been extinguished, prior to making the survey and issuing 
the grant. Here, then, we have the parties, contrary to all the probable 
truth of the case, contending about a title of land, lying without the 
Indian boundary, and the time it was surveyed for the plaintiff in eject- 
ment. 

But we must take the case as we find it on the record, and decide accord- 
ingly. It appears, then, that the plaintiff's grant was rejected in the court 
below, and not permitted to be read to the jury. This rejection could only 
be sustained, upon the ground, that it was wholly void, or wholly inadmis- 
sible in that cause. For if the grant was good but for an acre of the land 
claimed in the action, the court could not have withheld it from the jury. 
As to lands surveyed within the Indian boundary, this court has never 
hesitated to consider all *such surveys and grants as wholly void ; but r««iy« 
as the total rejection of the grant, according to the case stated, goes ^ 
to its validity at to that part of the land also which lay without the Indian 
boundary, there must be found some other ground for sustaining the deci- 
sion, than that which invalidates surveys executed in the Indian territory. 
In the present case, there can be but two such grounds supposed to exist ; 
either that there was no law authorizing the survey in any part of the land 
granted, although without the Indian boundary, or, that the whole was 
affected by the illegality of that part which extended within that boundary. 
It was in the first of these alternatives, that the court held the case under 
advisement from the last term. In the case of Danforth v. TJionids (1 
Wheat. 155), this court threw out the stiggestion, that a grant of land must 
have some sanction created by statute. As relates to the present subject, it 
did not appear that any law had been passed, subsequent to the extinction 
of the Indian title, by which this recent purchase Avas authorized to be taken 
up under warrants. But the court, upon consideration, are satisfied, that 
under the laws and practice affe<3ting the lands in question, the extension of 
the county line subjected the lands purchased of the Indians, to the general 
land laws of the state. By the 3d section of the act of 1777, entries are 
peimitted within any county of the state, and the creation of counties has 
always, in that state, been held *to bring the vacant lands within the v^^*j^ 
county under the operation of that act. ^ 

On the second alternative, it was contended in argument, that th.e survey 
was not in its inception invalid ; that it was good as to part, because out of 
the Indian boundary ; and as to the residue, was made good, under the gen- 
eral provisions of the laws of North Carolina in favor of removed warrants; 
that, at most, it was only suspended by the Indian title, and attached legally 
and effectually to the soil, as soon as the interposing title of the Indians 
was removed. In the two cases of Preston v. Browder, and Danforth v. 
JhomaSy decided in this court in 1816 (1 Wheat. 115, 155), the inviolability 
of the Indian territory is fully recognised. It was the law of the land, as 
adjudged in the case of Avery v. Strother, d€»cided in the North Carolinia 
court of conference, in 1802. (Cam. & Norw. 434.) Indeed, the state of 
North Carolina appears to have been sedulous in her efforts to prevent en- 
croachments upon the Indian hunting-grounds, and her laws are express and 
pointed, in invalidating entries and grants made within such reservations. 

But the present grant commences in a tract of country over which the 
Indian title was extinct ; and whatever might be the state of right, were the 
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beginning corner within that boundary, and a portion of the land beyond it, 
we see nothing in the laws of North Carolina or Tennessee, to avoid a grant 
in the whole, when it commences legally, and only covers in part the lands 
^ , on which surveys are prohibited. For that part, therefore, which *lie8 
^ without the boundary, the grant must be held valid, and this alone 
entitles the plaintiff to a reversal. But as the cause must be again tried 
below, and the question on its validity as to the residue, as presented by the 
bill of exceptions, has been argued fully, and must arise again, we will now 
consider it. 

The points made by the plaintiff 's counsel are stated by himself thus : — 
1. I'hat the state of North Carolina had aright to issue the grant in ques- 
tion, and the court erred in not suffering it to be i*ead. 2. That the grant 
was good as to that part of the land to which the Indian title was extin- 
guished. 3. That the grant, being founded on a removed warrant, was 
good for the whole land. 

To the first and second of these positions we have expressed our assent, 
and only the third remains to be disposed of. This rests upon the sixth sec- 
tion of the act of North Carolina, of 1784, entitled, " an act to prevent the 
issuing of grants," &c. By this section, the right is given to remove war- 
rants which have been located upon lands previously taken up, so as to place 
them upon vacant lands ; and the supposed operative words, in the present 
instance, are these, " shall be at full liberty to remove his or their warrants 
to any other lands, on which no entry or entries have been previously speci- 
ally located ; and the surveyor or surveyors are hereby authorized and 
required to survey and make return thereof, in like manner as for other 
♦fl'TQl **®^"^°s ^"^ surveys, as by law directed." *Reference was had to 
^ the act of 1786, and the cession act on the same subject, but they 
add nothing to the provisions of the act of 1 784. 

The effort is to construe this act as virtually repealing the previously 
existing laws, that prohibit surveys of land within the Indian boundary, and 
as opening the whole state to the right of removing warrants. AVe are of 
opinion, that there are several considerations, which repel this construc- 
tion. 

It is obvious, that the lands to which such removals are authorized^ must 
be lands previously subjected to entry and survey, otherwise, the absurdity 
occurs, of a reservation in favor of entries and surveys which the existing 
laws have declared to be nullities. Again, " the surveyors are authorized and 
required to survey and make return, in like manner as for other surveys and 
returns is by law directed." But does any law authorize or enjoin a survey 
of the Indian country? or shall this act be construed to enjoin as a duty, 
that which an existing acts prohibits under a penalty ? These considerations 
remove all doubt, on the correct construction of the law respecting 
removed warrants ; but if doubts did exist, the general policy and course 
of legislation of the state would forbid such a construction. The purport of 
the law is, to authorize removals to that land only, which might be at the 
time legally entered and surveyed by other warrants. 

*680l *We are of opinion, that there is error in the judgment of the 
court below, in refusbg to let the grant be read to the jury. 

Judgment reversed. 
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Miller v, Stewabt and others. 
Respormbility of surety. 

Tbe contract of a surety ib to be construed strictly, and is not to be extended beyond the fair 
scope of its terms. ' 

Where a bond is given, conditioned for the faithful performance of the duties of the office of 
deputy-<'o11ector of direct taxes for eight certain townships, and the instrument of the appoint- 
ment, referred to in the bond, was afterwards altered, so as to extend to another township, with- 
out the eonflent of the surety : lidd^ that the surety was discharged from his responsibility 
for moneys subsequently collected by his principal.* 

Miller v. Stewart, 4 W. C. C. 26, affirmed. 

Tins was a case certified from the Circuit Court for the District of New 
Jersey, upon a certificate of a division of the judges of that court. It was 
an action of debt upon bond, and the material facts disclosed in the plead- 
ings were, that tbe plaintiff, Ephraim Miller, being collector of the direct 
taxes and internal duties for the fifth collection district of New Jersey, by 
an instrument of appointment, under seal, and pursuant to law, appointed 
Stephen C. Ustick his deputy-collector, for eight townships within his 
*district. Upon that occasion, the defendant, Thomas Stewart, and r^^Q, 
certain other persons, as sureties, executed a writing obligatory, with ^ 
Ustick, to Miller, in the penalty of $14,000, upon the following condi- 
tion, viz : 

" The condition of the foregoing obligation is such, whereas, Ephraim 
Miller, Esquire, collector as aforesaid, hath, by authority vested in him by 
the laws of the United States, appointc^d the said Stephen B. Ustick, deputy- 
collector of direct taxes and internal duties, in the fifth collection district of 
New Jersey, for the townships of Nottingham, Chesterfield, Mansfield, 
Springfield, New Hanover, Washington, Little Egg Harbor, and Burling- 
ton, in the county of Burlington : Now, therefore, if the said Stephen C. 
Ustick has truly and faithfully discharged, and shall continue truly and 
faithfully to discharge, the duties of the said appointment, according to law, 
and shall particularly faithfully collect and pay, according to law, all money 
assessed upon said townships, then the above obligation to be void, and 
otherwise shall abide and remain in full force and virtue." 

After the execution of this bond, and before Ustick had, in any manner, 
acted under this appointment, or collected or received any moneys under the 
same. Miller, with the assent of Ustick but without the assent or knowledge 
of the defendant, Stewart, altered the same instrument of appointment, by 
interlining in it, another township, called, " Willingborough," thereby making 
it an appointment for nine instead of eight townships ; and under the 
appointment, so altered,^ Ustick received, within the original *eight rtt.^oo 
townships, certain moneys, as taxes, which he omitted to account for, ^ 
and this omission was the breach stated in the declaration. The question 
for the opinion of the court, upon the special pleadings and demurrer, was, 
whether the alteration so made, without the consent of Stewart, discharged 
him from any responsibility for the moneys so subsequently collected by 
Ustick. 

> See United Stotes v. Robertson, 5 Pet v. White, 4 W. G. G. 414. 
641 ; United States v. Boyd, 15 Id. 1 87 ; United * b. p. Buez v. Warner, 9 W. K. 0. 46. 
States V, Tillotson, 1 Pune 806; United States 
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Woody for the plaintiff, admitted the general doctrine, that where the 
contract is annulled, without the assent of the surety, there is an end of 
the guarantee. So, if the contract is, in any material respect, changed by the 
contracting parties (whether advantageously for the surety or not), in 
respect to that part of it to which the guarantee extends, the surety is dis- 
charged : for he may, then, well say, non in hose fcedera veni, I3ut if a 
change be made in the original contract, by the contracting parties, in a part 
of the contract, to which the guarantee does not extend, such change will not 
discharge the surety, unless it disadvantageously affected the other part 
of the contract, to which the guarantee does extend. Thus, where the 
defendant was surety to the plaintiffs, for the performance of duties by a 
clerk in their banking-house, a change of partners was held not to discharge 
the surety, because, though such change had an important bearing upon the 
establishment, it did not come within the scope of the guarantee. liarclay 
♦683 1 ^' ^^^^ 1 T. R. 291. A mere diminution of that part of *the con- 

^ tract to which the guarantee extends, as a release of part, would not 
discharge the surety from the part remaining, it being a part of the thing 
guarantied, though not the whole. Onine majus in Be cojitinet jninics: the 
surety, in such a case, could not say, that he might be prejudiced by the 
diminution, for it is settled law, that a part payment of the debt is for 
the benefit of the obligor, and prejudicial to the obligee, and therefore, it 
cannot be pleaded as an accord and satisfaction. Jbhfisofi v. Brannan^ 
6 Johns. 270. 

1. There was no surrender, by Ustick, of his appointment as deputy-col- 
lector over the first eight townships. If there was a surrender, it must have 
been either in fact or in law, that is, implied in the alteration of the instru- 
ment. There was no such surrender in fact ; and the alteration of an in- 
strument, with consent of parties, does not, in law, imply such a surrender. 
There are no authorities to warrant the position, that such an alteration 
implies a surrender. On the contrary, they all say, an alteration of an 
instrument, with consent, does not vitiate it. Zouch v. Clayey 2 Lev. 35 ; 
Shep. Touch. 08 ; Smith v. Crooker^ 6 Mass. 639. In Pagot v. Pagoty 2 Ch. 
Rep. 187, where blanks in a deed were filled up after execution, the deed was 
held good, though not read again, nor re-executed. In MarkJiam v. Gonas- 
tofiy Moore 647, and WooUey v. Cotistanty 4 Johns. 54, the court went on 
*684l ^^® ground, not only *that an altered deed or instrument was good, 

^ but that there was no surrender and re-delivery implied in the altera- 
tion, to divest the property. 

There is nothing in principle to warrant the idea, that an alteration of an 
instrument implies a surrender and re-delivery. A surrender is an executed 
contract. To constitute a surrender of an instrument, by a vendee or obligee, 
to a vendor or obligor, two things are necessary : 1. An actual delivery of 
possession to the latter ; and 2. An understanding or agreement to part with 
the property in the instrument. The act and the intent must concur. A 
mere delivery of possession, by the vendee, of the deed, for a special purpose, 
to the vendor, or any other person, as to keep for him, or to do any other 
particular act in relation to it, is not a surrender. The vendee still has the 
property in the deed himself. The vendor, in such case, is only his bailee. 
Aduiit, for the sake of argument, that the alteration of a deed required a 
new delivery, in respect to the part altered, the vendee might then deliver 
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possession of the deed to the vendor, for that particular purpose, vcs., to 
enable the vendee to deliver it anew, to give effect to the altered part ; but 
not surrender his property in the deed, in respect to the parts not altered. 
Such an absolute surrender of the whole deed, is not essential ; and if not 
essential, it should not, by a fiction of law, be required. Suppose, the ven- 
dee should hand the deed to the vendor, to subjoin on a blank, under it, 
a new and distinct deed for another tract of land, which is done, does such a 
delivery of the deed, for such a purpose, ^amount to a surrender of r*/.Q^ 
the old deed ? If not, is there any difference, in reason and common ^ 
sense, whether the conveyance of the second tract is contained in a dis- 
tinct and separate deed, subjoined on the same paper, or whether it is 
effected by an interlineation, with consent of parties, in the old deed ? 
Fictions and subtleties should never be introduced into the law, which is 
a practical science, unless to subserve the purposes of justice. Itificiioiie 
juris semper subsistit cequitas. This fiction of a surrender is unnecessary ; 
it may be injurious. A., pursuant to contract, conveys a tract of land to 
B. ; they afterwards discover, that by mistake, a lot was omitted, and, by 
consent, it is interlined. Upon this doctrine of surrender, the deed and 
property, upon the interlineation, reverted to the vendor, and continued in 
him, until the new delivery ; and, of course, it is subjected to the inter- 
mediate judgments of other liens of the vendor. The rule of law may, 
and ought to correspond, in such cases, with the real fact ; considering the 
lands originally contained in the deed as passing at the date, and the 
land inserted by interlineation, as passing at the time of the interlining. 

2. There was no cancellation of the original instrument of appointment. 
An alteration affects an instrument in part ; a cancellation destroys it 
altogether. When cancelled, a deed must be resealed and re-delivered, to 
to revive it. Shep. Touch. 69. It is nowhere *said, that a re-delivery (-♦g«r. 
is necessary, in case of an alteration by consent. *■ 

3. The alterations did not cause a revocation of the old appointment. It 
is admitted, that the appointment to, and acceptance of, a new office, incom- 
patible with the old, is a revocation of the latter, as, if a coroner accepts 
the office of a sheriff. So, if there had been an intermediate office, between 
the collector and his deputy, incompatible with the latter, its acceptance by 
Ustick, might have been a revocation of his office of deputy. In the present 
case, the alteration created no office. It continued the same office, only 
extended over an additional territory. Ustick had the same office and same 
power over the first eight townships after, as before, the alteration. It is 
said, his sphere of action was enlarged. Be it so : it was enlarged only in 
respect to territory ; his sphere of action over the first eight townships 
continued the same. It is said, that after the alteration, the nine townships 
constituted but one office, and that there was a new appointment conse- 
quently. The interlineation, as before shown, did not destroy or cause a 
surrender of the first appointment, with respect to the eight original town- 
ships. If, then, there was a new appointment of an office, it extended only 
to the ninth township, and that is a distinct office from the other eight. If 
there were not a new appointment, but simply an enlargement of the old 
office, and still constituting one office, it is an office consisting of different 
parts in respect to territory, which parts areeasely distinguished, and r*.»«.- 
were created at different times ^ the ^former part, composing the first *- 
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eight townships, being in no wise impaired by the latter, and of coarse, the 
guarantee is in no wise impaired by it. It is said, that it is impossible to 
distinguish the moneys paid in from the ninth township, from those collected 
in the other eight. The same objection might have been raised, and to the 
same effect, if the appointments had been by distinct instruments. The 
jury will distinguish ; it is a question for them. It is said, that the responsi- 
bility of Ustick was increased ; and so is the responsibility of every debtor 
increased, who contracts new debts ; but that does not discharge a surety. 

4. Though where, in a bond, a previous instrument is recited, the con- 
tents thus recited are a part of the bond ; yet the instrument recited is no 
part of the bond. Suppose, A. conveys a tract of land to B., and in order 
to explain the boundaries, a deed from A. to C, for a tract of land adjacent, 
is recited, does the latter deed become a part of the former ; and if des- 
troyed, does it destroy the other? The dependency, or connection between 
the instruments recited, and the obligation in which it is recited, must 
always depend upon the nature and object of the instruments, and the intent 
of ths parties. 

Ag<ain, if this alteration, as contended on the other side, amounted to a 
surrender of the instrument of appointment, it was necessarily a revocation 
of the appointment. Such a revocation cannot be made, under the act of con- 
gress, without public notice being given in the district. (3 U. S. Stat. 30.) 
*AftRl "^^ ®^ *notice was given in this case. If this alteration amounts 
-J to a revocation of the instrument, in law, and as such revocation can- 
not be made without public notice, the alteration must be void, and the orig- 
inal instrument stand good. 

CoxBy contra, argued : 1. That the alteration in the original instrument 
of appointment, by the interlineation in a material part, destroyed the bond, 
as against such of the obligors as were not parties to the act. The appoint- 
ment, being recited in the bond, became incorporated into it, and they, 
together, form quasi one instrument. The condition of a bond or defeasance 
need not be contained in the same paper, but, though written on a distinct 
and separate piece, they together constitute but one instrument. Shep. 
Touch. 307, 370 ; Cro. Eliz. 657. If the condition of a bond, thus engrossed 
on a separate piece of paper, becomes invalidated by any act having that 
legal operation, the whole instrument, though disconnected, becomes void. 
As, in the case put by Sheppard, if the obligation depend upon, or be neces- 
sary to, some other deed, and that deed become void, the obligation is 
become void also : as, if the condition of the obligation be to perform the 
covenants of an indenture, and, afterwards, the covenants be discharged or 
become void, by this means the obligation is discharged and gone for ever. 
Ibid. 394. The common case of arbitration bonds will illustrate this posi- 
*flfiQl ^^^^ * *^^ ^^® award made be void in itself, or become void or be per- 

J formed, the obligee cannot recover upon the bond, but that becomes 
void. Had the plaintiff made such an interlineation in the body of the obli- 
ation itself, inserting the name of another township, the legal effect cannot be 
disputed. The whole bond would have been invalidated. Shep. Touch. 68, 
69, 71 ; 1 Dall. 67 ; 2 Bac. Abr. 660. The consequence, then, appears to be 
irresistible, that such must be the effect here. The appointment, originally 
made, became a nullity, an4 could only b9 revived by a new execution and 
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delivery, and take effect only from that time. As to the original instrument 
to which the sureties of Ustick made themselves parties, by inserting it in 
their bond, it was wholly nullified. 

It may, indeed, be said, that the alteration in the appointment having 
been made with the consent and acquiescence of Miller and Ustick, who alone 
were parties to it, it remains a valid instrument of deputation. But the 
appointment is to be regarded in two entirely distinct aspects : 1. As 
the instrument of deputation solely. 2. As made a part of the bond, by 
being incorporated into it. 

1. As a simple instrument of deputation, like any other deed, it could 
operate only between the parties to it, and could effect no others. The 
alteration made and concurred in by all those interested in it, would not 
avoid it, perhaps, according to the current of modern authorities, though 
even *as between them, the law was formerly held otherwise. 2 Roll. r*^Q^ 
Abr. 29, U. pi. 5. ^ ^^^ 

2. As being made a part of the bond by being incorporated into it. By 
this circumstance, the sureties of Ustick became parties to the act of ap- 
pointment, and to the instrument of deputation. It became a part of their 
bond. By no act of the appointor and appointee could the interests of third 
persons be even incidentally affected. A. makes a bargain and sale to B., 
which cannot operate, because no pecuniary consideration is inserted. C. 
acquires, by a judgment, or in any other manner, a lien upon the property as 
belonging to A. The deed cannot be altered by the parties, so as to divest 
any intervening right. As an original instrument, carrying its original 
date, it can have no operation. As a deed bearing the original date, it is 
void : its future validity can be only upon the idea of a surrender of the 
instrument, and a new delivery and execution. JUppca v. Ramlolph, 2 Call 
125 ; 4 Binn. 1, 4. We contend, then, that by the alteration made in this 
instrument of deputation, it ceased to have any validity by virtue of its 
original execution and delivery ; as such, it was annulled. 

But whether annulled or not, by this act of interlineation ; whether it 
continued to operate as from the time of its original delivery, or from the 
period of its second delivery, after the alteration was made ; if it have any 
validity even between the parties, it cannot operate as the appointment 
*recited in the bond. It is another and distinct appointment from j.^ 
that to which the bond referred, and these sureties are not responsi- '- 
ble for any deficiencies existing under it. By the 20th section of the act of 
congress, " each collector shall be authorized to appoint, by an instrument 
of writing, under his hand and seal, as many deputies as he may think 
proper, assigning to each such deputy, by that instrument of writing, such 
portion of his collection district as he may think proper ; and also to revoke 
the powers of any deputy, giving public notice thereof m that portion of 
the district assigned to such deputy." The power of appointment thus 
given, was exercised by the original instrument of deputation for the eight 
townships. It is recited in the bond, and therefore, each party is estopped 
from denying it. Shelley v. Wright^ Willes 9 ; 1 Phillips 356 ; 1 Powell on 
Cont. 236-1^7. This instrument must have been made prior to the execu- 
tion of the bond, because it is recited as already executed, and one of the 
conditions is, that he hath performed the duties of it. It must have been 
an appointment, bearing the date, and specially embracing the townships 
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therein enumerated, and nothing more ; otherwise, it would be an appoint- 
ment differing from that for the faithful performance of which this defend- 
ant became responsible. Supposing, then, it should now be made to appear, 
that the original appointment included the township of Willingborough, 
^ - *and that it was accidentally omitted in the recital of the bond, could 

1 a recovery be had in this action ? The answer of the surety is, 
non hcBc in/oedera vent. The language of the court, in Clifton v. Walmesley 
(5 T. R. 5(54, 567), would be conclusive against the plaintiff. This was the 
doctrine also in Ludlow v. Simond (2 Caines Cas. 33, 42, 57). The plea 
avers, and the demurrer admits, that the deficiency sought to be recovered, 
arose under an appointment including the township of Willingborough. 
The surety became responsible for the faithful performance of the duties of 
no such appointment ; he, consequently, cannot be called on to respond them. 
But there is no pretence, that any omission was made by fraud or mistake. 
Under the appointment thus made, Ustick did hold his office, at the time 
the bond was executed. This office was as extensive as the eight town- 
ships enumerated in the appointment, but restricted within them. This 
limitation was of the very essence of the appointment, by the express terms 
of the statute. 

The act of the 22d of July 1813, ch. 16, g 20, requires that the assign- 
ment of the portion of the collection district within which the deputy is to 
act, should be contained in the instrument of appointment. Such an appoint- 
ment, theil, being made, it could only lawfully cease, 1, by the death of 
Ustick, the deputy ; 2, by surrender of the appointment ; 3, by a revoca- 
tion without his consent ; 4, by a new appointment ; 5, by cancellation, 
♦fldsl *The act which did take place, was, in substance, a surrender of the 

-' original appointment, and the acceptance of a new one. The appoint- 
ment, being altered by the appointor, by inserting another assignment of a 
portion of the collection district ; and after this alteration, being accepted 
and acted under by the appointee, became, from the date of such alteration 
and acceptance, a new and distinct instrument. A new and distinct office 
was created, the duties and responsibilities of which differed essentially from 
the former ; the instrument of appointment included the entire portion 
of the collection district assigned to the deputy, as required by the statute. 
The legal inference is clear : the first appointment merged in the subsequent 
and more extensive one. 5 Bac. Abr. 204. If it operated as a new appoint- 
ment, it operated also as a complete revocation of the former one. Bower- 
bank V. MorriSy Wall. C. C. 125, 129. Here was, then, an appointment per- 
fectly valid, complying with all the requisitions of the law under which the 
officer acted, under which his duties were performed, under which his respon- 
sibilities attached. This, however, was a totally distinct appointment from 
that which the bond in question was given to cover. The appointment recited 
in, and covered by, the bond, was for eight townships ; the appointment 
under which the delinquency occurred, was for nine. The defendant and 
his co-sureties never did undertake to become responsible for one cent, 
♦ »Q 1 1 *under any other appointment than that set forth in their bond. The 

J recital restricts the operation of the bond to that identical instrument 
of deputation therein specified. Pearsall v. Sujnmersett, 4 Taunt. 593. 

It can scarcely be necessary to cite the various cases which go to fix and 
limit the responsibilities of sureties, but a few of the most prominent may 
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be referred to. Lord Arlington v. Merrick (2 Saimd. 411) is a leading case, 
and establishes the principles, that a surety cannot be bound beyond the 
scope of his engagement ; that the generality of the language is restrained 
by the recital ; and that when a particular appointment is recited in the con- 
dition of the bond, the obligation covei-s only that appointment. So, where 
a bond was given to secure the faithful performance of the duties of collec- 
tor of the society of musicians, and afterwards the society was incorporated, 
the obligor was held not li.T,ble for any default after the incorporation. 
Dance v. Gridhr, 4 Bos. & Pul. 34, 41-2. "The old obligation does not, in 
point of law, extend to the new corporation, and a surety has a right to avail 
himself of the objection." " A surety can only be held liable according to the 
plain and clear force of his contract." The condition of a bond recited, that 
A. was, on such a day, appointed collector, Ac, and bound the sureties for 
his duly accounting, &c. : heldy that the sureties were only answerable for 
that single appointment, and not for his appointment in the *ensuing r^^^^f, 
year. Wardens of St, JSaviovr\'i v. Boatocky 6 Bos. & Pul. 175, 179. • 
Other cases go the establishment of the same principles. Wright v. RiLSseHy 
3 Wils. 530 ; Strange v. Lee, 3 East 484 ; Rees v. BerringtoUy 2 Ves. jr. 640 ; 
Commonwealth v. Fairfax^ 4 Hen. & Munf. 208. 

3. It is no answer to the objections that have now been considered, that 
the surety is not damnified. He says, this is not the contract into which 
I entered, and it is immaterial, whether it be a more favorable one than that 
to which I became a party or not. I have no wish to speculate upon the 
subject of the relative duties and responsibilities. The question is simply 
what I have become responsible for. And when you designate the defi- 
ciency sought to be recovered, and the office in which it occurred, my 
answer is, it is not in the bond. But the ground of increasing the duties 
and responsibilities, is another, equally conclusive both in point of fact and 
law. If the original appointment be considered as still subsisting, if the 
words of the obligation would cover this deficiency, the surety is entitled to 
judgment in his favor, on the single ground, that the duties and responsibili- 
ties are increased, without his concurrence. Every enlargement of the 
duties of the deputy-collector, by enlarging the sphere of his authority, 
increases his responsibility, and adds to the danger of the surety. The 
amount of moneys received is increased, and the consequent danger of defal- 
cation augmented. Rathbone v. Warren^ 10 Johns, 687, 691 ; 2 Caines 
Cas. 33, 36. 

♦Can it be contended, that, in point of fact, the defalcation would t m^p^ 
not have been less, if the deputy's authority had not been extended 1 
to the township of WilJingborough, and, consequently, if none of the mo- 
neys arising from that township had been received by him? Did the 
deficiencies now sought to be recovered occur, in whole or in part, in refer- 
ence to the money received from Willingborough ? Can we, in any manner, 
be called upon to meddle with the accounts of that township, by an act to 
which we never assented ? If the accounts are intermingled, as they neces- 
sarily must be, and in fact are, wo cannot be called on to disentangle them. 
In point of fact, then, the responsibility and duties of the principal have 
been increased, without the assent of the surety, and, in point of law, that 
operates to discharge him from an^ responsibility. 
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Sergeant^ on the same side, stated, that the question presented n]H)n the 
pleadings was, whether the defendant, Stewart, who was a surety for Ustick, 
had become liable for any default or neglect of Ustick, as a deputy of Miller, 
the collector ? The bond recited an appointment, previously made, and the 
defendant was bound for the fidelity of Ustick, under the said appointment. 
By the terms of the contract, therefore, the appointment, antecedently made, 
was a part of the contract, as between Miller and Stewart, as completely as 
if it had been contained in the bond. The appointment, thus made, was by 
^ , deed, and so required *to be by law. If it had been made under 

'J color of law, and not according to law, it would have been void. The 
appointment, moreover, was entire, not divided, or in parts ; nor, as re- 
spected the bond, was it susceptible of division. The obligation of the bond, 
therefore, was, that so long as Ustick should continue to act under that 
identical appointment, under the very deed which had been sealed and 
delivered by Miller to Ustick, so long, and no longer, Stewart would be 
responsible for Ustick's conduct. 

What is the legal import and meaning of the contract thus entered into? 
1. As the appointment was by deed, and was required by law to be by deed, 
and as it is recited to have been already made, it follows, that it had already 
all the requisites of a perfect legal deed ; that it had been signed, sealed 
and delivered, and all was executed and done. This is not denied to be as 
true in fact, as it is in law. 2. That nothing remained to be done. The 
whole terminated in the execution of the bond ; the state of the appoint- 
ment was irrevocably fixed by it. If blanks had been left, to be afterwards 
filled, it might be deemed evidence of authority to fill them, from all con- 
cerned, and therefore, prove consent and relate back. 3. That the reference 
in the bond being to the identical deed, thus perfected, Stewart became a 
party to the deed, as much as if he had signed it ; had an interest in it ; and 
it was a part of his contract, that it should not be altered, because it was his 
contract. 

«AOQi *The8e, then, are the rights of the parties, and their obligations 
J towards each other, as established by themselves. The plea avers, 
that after all this, and before Ustick had acted under the deed of appoint- 
ment. Miller, with the assent of Ustick, altered the appointment, in a mate- 
rial part, and that Ustick acted under such altered or new appointment ; all 
which is confessed by the demurrer. 

1. We contend, that Miller was discharged, by the alteration of the deed 
being made without his consent. A deed is avoided by rasure, interlineation 
or alteration, in a material part (1 Dall. 67), unless a memorandum thereof 
be made at the time of execution and attestation. 2 Bl. Com. 308 ; Ball. 
N. P. 267 ; Shep. Touch. 68, 69 ; Chitty on Bills, 130, and cases there cited. 
This is unquestionably the rule ; and it is for those who claim the benefit of 
an exception, to show that it is an excepted case. Now, it is clear, that the 
deed in question was altered, after the execution, in a material part ; and it 
follows, of course, that it is avoided. If the deed is avoided, the obligation 
is at an end. It may be supposed, that the alteration here is not material ; 
a suggestion, the value of which, as regards a surety, will be considered 
hereafter. But the inquiry, in such cases, is not whether the alteration is 
«Aaal "^*^®''^*^ ^^^ whether it is in a material part. The incjuiry never can 
-> be, whether the alteration is material ; for no alteration d^D be '''said 

309 



1824] OP THE UNITED STATES. C09 

Miller V. Stewart. 

to be material, if you can perceive that it has been made, and how. An 
interlineation can never be material, for it may always be rejected. It is 
never incambent upon the party, therefore, to show that he has been injured ; 
or might have been injured ; or that, in the particular case, the alteration is 
material. The principle in question is founded in policy, and intended to 
preserve the solemn evidences of transactions among men, by denouncing 
every alteration as unhallowed and forbidden. 

But it is contended, that an alteration, by consent of the parties, does 
not vitiate. 2 Lev. 85 ; Shep. Touch. 68 ; 6 Mass. 539 ; 2 Oranch 626. 
Suppose, the position, for the present, to be correct ; then, as it is consent 
which neutralizes the poison of the alteration, the effect will only be 
co-extensive with the cause. It is not vitiated as to him who consents ; but 
how stands it as to others ? It produces its ordinary legal consequence. 
Moore 547 ; 2 Lev. 35 ; 4 Johns. 54, 58, 59 ; 4 Cranch 60. It is, indeed, 
conceded, that if the contract be put an end to, or altered, the surety is dis- 
charged. It is conceded, too, that if the guarantee extend to part only, and 
that part is altered, the surety is discharged. But it is contended, that if 
the guarantee be for a part only, and other parts be altered, that does not 
discharge the surety. For this, no authority is cited, but the case in 1 T. R. 
391, note, which has no analogy. That was simply *a question of r*^./x.v 
intention, or of the true interpretation of the surety's undertaking. *- 

We answer, then, 1 . That the proposition is a very questionable one. If 
there be one contract, consisting of parts, and the whole contract being 
recited in the engagement of the surety, as the ground and consideration of 
his undertaking, he engages for a part, the whole is to stand, or he cannot 
be charged. Else the court must, in every case, undertake to decide, not 
only upon the dependence and connection of the parts, but how far they 
entered into the views of the surety. 2. It is not the case here. The under- 
taking was for the whole deed, as it originally stood, and an addition is 
afterwards made to it. If the appointment had been for nine townships, 
and the bond for eight of them, it would have been somewhat such a case. 
But could the deed, in that case, have been altered, by striking out the 
ninth ? The only question, then, is, whether this alteration was in a mate- 
rial part of the deed ; for it is admitted, that it was done without the con- 
sent or knowledge of Stewart. It was evidently a material part, and, indeed, 
the most material part, of the appointment. It was, therefore, avoided as 
against all but those who consented. 

2. Admitting the consent of Miller and of CTstick to be good, and bind- 
ing between themselves, what is the legal operation of their conduct? We 
contend, that it put an end to the deed which previously existed, and created 
anew deed. Was the deed, after the alteration, the same *deed as rijcK^, 
before the alteration, or was it a different deed ? If it was a different, ^ 
then, what took place was equivalent to a surrender, a new acknowledgment, 
and a new delivery. That it was a different deed, is manifest, been use it 
comprehended more than the first. Yet it was an entire deed, and the whole 
was one single appointment, undivided and indivisible. The first was also 
an entire deed, and, as we have seen from the pleadings, was consummated 
by delivery, and was in the possession of ITstick. What was the date of the 
deed, after the alteration? Suppose, it had been done on two different days, 
which would have been the date ? It cannot have two dates, because it is 
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one deed. A return for alteration, and an acceptance after alteration, is a 
surrender, for there must be a surrender, to enable a second execution. It 
may be admitted, that the deed might be put in his hands for a special pur- 
pose, and then it would not be a surrender ; as, to read it, or to take a copy, 
or the like. And this may be done by parol. Co. Litt. 232 a. A re-acknowl- 
edged deed dates from re-acknowledgment. JiJppesw Randolphy 2 Call 125. 
It cannot be devided, because it is an entire deed. The latest act, therefore, 
will give date to the whole. The appointment after the alteration, then, 
is not the appointment for which the defendant was bound. 

*702l ^' ^^^^ ^^ ^^ ®^^^ ^^ ^ surety. *It is no answer to a surety, to 
-* say, that the alteration is not material. He has a right to determine 
for himself, whether he will or will not consent to the alteration ; whether 
he thinks it material or immaterial. Suppose, he had been consulted, and 
refused his consent, no matter from what motive. Not consulting him, is, 
at least, equivalent to refusal. Who can tell, what considerations might hav<j 
justly influenced him ? But the great objection to any latitude is this, that 
if the narrow limits, defined by numerous and uniform decisions, be not 
adhered to, there will be no limit at all. The limit is this : no power of 
man, or circumstances, can alter your engagement. You know exactly the 
extent of the engagement you enter into; there will be no equity against 
you, no intendment or legal construction. A surety cannot be held beyond 
the precise terms of his agreement. 1 Caines Cas. 1 ; 10 Johns. 180. It is 
upon the basis thus established, that suretyship stands, and it would not 
stand without it. It is a needful, but it is always a perilous undertaking ; 
and its perils most frequently overwhelm those whom one could wish to see 
saved, the generous and the humane. It cannot be necessary or politic, to 
increase its dangers. 

March 10th, 1824. Stoey, Justice, delivered the opinion of the court, 
and, after stating the case, proceeded as follows : — Nothing can be clearer, 
^^ , both upon principle and ♦authority, than the doctrine, that the liabil- 
-* ity of a surety is not to be extended, by implication, beyond the 
terms of his contract. To the extent, and in the manner, and under the 
circumstances, pointed out in his obligation, he is bound, and no further. It 
is not sullicient, that he may sustain no injury by a change in the contract, 
or that it may even be for his benefit. He has a right to stand upon the 
very terms of his contract ; and if he does not assent to any variation of it, 
and a variation is made, it is fatal. And courts of equity, as well as of law, 
have been in the constant habjt of scanning the contracts of sureties with 
considerable strictness. The class of cases which have been cited at the 
bar, where persons have been bound for the good conduct of clerks of 
merchants, and other persons, illustrate the position. The whole series 
of them, from ZiorH Arlington v. Merrick (2 Saund. 412), down to that of 
Pearsall v. Summersett (4 Taunt. 593), proceed upon the ground, that the 
undertaking of the surety is to receive a strict interpretation, and is not to 
be extended beyond the fair scope of its terms. Therefore, where an 
indemnity bond is given to partners, by name, it has constantly been held, 
that the undertaking stopped upon the admission of a new partner. And 
the only case, that of llarclay v. Lucas (1 T. R. 29, note a), in which a 
more extensive construction is supposed to have been given, confirms the 
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general rule ; for that turned upon the circumstance, that the security was 
given to the house, as a banking-house, and thence an intention was inferred, 
that the *parties intended to cover all losses, notwithstanding a change ^^^ 
of partners in the house. ^ 

Now, what is the purport of the terras of the present condition ? The 
recital stated a special appointment, which had then been made by Miller, ol 
his deputy, for eight townships, particularly named. It was not a case 
of several distinct appointments for each township, but a single and entire 
appointment for all the townships ; and the condition is, that Ustick 
has, and "shall continue, truly and faithfully to discharge the duties of 
said appointment, according to law." Of what appointment ? Plainly, the 
appointment stated in the recital, to which the condition refers, and to which 
it is tied up : that is to say, the appointment already made and executed for 
the eight townships. If this be the true construction of the condition, and 
it seems impossible to doubt it, then, the only inquiry that remains is, 
whether any money, unaccounted for, was received under that appointment. 
To this the plea answers in the negative, unless the subsequent alteration of 
the instrument created no legal change in the appointment. To the consid- 
eration of this point, therefore, the attention of the court will be addressed. 

And in the first place, upon principle, how does the case stand ? Can it 
be affirmed, that the alteration wrought no change in the appointment ? 
This will scarcely be pretended. In point of fact, the first appointment was 
for eight townships only ; the alteration made it an appointment for nine 
townships. It is not like the case where an appointment is made for eight 
townships, and another *distinct appointment is made for the ninth ; j.^^ 
for then there are, in legal contemplation, two distinct and separate ^ ' 
appointments. But here, the original appointment is extended ; it was one 
and entire, when it included eight townships ; it is one and entire, when it 
includes the nine. Can it then be legally affirmed, to remain the same 
appointment, when it no longer has the same boundaries ? An appointment 
for A., is not the same as an appointment for A. and B. In short, the very 
circumstance, that there is an alteration in the appointment, ex vi terminiy 
imports that its identity is gone. If an original appointment is altered by 
the consent of the parties to the instrument, that very consent implies, that 
something is added to or taken from it. The parties agree, that it shall no 
longer remain as it was at first, but that the same instrument shall be, not 
what it was, but what the alteration makes it. It shall not constitute two 
separate and distinct instruments, but one consolidated instrument. A 
familiar case will explain this. A. gives a note to B. for $500 ; the parties 
afterwards agree to alter it to $600. In such case, the instrument remains 
single ; it is not a note for $500, and also for $600, involving separate and 
distinct liabilities, but an entire contract for $600 ; and the obligation to 
pay the $500 is merged and extinguished in the obligation to pay the $600. 
To bring the case nearer to the present : suppose, there was a bond given, 
as collateral security, to pay the note of $500 ; it will scarcely be pretended, 
that the alteration would not extinguish *the liability under the bond, r^^^^ 
The instrument would, indeed, remain, but it would no longer pos- ^ 
sess its former obligation and identity. Nothing can be better settled, than 
the doctrine that, if an obligation be dependent on another obligation (and, 
by parity of reasoning, upon the legal existencr of another instrument), and 
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the latter be discharged, or become void, the former is also discharged. 
Sheppard, in his Touchstone (p. 394), puts the case, and illustrates it, by 
adding, "as, if the condition of an obligation be, to perform the covenants 
of an indenture, and afterwards the covenants be discharged, or become 
void ; by this means, the obligation is discharged, and gone for ever." It is 
not denied at the bar, that the same would be the legal operation in the pre- 
sent case, if there had been an actual revocation of the first appointment, 
or an extinguishment of the instrument of appointment. But the stress of 
the argument is, that here there was an enlargement, and not an extinguish- 
ment, of the appointment ; that the consent of the immediate parties being 
given to the alteration, it remained in full force, with all its original validity, 
as to the eight townships. We cannot accede to this view of the case. 
After the alteration was made, it is, as between the parties, to be considered, 
by relation back, either as an original appointment for the nine townships ; 
or as a new appointment for the nine townships, from the time of the altera- 
tion. It is immaterial to the present decision, whether it be the one or the 
other, for in either case, it is not that appointment which the defendant, 
♦^n*?! Stewart, referred to, in *the condition of the bond, and in respect to 
' -• which he contracted the obligation. It is no answer, lo say, that it is 
not intended to make him liable for any money, except what was collected 
in the eight townships. He has a right to stand upon the terms of his bond, 
which contine his liability to money received under an appointment for eight 
townships ; and the pleadings admit, that none was received, until the 
appointment was altered to nine. It will scarcely be denied, that if, upon 
the agreement to include the ninth township, the original instrument had 
been destroyed, and a new instrument had been executed, the obligatory 
force of the bond would, as to the surety, have been gone. And in reason 
or in law, there is no difference between that and the case at bar. The 
alteration made the instrument as much a new appointment, as if it had 
been written and sealed anew. It is not very material, to decide whether 
the alteration operated by way of surrender, or as a revocation, or as a new 
appointment superseding the other. It was, to all intents and purposes, an 
extinguishment of the separate existence of the appointment for the eight 
townships. 

This point is susceptible of still further illustration, from considerations 
of a more technical nature. The act of congress of the 22d of July 1813, 
ch. 16, § 20, under which this appointment was made, provides, "that each 
collector shall be authorized to appoint, by an instrument of writing, under 
his hand and seal, as many deputies as he may think proper," <fcc. The 
♦7081 ^PP<>^otment must, therefore, be by deed ; and the *effect of an 
^ alteration or interlineation of a deed, is to be decided by the prin- 
ples of the common law. Now, by the common law, the alteration or inter- 
lineation of a deed, in a material part, at least, by the holder, vrithout the 
consent of the other party, ipso Jacto, avoids the deed. It is the consent, 
therefore, that upholds the deed, after such alteration or interlineation. The 
reason is, that the deed is no longer the same. The alteration makes it a 
different deed ; it speaks a different language ; it infers a different obliga- 
tion. It must, then, take effect as a new deed, and that can only be, by the 
consent of the party bound by it. Whether, by such consent, the deed takes 
effect, by relation back to the time of original execution, or only from the 
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time of the alteration, need not be matter of inquiry, because such relation 
is never permitted to affect the rights or interests of third persons, and can- 
not change the posture of the present case. If the deed, after the alteration, 
is permitted to have relation back, it is not the same deed of appointment 
recited in the condition, and to which the obligation is limited, for that is 
an appointment for eight townships. If it has no such relation, then it is a 
deed of appointment made subsequent to the bond, and, of course, not 
included in its obligation. It cannot be, at one and the same time, a deed 
for eight, and also a deed for nine townships ; and the very circumstance, 
that it is the one, excludes the possibility of assuming it as the other. In 
truth, the assent of the parties to the alteration, carries with it the necessary 
implication, that it shall no longer be deemed an appointment ♦for r,HH/^Q 
eight townships only ; and the same consent of parties which created, »■ 
is equally potent in dissolving, the deed, and changing its original obligation. 
It is no objection, that to constitute a new deed, a re-delivery is necessary ; 
for if it be so, the consent to the alteration is, in law, equivalent to a re- 
delivery. Nor is it necessary, that a surrender or revocation should be by 
an instrument to that effect. It may be by matter in pais, or by operation 
of law. Every erasure and interlineation in the deed, by the obligee or 
appointee, without consent, is a surrender ; and a revocation maybe implied 
by law. The passage cited at the bar, from Co. Litt. 232 a, establishes, that 
if the feoffee, by deed, of land, grants his deed, by parol, to the feoffor, it is 
a surrender of the property, as well as of the deed. And if, in this case, the 
deed of appointment had been delivered up to the collector, it would, at 
once, have operated as a surrender by the deputy, and a revocation by the 
collector. 

An objection has been urged at the bar, against this doctrine, that the 
act of congress, giving the authority to the collector to appoint deputies, 
also authorizes him " to revoke the powers of any deputy, giving public 
notice thereof in that portion of the district assigned to such deputy." 
Hence, it is argued, that no revocation can be, unless by public notice. But 
this is certainly not the true interpretation of the act. The very terms sup- 
pose, that the revocation is already made, as between the parties, and the 
notice is to be given of the fact. The object of the legislature was, 
*to protect the public from the mischief of payments to the deputy, rju^y-./^ 
after his powers are revoked. It requires public notice to be given *■ 
of the revocation, so that no future imposition shall be practised ; and if the 
collector should make a private revocation, without any public notice, 
the legal conclusion would be, that all payments made to his deputy, in 
ignorance of the revocation, ought to be held valid ; for no man is entitled 
to make his own wrongful omission of duty a foundation of right. But as 
between the parties, a revocation or surrender, if actually made, would be, 
to all intents and purposes, binding between them, and release the sureties 
to the bond from all future responsibility. 

Upon the whole, the opinion of the court is, that the fourth plea in bar 
is good, and that the demurrer thereto ought to be overruled ; and this opin- 
ion is to be certified to the circuit court. 

Johnson, Justice. (Dissefithig.) — My brother Todd, and myself, are of 
opinion, that the merits of this cause have been misconceived, the points on 
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which it turns misapprehended, and the law of razures, if correctly laid down 
according to the law of the present day, erroneously applied to this cause. 

The condition of Stewart's bond to the plaintiff, recites no particular 
deed of appointment, under which Ustick was constituted deputy-collector ; 
nor is there an iota in the bond, or in the declaration, that can identify the 
deed set forth in the plea, with the deed under which Ustick held his depu- 
♦7111 ^^*'^^'^* '^^^ condition of the bond simply *8tate8, " Whereas, E. M., 
■* collector as aforesaid, hath by virtue of authority vested in him by 
the laws of the United States, appointed Ustick deputy-collector," Ac. It 
is the plea that specifies a deed of a particular date, and then proceeds to set 
forth a razure, in avoidence of that deed, but it contains no averment that 
the deed so set forth, is the same under which Ustick held the deputation 
under the plaintiff, referred to in the condition. That the plea is faulty, and, 
even with the averment, might have been the subject of a special demurrer, 
cannot now be doubted ; for it amounts to the general issue ; and the gen- 
eral issue was the legitimate plea in this case. [PigoVa C<zse, 1 1 Co. 26, and 
passim,) But, w<5 also hold it bad, in its present form, upon a general 
demurrer ; for, unless the deed, so pleaded, was duly identified by the plead- 
ings, with that under which Ustick was constituted deputy, the plaintiff was 
not bound to answer it. We cannot cannot conceive how the defendant can 
have judgment, in the present state of the pleadings, unless under the idea 
that the demurrer cures the failure to identify the deeds. This, however, 
cannot be sustained, since the want of identilication is, in itself, a sufficient 
ground of demurrer. 

Indeed, we see no sufficient ground for admitting that the condition of 
the bond implies a deputation by deed at all. It is true, that the 20th sec- 
tion of the act under which this collector was appointed, authorizes him to 
appoint deputies, under his hand and seal ; and so far as was necessary to 
enable the deputy to act against individuals, unquestionably, the solemnities 
4^^i^^\ of a deed *werc requisite to constitute him a deputy-collector. But 

" * the demand in this action is for money received by him, and not paid 
over ; and surely, a deputation of a less formal kind, would have enabled 
him to bind his principal as to the actual receipt of money ; so that the 
words of the condition do not necessarily imply a deputation by deed, lie 
is expressly authorized, in this 20th section, to act for himself in collecting 
the revenue, and he could, therefore, act by his servant or deputy, consti- 
tuted in a less solemn way than by deed, so far as to involve himself with 
the government. 

But if a deed is to be implied from the condition, surely, not this partic- 
ular deed ; and though a deed, of a date antecedent to the bond, is to be im- 
plied, it may have preceded it by a month, and yet the act and the condition 
of the bond both bo complied with. But what form shall be presumed or 
implied to the deed ? Why may it not have been several as to each county, 
or have comprised two or more ? and why may not a dozen deeds, of the 
very date and form of this, have been in existence at the same time ? A 
defendant who, like the present, places his defence upon the very highest 
stretch of legal rigor, cannot complain, if he has the same measure meted 
out to himself. 

But if this ground is to be gotten over, and we are to consider the bearing 
of the facts pleaded, upon the law of the case, we then say, that they imply 
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DO revocation of the deputation to LTstick, against which this defendant 
entered in the contract of *indemnity. It is the intent that gives ric<^io 
effect to the acts of parties ; nothing was further from the minds of *■ 
the parties here, than the extinction of the power of Ustick, as to the eight 
counties, at the time of this interlineation. The plea avers no such intent, 
and as well might a delivery of a deed for purusal, be tortured into a sur- 
render and extinction of it, and its return into a revocation, as the acts of 
these paities respecting this interlineation, be construed into a revocation 
and re-delivery. Non constat^ from anything that appears in the plea, that 
the paper ever passed from the hands of the party legally holding it. It 
was unnecessary, upon the facts stated, that it should so pass ; in fact, no 
re-delivery is averred in the plea, nor any one of the formalities necessary 
to re-execution. It cannot be denied, that this part of the defence savors 
too much of a perversion of solemnities and rules of the law. It is a catch 
upon the unwary, an effort to attach w men's acts consequences which are 
directly negatived by their intentions. 

As to the idea of the identity of this instrument being destroyed 
by the interlineation, we consider it as springing out of an incorrect view of 
the nature of the instrument and of the circumstances that fix its iden- 
tity. It is not one entire thing, but a several deed for each county. A dep- 
utation as to the county of A., is not a deputation as to the county of B., 
although written on the same paper, and comprised within the same words ; 
it is as much a several deed, as to each county, as if written *on sev- r,n»,, . 
eral sheets of paper ; as much as a policy of insurance is the sev- ^ ' 
eral contract of each underwriter, or as a bond would be the several 
deed of as many individuals as executed it, if it be so expressed, making 
them, if such be the letter of it, severally liable, and for various sums, not 
one for another. Interlining another county, then, left it still the original 
deed as to each county, taken severally, and only operated as the creation of 
a new power as to another county, if, in fact, as there is no averment of a 
subsequent delivery, it was anything more than nugatory act. Such is, 
certainly, the good sense of the law upon the subject ; and it is supported, 
we conceive, by respectable opinions, and by adjudged cases. Chief Baron 
Gilbert, in treating on this topic observes, " but if any immaterial part of 
the contract be added, after sealing and delivery, as if A., with a blank left 
after his name, be bound to B., and after C. is added as a joint obligor, this 
does not avoid the bond, because this does not alter the contract with A. ; 
for he was bound to pay the whole money, without such addition, (a) And 
the case of Zouch v. 67ay, which he quotes, as reported in Ventris, undoubt- 
edly sustains his doctrine ; for there the court overruled the plea of 7io7i 
est factum on the interlineation, on the ground, that the bond remained 
the same as to him. In this case, the bond .emphatically remained *the |.,„ 
same as to this defendant, for he was still liable only as to the eight L 
counties, and no more ; and was so guarded as to make it impossible that 
the interlineation of a thousand other counties could alter or increase his lia- 
bility since the names of the counties are inserted in the condition specifi- 
cally. As to his liability, and as to its influence upon the power conferred 

(a) 1 Lofft's G.lb. Ill ; Ventris 185. The note at the end of Pigot's Case, 11 
Coke 26, al»o recognises this distinction. 
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in the eight counties, this interlineation was altogether insignificant, no more 
th<in a dash of the pen, and could have done him no more injury. 

There is nothing in the argument, which would attach importance to it, 
on the ground of producing difficulty and confusion — it has been said, even 
impracticability, in rendering the accounts of this deputy. It is begging 
the question, and urging the very thing as a difficulty, which the plaintiff 
proffers to execute. He claims a sum collected in the eight counties speci- 
fied, and no more ; and unless he can prove so much collected in the eight 
original counties, it is very clear, that he cannot have a verdict. But is he 
to be prejudged ? is he not to be permitted to make out the case which 
he offers to prove ? 

Nor is there any more weight in the argument, that " although the de- 
fendant may have been willing to indemnify against eight counties, it does 
not follow, that he would undertake to indemnify against nine." No one 
pretends to charge him with nine counties. Surely, there was nothing in the 
contract, to preclude the plaintiff from extending his deputation to this 
♦'ziAi i^<3*vidual over his whole ^district, had he thought proper. Could a 
J separate deed, as to the ninth county, have been pleaded as a defence? 

There is no charge of positive injury, in this plea, it will be observed ; 
nor do the facts admit a suspicion of fraudulent intention. The sole effect 
of the interlineation, was to confide in XJstick, to collect in another county, 
without giving security. The defence rests upon certain inferences from, or 
consequences imputed to, the naked act of interlining the word "Willing- 
borough," without even averring the acts necessary to make the instrument 
a deed as to that county, or the intent to revoke or re-execute the deed as to 
the residue. To us it appears, that it ought no more to affect the rights of 
the parties, than interlining the name of a region beyond the Atlantic, or a 
mere dash of the pen. 

On the subject of razures, we would remark, it ia to be regretted, that 
this plea had not been specially demurred to, that the question might have 
been taken from the court and sent to the jury. There is no doubt, that 
they might have found this deed several in its nature as to each county, and 
therefore, unaffected by the addition of another. The tendency of the deci- 
sions has been, to carry such questions to that tribunal ; and, notwithstand- 
ing some contrariety of dictay it is now clearly settled, that a razure must 
make a deed void, or it is immaterial ; and therefore, 7io7i est factum is held 
to be the proper plea. Chief Justice Holt has declared any other form of 
♦7171 ^^^^"S advantage of a razure impertinent (6 Mod. 215) ; *and the rule 
■* is not now to be doubted. But as to the principle upon which a razure 
avoids a deed, it is not too much to say, that the law of the subject appears 
to have got into some confusion. Modern decisions, particularly of our own 
courts, lean against the excessive rigor with which some writers and some 
cases disfigure it. In the case of the Cutts v. United States (1 Gallis. 69), a 
bond, that had been cancelled and mutilated, the seal torn away by the joint 
act of the defendant and the plaintiff's bailee, was still held, and rightly 
held, to be sustainable as the deed of the party. In the case of Speak et al. 
V. United States (9 Cranch 28), a bond was sustained, notwithstanding the 
striking out of one joint and several co-obligor, in the absence of the others, 
and the insertion of another. And so, as to revenue bonds, there is not a 
court of the United States which has not sustained them against the plea of 
816 
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non est factum^ notwithstanding that both sum and parties have been 
inserted, after the execution by one of the obligors, and this, in his absence, 
because the contract was not altered, and the good sense of the law prevailed 
against its technicalities. 

There is a great paucity of decisions, in modern times, on the subject of 
razures and interlineations. If we mount to its origin, we find it, in the 
Year Books, and in Perkins, who cites them, given, as the ground of suspi- 
cion and inquiry. And so, unquestionably, it ought to be, and frauds or 
mutilations, to which the parties having the custody of deeds are privy, can- 
not be taken too strongly *against them. But when we encounter r^^^^Q 
the doctrine, as jaid down in Pigofa Case, " that when a deed is *■ 
altered in a point material, by a stranger, without the privity of the obligee, 
even by drawing a pen through the midst of a material word, that it shall 
be void," without reference to the fraud, privity or gross negligence of the 
obligor, it certainly is time to pause ; and I highly approve of the hesitation 
of my brother Stoby, in Cutts*s Case, as to the authority of Pigofa Case. 
As an adjudication, the value of that case should be limited to the 
single point, " that an immaterial interlineation, without the privity or com- 
mand of the obligee, does not avoid the bond." The case does not call for 
the decision of another point, for it is upon a special verdict, and that the 
only question submitted. Yet, the reporter, who seldom lets an opportunity 
escape him, that furnishes an apology for exemplifying his indefatigable 
research, makes it authority for a score of positive decisions, and the intro- 
duction to a mass of law, upon questions totally distinct. But it should be 
noted of this learned judge, that his reports, like the text of Littleton, are 
only to be considered as the occasion or excuse for displaying his acquire- 
ments in the law learning of his day, and expressing his opinions upon 
juridical topics. 

It is certainly true, that some of the decisions in the books have carried this 
doctrine a great way. As, for instance, the case of the lease of the Dean of 
Pauls, in which the counterpart expressed a rent of 27/. and the tenant 
altered his deed from 26/. to 27/., to make it accord with the counter- r*.. 
part and the true contract. Yet it was held to avoid his lease. (1 ^ ' 
Roll. 27; Cro. Eliz. 627.) But the utmost that can be made of these cases 
is, that they apply to those instances in which the deed is, necessarily, an 
entire thing; and the reason assigned is, that the witness can no longer testify 
to the deed, as the deed which he saw delivered. Surely, this reason is not 
applicable to the present case; for, let the witness be examined upon this 
instrument, as to the county of A., as introductory to the proof of the money 
collected in A., and so on as to counties B., C. and D., and what is to pre- 
vent his proving the execution of this deed? That which may just as well 
have been executed in as many detached sheets of paper as there are 
counties, certainly has nothing of necessary entirety or indivisibility in its 
nature. Any other rule, as applied to this case, would, we conceived, be 
permitting frauds to be covered by a principle which was intended to pre- 
vent frauds. 

Certificate for the defendant. 
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*United States v, Kibkpatuick and others. 

Sureties in official hands. — Laches of government offi,cers, — Application 

of payments, 

A bond given on the 4th of December 1813, for the faithful dlBcbarge of the duties of his office, 
by a collector of direct taxes and internal duties, appointed (under the act of the 22d of July 
1818, ch. 16) by the president, on the 11th of November 1813, to hold his office until the end 
of the next session of the senate, and no longer, and subsequently appointed by the president, 
with the advice and consent of the senate, on the 24th of January 1814, is to be restricted (as 
to the liability of the sureties) to the duties and obligations created by the collection acts passed 
antecedently to the date of the bond.' 

The second commission, issued under the appointment with the advice and consent of the senate, 
operates a revoc'ation of the first commission, issued under the appointment by the president, 
which was to continue until the end of the next session of the senate, and no longer ; and the 
liability of the sureties in the bond did not extend beyond the duration of the first commission. 

In general, laches is not imputable to the government : and where the laws require quarterly or 
other periodical accounts and settlements, a mere omission to bring a suit, upon the neglect of 
the officer or agent to account, will not discharge his sureties.^ 

The case of People v. Jansen (7 Johns. 332) distinguished; and, so far as it conflicts with the 
present case, overruled. 

lu general, the debtor has a right to make the appropriation of payments ; if he omits it, the 
creditor may make it, but neither party has a right to make an appropriation after the contro- 
versy has arisen. 

In cases of long and running accounts, where balances are adjusted, merely for the purpose of 
making rests, the Uw will apply payments to extinguish the debts, according to priority of 
time.' 
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Ebbob to the District Court for the Western District of Pennsylvania. 
♦This was an action of debt, commenced by the United States, in 
the court below, against the defendants in error, J. Kirkpatrick and 
others, as the obligees of a bond, given by them to the United States, on 
the 4th of December 1813, conditioned for the true and faithful discharge 
of the duties of the office of collector of direct taxes and internal duties, by 
Samuel M. Reed, who had been appointed to that office by the president, on 
the 11th of November 1813, and by the terms of his commission, was to 
hold his office during the pleasure of the president, "and until the end 
of the next session of the senate of the United States, and no longer." 
On the 24th of January 1814, he was re-appointed to the same office, by 
the president, by and with the advice and consent of the senate, and by the 
new commission issued to him, was to hold his office "during the pleasure 
of the president of the United States, for tlie time being." The pleadings 
upon which the cause was tried in the court below, were extremely informal 
and confused, but they resulted substantially in the following questions of 



* 8, p. Postmaster-General v. Mungcr, 2 Paine 
189, 199. In United States v. Powell, 14 Wall. 
602, this case is said to be an exceptional one. 
It is only applicable to a case in which new and 
distinct duties are imposed upon the officer, not 
to one on which the duties are merely enlarged 
and extended- In People v. Vilas, 36 N. Y. 
469, Judge Hunt says, that so fai* as it con- 
flicts with this principle, it has never been 
recognised or affirmed. " I cannot consider it 
sound or practicable in the administration of 

318 



the affairs of government." And see New York 
V, Ryan, 86 How. Pr. 408 ; New York v. Sib- 
berns, 8 Abb. Dec. 206. 

* 8. p. United States v. Vanzandt, 11 Wheat 
184 ; United States v. Gooding, 12 Id. 606 ; Doz 
V. Post master-General, 1 Pet. 818; Mintum v. 
United States, 106 U. S. 487; Ck)mmonwealth 
V. Wolbert, 6 Binn. 292. 

* See Bryan v. United States, 1 Black 140 ; 
Souder v, Schechterly, 91 Peon. St. 88. 
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law, upon wbicb the judge iDStructed the jury, and a bill of exceptions was 
taken. 

1. Whether the liability of the sureties to the bond, was limited to the 
duties and obligations imposed upon the collector by the act of the 22d of 
July 1813, ch. IG, and other acts relating to the assessment and collection 
of direct taxes and internal duties, passed antecedently to the execution of 
the bond, thus excluding the liability for moneys *collected under rnttjoo 
subsequent statutes? Upon this point, the court below instructed ■• 
the jury, that the responsibility of the sureties did not extend to the obliga- 
tions created by the subsequent statutes. 

2. Whether the jury were at liberty to impute laches to the government, 
from the delay of the proper officers to call the collector to account, at the 
periods prescribed by law, from the year 1814 to 1818? The court left it 
to the jury to decide whether, under the circumstances of the case, the 
government had not waived its resort to the sureties. 

3. Whether the responsibility of the sureties extended beyond the duration 
of the first commission? Upon this point, the court below charged the jury, 
that the responsibility of the sureties extended to the re-appointment of the 
collector under the new commission, until his duties and obligations were 
varied by the statutes enacted subsequently to the date of the bond. 

4. How the payments, which had been made by the collector, were to be 
appropriated? The balance found due in each account, had been carried 
forward to the succeeding account, and the court was of opinion, that the 
government could not make the appropriation, at the time of the trial, so as 
to apply the payment to the extinguishment of debts due subseqent to the 
time when the sureties ceased to be liable. 

Upon these instructions, a verdict was found for the defendants, upon 
which a judgment was rendered in the court below, and the cause was 
brought by writ of error to this court. 

♦March lYth. The Attorney- General, for the plaintiffs, men- rinnoo 
tioned the extreme laxity of the pleadings in the court below, not ^ 
with a view of preventing a decision upon the merits, which was very much 
desired by the government, but in the hope of producing some reform. He 
argued, 1. That the appointment of the collector was permanent, neither 
limited in point of time, nor to the acts of congress then in force, but 
extending to all laws on the subject of direct taxes and internal revenue, 
which might be passed during his continuance in office. The act of the 22d 
of July 1813, ch, 644, makes a permanent partition of the whole territory 
of the United States into collection districts, preparatory to other distinct 
and separate laws, which were afterwards to follow ; it looks to all future 
laws. There being, then, no existing law in force, all the laws to which the 
bond could refer were prospective. The case of the People v. Janaen, 1 Johns. 
332, 340, which had been referred to in the court below, was distinguish- 
able, in several particulars, from the present. 2. The instruction giveii xo 
the jury, authorizing them to impute laches to the government, was erro- 
neous. Even in the case of private individvals, mere delay in proceeding 
against the principal debtor will not discharge a surety. Tretit Navigation 
Company v. Harley, 10 East 34 ; Nares v. HowleSy 14 Ibid. 510. :\. The 
charge of the judge below was also erroneous, in authorizing the jury to 
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apply the payments made by the collector *to the balances due, under 
the acts in force when the bond was given. The rule is settled, that 
where debts are due on two different at^counts, the debtor may make the 
application to either, at the time of payment. But if he omit to do it, 
the creditor has a right to determine tu which it shall be applied. Peters 
V. Anderson, 1 Marsh. 238 ; Newmarch v. Clay, 13 East 239. 

Alexander and Foster, contr^, contended : 1. That the bond entered 
into by the defendants in error, was no further obligatory on them, than for 
the faithful performance of the official duties of Reed, during the contin- 
uance of the appointment recited in the condition. The first commission 
was to continue in force, by its own terms, only until the end of the next 
session of the senate ; and the new commission was a revocation of it. 
Being with the advice and consent of the senate, it is by a different author- 
ity, and the president might have nominated a different person. By carry- 
ing forward the balance due by Reed, under the first commission, to his 
account, as collector under the second commission, it was shown, that his 
personal responsibility was looked to, and that no resort was intended to be 
had against the sureties. It has been held, that a guarantor of a partner- 
ship debt is not liable, where the partnership debt is discharged, by carrying 
the proportions of each partner to his separate account, without notice to 
^ -. *the guarantor. («) This must be upon the principle, that the plain- 

-* tiff had shown, by his own act, that he did not intend to resort to the 
surety, and that he looked to the debtors in a different capacity from that 
in which the guaranty was given. In Lord Arlington v. Merrick, 3 Saund. 
411, the action was debt on bond, dated the 1st of May, 18 Car. II., condi- 
tioned that, whereas, on the 30th of April 1667, the plaintiff had deputed 
T. Jenkins to execute said office, from the 24th of June next, for six months 
following, if said T. J. shall, &c.,for and during all the time he shall continue 
deputy -postmaster, well, truly and faithfully do, execute and perform all 
the duties, Ac. . The defendant pleaded performance generally ; and a 
breach was assigned on the last day of September, 22d of the king ; and 
defendant demurred. The court held, that the condition should refer 
to the recital only, by which the defendant was bound only for six months, 
and no longer. (Ibid. 415, Serg. Williams' note 6.) This has been con- 
sidered as a leading case ever since ; and other analogous cases might be 
cited. (^) 
♦7261 ^* '^^^ subsequent *acts of congress on the same matter had so 

^ varied and enlarged the duties of the collector, as created by the 
statutes in force at the time tie bond was criven, that the sureties were not 
liable for moneys received under those acts, even admitting that they were 

{a) Cromer «j. Iligginson, 1 Mason 323. See also 8 Wheat. 148, note a, and the cases 
there collected ; Commonweath «. Fairfax, 4 Hen. & Munf. 208, recognised by the 
court to be law. Andtrson tJ. Longden, 1 Wheat. 91. 

(5) Wright r. Russell, 3 Wils. 530 ; s. c. 2 W. Bl. 934 ; African Company c. Ma- 
son, cited in Stubbs r. Clough, 1 Str. 227 ; Barker t). Parker, 1 T. R. 287 ; Barclay 
fj. Lucas, Ibid. 291, note a; Metcalf «?. Bruin, 12 East 400 ; Wardens of St Saviour «. 
Bostwick, 6 Bos. & Pul. 175 ; Commonwealth t>. Bostwick, 4 Dall. 282 ; Armstrong 
V. United States, Peters G. G. 46 ; Liverpool Waterworks Company «. Atkinson, 6 
East 507. 
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liable beyond the continuance of the first commission. The learned counsel 
entered into a critical examination of the acts, to show that the duties of 
the officer were thus varied and enlarged, and cited the authorities in the 
margin to support the legal principle, that such alteration in his official 
duties would discharge the sureties from further liability. (a) 

3. That laches might be imputed to the government, through the negli- 
gence of their officers. People v. Jansen^ 7 Johns. 332 ; JBurU v. United 
SCateSy 1 Gallis. 34. In the case of mere private individuals, the surety, or 
guarantor, may pay the debt, and proceed in chancery to compel the creditor 
to enforce his demand against the principal, which he could not do in the 
case of the government ; and that was a sufficient reason to justify 
the court below in leaving it to the jury to say, whether the neglect of the 
officers of the treasury was not a waiver of the guarantee, ^ing v. Baldwin^ 
2 Johns. Ch. 66 ; Wright v. Russell, 2 W. Bl. 934 ; 5 Vin. 108, pi. 14 ; 
Paine v. Packard, 13 Johns. 174. And even *in the case of a private ruti^o^ 
individual, gross lac/ies, or fraud, on the part of the collector, will *■ 
discharge the surety. Philips v. Astling, 2 Taunt. 206 ; Warrington v. 
Furher, 8 East 245 ; Duval v. Trash, 13 Mass. 154 ; Sunt v. United States, 
1 Gallis. 34 ; 3 Wheat. 154, 155, note a, and cases there collected. 

4. The court below were not bound to direct the jury, that the subse- 
quent payments should be applied to discharge subsequent balances ; nor 
did it appear by the record, that the United States attorney made such an 
election. The rule as between a private debtor and creditor, as to the 
appropriation of payments, is not applicable, where the receiver is a public 
officer. United States v. Patterson, 7 Cranch 575. Where the whole case 
is complicated of law and fact, the whole may be left to the jury, unless 
some particular point is selected by the counsel for the consideration of the 
judge, and his opinion is asked upon that point. Poorman v. Smith, 2 S. 
&n. 464. 

The Attorney/- General, in reply, insisted, that there was no limitation 
to the obligation of a surety, unless expressed on the face of the bond, or 
implied in law. In Lord Arlington v. Merrick, 3 Saund. 411, the condition 
of the bond was expressly limited to six months. So, all the other cases 
cited would be found to have some distinguishing feature ; such as, that the 
condition was to be faithful to the plaintiff, and the breach assigned was, 
that the defendant had failed to pay the plaintiff and his partner, 
♦whom he had subsequently taken into the firm. There, it was held, r*^„<* 
that the surety was not liable for subsequent defaults. 3 Wils. 530. »■ 
In the case of the People v. Jansen, 7 Johns. 332, 340, the statute of New 
York made it the express duty of the public officers to prosecute diligently, 
and with effect, the suits which had been commenced against the principal ; 
and their neglect to perform this duty, actually occasioned the loss for 
which the sureties were sought to be made responsible. So also, in the 
exchequer case of Bartlett v. Attomey- General, Parker 277, a new duty 

(a) Bartlett v. Attorney-General, Parker 277 ; Com. Dig. tit Chancery, 2 ; Strat- 
ton V, Rastall, 2 T. R. 8G6 ; Ludlow v, Simond, 2 Caines Cas. 1 ; 8 Wheat. 155, note a, 
and cases there cited. 1 Bos. & Pul. 419 ; Ring «. Baldwm, 2 Johns. Ch. 654 ; 18 
Ves. 20. 

9 Wheat.— 21 821 
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was laid upon coals, by a statute passed subsequent to tbe giving of the 
bond by the collector, under which statute, a new deputation was given, and 
new security taken ; it was, therefore, very properly held, that the sureties 
on the first bond were not liable for the moneys received on account of this 
duty. But in the present case, the bond is to continue during his continu- 
ance in office, and is to secure all duties collected during that tenn. If it 
were an annual office, it might have been different. Curling v. Chalken^ 
3 M. & S. 502. As to the two commissions, the practice of the government 
has been, to consider them as one continuing commission ; a different con- 
struction would render the bond practically ineffectual. The objection 
which seeks to impute laches to the government, on account of the mere 
♦7291 <^"^^ssi^^ ^^ ^'^ officers to proceed against the *principal, on every 
-* periodical omission to account, is entirely novel, and if it were to 
prevail, would be equally fatal to the most important interests of the public, 
and injurious to the sureties theraselves, as it may often happen, that the 
balance consists of outstanding duty-bonds, which may soon afterwards be 
collected, and liquidate the balance. The law does not create any obliga- 
tion to sue, which does not exist in the case of a private guaranty. 

• 

March 20th, 1824. Stoey, Justice, delivered the opinion of the court. — 
In this case, the court cannot but lament the extreme irregularity and laxity 
of the pleadings, if, indeed, the informal minutes upon the record be enti- 
tled, in any measure, to the appellation of pleadings. Some apology is, 
indeed, to be found in the asserted inaccurate local practice in the state 
courts ; but it is impossible, without breaking down the best settled princi- 
ples of law, not to perceive, that the very errors in the pleadings are, of 
themselves, sufficient to justify a reversal of the judgment, and an award 
of a repleader. The agreement of the parties, filed in the case, may, indeed, 
help the formal defects, but cannot be admitted to dispense with the sub- 
stance of appropriate pleas ; for, otherwise, it would be difficult to ascer- 
tain what was tried, or to be tried ; and we might as well dispense with 
the declaration itself, as with the subsequent pleadings. It is to be hoped 
*730^ that, in future, a more correct *practice.will find its way into the dis- 
■* trict court. 

Three errors have been insisted upon by the government, as contained in 
the charge of the court below. The first is, that the judge limited the 
responsibility of the sureties upon the collector's bond, to the duties and 
obligations imposed by the acts of congress, antecedently passed, thus 
excluding the liability created by the subsequent statutes. The second is, 
the direction of the judge, that the jury were at liberty to impute laches 
to the government, from the delay to call the collector to account, at the 
periods prescribed by law, and the consequent injury to the sureties. The 
third is, the direction, that the payments made by the collector might, under 
the circumstances, be applied to the discharge of the balance due from 
collections made under the acts which were in force when the bond was 
given. 

As to the first point. The collector was appointed under the act of 
the 22d of July 1813, ch. 10, for the assessment and collection of direct 
taxes and internal duties. In the 2d section, it provides, " That one collec- 
tor, <&c., shall be appointed for each of the said collection districts, &c.; and 
322 



[*731 



1824] OF THE UNITED STATES. . 730 

United States t. Eirkpatrick. 

if the appointment of the said collectors, or any of them, shall not be made 
during the present session, the president of the United States shall be, and 
is hereby, empowered to make such appointment, during the recess of the 
senate, by granting commissions, which shall expire at the end of their next 
session." The 18th section of the same act further provides, "that each col- 
lector, *4fec., shall give bond, with one or more good and sufficient 
sureties, ifec, in at least double the amount of the taxes assessed in 
the collection district for which he may be appointed, which bond shall be 
payable to the United States, with condition for the true and faithful dis- 
charge of the duties of his office, according to law, and particularly for the 
due collection and payment of all moneys assessed upon such district." The 
condition of this bond principally refei*s, as will appear on an inspection of 
the act, to assessment of direct taxes. But the subsequent acts (act of the 
24th July 1813, ch. 21, § 14 ; ch. 24, § 6 ; and ch. 25, § 3 and § 10 ; and 
the act of the 3d of August 1813, ch. 38, § 2 and § 5; and ch. 51, § 13), lay- 
ing internal duties, contain provisions enlarging the authority of the collec- 
tor ; and the act of 2d of August 1813, ch. 55, expressly extends the lia- 
bility under the bond, to the due collection and payment of all moneys 
accruing from the duties laid by these acts. So that there is no doubt that, 
as to bonds subsequently given, the language of the condition is to receive 
an interpretation which shall secure the fidelity of the collector under all 
these acts. The collector, whose bond is in question, was appointed by the 
president, on the 11th of November 1813, and by the terms of his commis- 
sion, he was to hold his office during the pleasure of the president, " and 
until the end of the next session of the senate of the United States, and no 
longer." The bond in question was given by the collector, and by the 
defendants, as his sureties, on the 4th of *December of the same ri|t,.„9 
year ; and it follows, in its terms, the requirements of the act of ^ 
congress. On the 24th of January 1814, the president, with the advice and 
consent of the senate, re-appointed the party collector, &c, ; and by his new 
commission, he was so told his office " during the pleasure of the president 
of the United States for the time being." No new bond was taken under 
this commission. 

Under these circumstances, the district judge held, that the liability of 
the sureties was strictly confined to the duties and obligations created by 
the acts passed antecedent to the date of the bond. And we are of opinion, 
that this is the true construction of the condition of the bond. There is 
nothing in the original act, under which the appointment was made, which 
contemplates a permanent and continuing liability for all duties under all 
laws which might be subsequently passed. In its terms, the condition, as 
expounded by the other parts of the act, had a principal reference to the 
assessment of direct taxes ; and it is extended further in its operation, only 
by the express and positive directions of the act of 2d of August 1813, ch. 
55, § 1. To this extent, therefore, it may well be of force ; but to go beyond 
it, would be to exceed the legislative declaration, and create a general, where 
the act had fixed a limited responsibility. If tl\e argument on behalf of the 
government were correct, the provision, so solicitously placed in this last act 
was wholly unnecessary ; for the liability would expand with the new duties 
imposed by every successive act of the legislature. But the act it- r^ciyqq 
self *f umishes no ground for such an exposition ; and we do not feel I- 
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ourselves at liberty to give to contracts of this sort further efficacy than the 
laws and the parties must have had in their contemplation. 

This point, however, becomes, of comparatively small importance in the 
cause, if another, which has been argued in this connection, cannot be main- 
tained. We allude to the question as to the duration and force of the ori- 
ginal commission of the collector. Strictly speaking, this question does not 
arise upon the present record. For although the court below decided, that 
in point of law, both commissions constituted but one continuing appoint- 
ment, the second commission operating only as a confirmation of the first, 
yet, as the verdict was found for the defendants on another ground, and no 
exception was taken by them, it is not matter of error which can be assigned 
upon the present occasion. But as it is manifest, that the same question 
must arise upon any subsequent trial, if there should be a reversal of the 
judgment, and will form a most important, and perhaps, decisive, ground of 
argument ; and as all the parties are desirous of our opinion on this point, 
and it has been fully argued, from its bearing on the other points in the 
cause and might have been material, if our decision on the first point had 
been different, we have no hestitation in declaring our opinion, that the 
decision of the court below was founded in mistake. 

The act under which this appointment was made, authorizes the presi- 
*7S4l ^^^^> ^" ^^^ recess of the senate, *to make appointments, by granting 

-* commissions, which shall expire at the end of their next session. The 
first commission is, as has been already stated, in conformity to this provi- 
sion of the act, and is, by express terms, limited to continue to the " end of 
the next session of the senate and no longer." It follows, therefore, both by 
the enactment of law and the form of the grant, that the first commission 
must have expired of itself, at that period ; and, as the next session of the 
senate ended in April 1814, that is the utmost extent to which it could 
reach. The bond in question was given with express reference to this 
commission ; and its obligatory force was, consequently, confined to acts 
done while that commission had a legal continuance, and could not go 
beyond it. And here would have been the natural termination of the 
liability. But in the meantime, a new appointment was made by the 
president, with the advice and and consent of the senate ; and as soon 
as that was accepted by the collector, it was a virtual superseding and sur- 
render of the former commission. The two commissions cannot be consid- 
ered as one continuing appointment, without manifest repugnancy. The 
commissions are not only different in date, and given under different author- 
ities and sureties, but they are of different natures. The first is limited in its 
duration to a specified period ; the second is unlimited in its duration, and 
during the pleasure of the president. If the latter operated merely as a 
confirmation of the former, then it confirmed its existence only during the 
^ , original period fixed by the law. But *8uch an effect is not pre- 

-■ tended, and would be reconcilable with the terms and intent of the 
commission. It has been suggested, that the practice of the government 
has been, to consider such commissions as one continuing commission. 
But whatever weight the practice of the government may be entitled to, in 
cases of doubtful construction, it can have no influence to change the clear 
language of the law. In short, if the nomination to, and approval by, the 
senate, was a mere confirmation, and not equivalent to a new appointment, 
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there was no necessity for the second commission ; and yet, the argument 
supposes, that it could not be dispensed with ; for if no commission had 
been issued, the first, by its own limitation, would have expired. 

Then, as to the point of laches, we are of opinion, that the charge of the 
court below, which supposes that laches will discharge the bond, cannot be 
maintained as law. The general principle is, that laches is not imputable to 
the governiaent ; and this maxim is founded, not in the notion of extra- 
ordinary prerogative, but upon a great public policy. The government can 
transact its business only through its agents ; and its fiscal operations are 
so various, and its agencies so numerous and scattered, that the utmost vigi- 
lance would not save the public from the most serious losses, if the doctrine 
of laches can bo applied to its transactions. It would, in effect, work a 
repeal of all its securities. On the other hand, the mischiefs to the agents 
and their sureties would be scarcely less tolerable. For if, where the laws, 
as in the *present instance, require quarterly accounts and settle- r^^^f. 
ments, a mere omission to account is to be deemed a breach of the ^ 
bond, for which a suit must be immediately brought, upon the peril of loss 
from imputed laches; the collector and their sureties would be oppressed 
with the most expensive and vexatious litigation ; and their whole real 
estate, which by law is subjected to a lien, upon the commencement of a 
suit, would be perpetually embarrassed in its transfers. This consideration 
of public or private inconvenience, is not to overrule the settled principles 
of law, but it is certainly entitled to great weight, where a new doctrine is 
to be promulgated. It is admitted, that mere laches, unaccompanied with 
fraud, forms no discharge of a contract of this nature, between private indi- 
viduals. Such is the clear result of the authorities. Why, then, should a 
more rigid principle be applied to the goverriraent? a principle which is at 
war with the general indulgence allowed to its rights, which are ordinarily 
protected from the bars arising from length of time and negligence ? 

It is said, that the laws require, that settlements should be made at short 
aud stated periods ; and that the sureties have a right to look to this as their 
security. But these provisions of the law are created by the government 
for its own security and protection, and to regulate the conduct of its own 
ofticers. They are merely directory to such ofiicers, and constitute no part 
of the contract with the surety. The surety may place confidence in the 
agents of the government, and rely on their fidelity in ofllce ; but he has of 
this the same means *of judgment as the government itself ; and the r^f.^.^^ 
latter does not undertake to guaranty such fidelity. No case has been ^ 
cited at the bar, in support of the doctrine, except that of People v. Janscn, 
7 Johns. 332. In respect to that case, it may be observed, that it is dis- 
tinguishable from the present in some of its leading circumstances. But if 
it were not, we are not prepared to yield to its authority. It is encountered 
by other authorities, which have been cited at the bar ; and the total silence 
in the English books, in a case of so frequent occurrence, affords strong 
reason to believe, that it never has been supposed, that laches would be fatal 
in the case of the government, where it would not affect private persons. 
Without going more at large into this question, we are of opinion, that the 
mere laches of the public officers constitutes no ground of discharge, in the 
present case. 

The last ground respects the manner in which the court below laid down 
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the law respecting the appropriation of payments. In our opinion, there is 
no error in the charge on this point. The general doctrine is, that the debtor 
has a right, if ho pleases, to make the appropriation of payments; if he 
omits it, the creditor may make it; if both omit it, the law will apply the 
payments, according to its own notions of justice. It is certainly too late 
for either party to claim a right to make an appropriation, after the contro- 
versy has arisen, and d fortioriy at the time of the trial. In cases like the 
present, of long and running accounts, where debits and credits are perpet- 
^ , uaily occurring,'" and no balances are otherwise adjudged than for 
^ the mere purpose of making rests, we are of opinion, that payments 
ought to be applied to extinguish the debts according to the priority of 
time : so that the credits are to be deemed payments pro tanto of the debts 
antecedently due. 

Upon the whole, it is the opinion of the court, that for the error of the 
district court, on the question of lac/iea, the judgment ought to be reversed, 
and a venire facias de novo awarded, with directions also to allow the 
parties liberty to amend their pleadings. 

Judgment reversed. 

Osj^BN and others, appellants, v. The President, Dibbctobs and Com- 
pany OF THE Bank of the United States. 

Jurisdiction, — Warrants of attorney. — Evidence. — Injunction, — State 

taxation. 

The act of incorporation of the Bank of the United States gives the drcuit courts of the dnited 
States jurisdiction of suits by and against the bank. * 

This provision in the charter is warranted by the Sd article of the constitution, which declares, 
that " the judicial power shall extend to all cases, in law and equity, arising under this constitu- 
tion, the laws of the United Stateis, and treaties made, or which shall be made, under their 
authority." 

It is unnecessary for an attorney or solicitor, who prosecutes a suit for the Bank of the United 
States, or other corporation, to produce a warrant of attorney, under the corporate seal 

Whatever authority may be necessary for an attorney or solicitor to appear for a natural and arti- 

•'7<IQ1 fi<^i<^l person, it is not a ground of reversal ^'for error, in an appellate court, that such 
-' authority does not appear on the face of the record ; it is a formal defect, which is cured 
by the statute of jeofails, and the 82d section of the judiciary act of 1789, ch. 20. 

In general, the answer of one defendant in equity cannot be read in evidence against another ; but 
where one defendant succeeds to another, so that the right of the one devolves on the other, and 
they become privies in estate, the rule does not apply. 

Where the defendant is restrained by an injunction from using money in his possession, interest 
will not be decreed against him. 

An injunction will be granted, to prevent the franchise of a corporation from being destroyed, as 
well as to restrain a party from violating it, by attempting to participate in its exclusive privi- 
leges. 

In general, an injunction will not be allowed, nor a decree rendered against an agent, where the 
principal is not made a party to the suit ; but if the principal be not himself subject to the 
jurisdiction of the court (as in the case of a sovereign state), the nile may be dispensed with. 

A court of equity will mterpose by injunction, to prevent the transfer of a specific thing, which, if 
transferred, will be irretrievably lost to the owner, such as negotiable securities and stocks. 

The circuit courts of the United States, have jurisdiction of a bill brought by the Bank of the Uni- 
ted States, for the purpose of protecting the bank in the exercise of its franchise:*, which are 
threatened to be invaded, under the unconstitutional laws of a state; and as the state itself can- 
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not, according to the ] Itli amendment of the conBtitution, be made a party defendant to the suit, 
it may be maintained against the officers and agent of the state, who are intrusted with the ex- 
ecution of such laws.^ 
A sute cannot tax the Bank of the United States ; and any attempt, on the part of its agents 
and officers, to enforce tlie coUection of such tax against the property of the bank, may be re* 
strained by injunction from the circuit court 

Appeal from the Circuit Court of Ohio. The bill filed in this canne, 
was exhibited in the court below, at September terra 18 19, in the name of the 
respondents, and signed by solicitors of the court, praying an injunction to 
restrain Ralph Osborn, auditor of the state of Ohio, *from proceed- pn,^ .^ 
ing against the complainants, under an act of the legislature of that ■- 
state, passed February the 8th, 1819, entitled, "an act to levy and collect a 
tax from. all banks, and individuals, and companies and associations of indi- 
viduals, that may transact banking business in this state, without being 
allowed to do so by the laws thereof." 

This act, after reciting that the Bank of the United States pursued its 
operations contrary to a law of the state, enacted, that if, after the 1st day 
of the following September, the said bank, or any other, should continue to 
transact business in the state, it should be liable to an annual tax of (50,000 
on each office of discount and deposit. And that on the 15th day of September, 
the auditor should charge such tax to the bank, and should make out his 
warrant, under his seal of office, directed to any person, commanding him 
to collect the said tax, who should enter the banking-house, and demand 
the same, and if payment should not be made, should levy the amount 
on the money or other goods of the bank, the money to be retained, and the 
goods to be sold, as if taken on a fi, fa. If no effects should be found in 
the banking-room, the person having the warrant was authorized to go into 
every room, vault, ifcc, and to open every chest, ifcc, in search of what 
might satisfy his warrant. 

The bill, after reciting this act, stated, that Ralph Osborn is the auditor, 
and gives out, &c., that he will execute the said act. It was exhibited in 
open court, on the 14th of September, and notice of the application having 
been given to the defendant, *Osbom, an order was made, awarding ri^^ ., 
the injunction, on the execution of bonds and security in the sum of •- 
$100,000; after which, a sitbpctna was issued, on which the order that had 
been made for the injunction, was indorsed by the solicitors for the plain- 
tiffs; and a memorandum, that bond with security had been given by the 
plaintiffs, was indorsed by the clerk; and a power to James McDowell to 
serve the same, was indorsed by the marshal. It appeared, from the affida- 
vit of McDowell, that both the aubpcena and indorsement were served on 
R. Osborn, early in the morning of the 16th. On the 18th of the same 
month of September, a writ of injunction was issued on the same bill, which 
was served on R. Osborn and on John L. Harper. The affidavit of 
McDowell stated, that he sei-ved the writ on Harper, while on liis way to 
Columbus, with the money and funds on which the same were to operate, 
as he understood; and that the writ was served on Osborn, before Harper 
Reached Columbus. 

In September 1820, leave was given to file a supplemental and amended 
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bill, and to make new parties. The amended bill charged, that, Bubseqaent 
to the service of the subpoena and injunction, to wit, on the 17th of Septem- 
ber 1819, J. L. Harper, who was employed by Osborn to collect the tax, and 
well knew that an injunction had been allowed, proceeded by violence to the 
office of the bank, at Chilicothe, and took therefrom 1 100,000, in specie and 
bank-notes, belonging to, or in deposit with, the plaintiffs. That this money 
*Y42l *^*^ delivered to H. M. Curry, who was then treasurer of the state, 
-* or to the defendant, Osborn, both of whom had notice of the illegal 
seizure, and paid no consideration for the amount, but received it to keep it 
on safe-deposit. That Curry did keep the same, until he delivered it over 
to one S. Sullivan, his successor as treasurer. That neither Curry nor 
Sullivan held the said money in their character as treasurer, but as individ- 
uals. The bill prayed, that the said H. M. Curry, late treasurer, S. Sulli- 
van, the present treasurer, and R. Osborn, in their official and private cha- 
racters, and the said J. L. Harper, might be made defendants ; that they 
might make discovery, and might be enjoined from using or paying away 
the coin or notes taken from the bank; might be decreed to restore the same, 
and might be enjoined from proceeding further under the said act. 

The defendant, Curry, filed his answer, admitting that the defendant. 
Harper, delivered to him, about the 20th of September 1819, the sum of 
$98,000, which, he was informed and believed, was a tax levied of the Branch 
Bank of the United States. Ho passed this sum to the credit of the state, 
as revenue ; but, in ''vct, kept it separate from other moneys, until January 
or February 1820, m hen the moneys in the treasury were seized upon by a 
committee of the house of representatives ; soon after which, he resigned 
his office, and the moneys and bank-notes, in the bill mentioned, still sepa- 
rate from other moneys in tbe treasury, came to the hands of S. Sullivan, 
♦74^1 the *present treasurer, who gave a receipt for the same. 

■■ The defendant, Sullivan, failing to answer, an attachment for 
contempt was issued, on which he was taken into custody. He then filed his 
answer, and was discharged. This answer denied all personal knowledge of 
the levying, collecting and paying over the money in the bill mentioned. It 
admitted, that he was appointed treasurer, as successor to Curry, on the 1 7th 
of February 1820, and that he entered the treasury on the 23d, and began 
an examination of the funds, among which he found the sum of $98,000, 
which he understood was the same that is charged in the bill ; but this was 
not a fact within his own knowledge. He gave a receipt as treasurer, and 
the money has remained in his hands, as treasurer, and not otherwise. The 
sum of $98,000 remained untouched, out of respect to an injunction said to 
have been allowed by the circuit court, on a bill since dismissed. He 
admitted the sum in his hands to correspond with the description in the bill, 
so far as that description went, and annexed to his answer a description of 
the residue. He had no private individual interest in the money, and held 
it only as state treasurer ; admitted notice, from general report, and from 
the late treasurer, that the said sum of $98,000 was levied as a tax from the 
bank, and that the bank alleged it to be illegal and void. 

The cause came on to be heard upon these answers, and upon the decrees 

^,j..^ «wt against Osborn and Harper, and the court pronounced a 

-■ decree ^directing them to restore to the bank the sum of $100,000} 

828 



1824] OF THE UNITED STATES. >44 

Osborn v. United States Bank. 

with interest on $19^830, the amount of specie in the hands of Sallivan. 
The cause was then brought, by appeal, to this court. 

r 

Hammond, for the appellants, contended, that the decree was erroneous, 
for the following reasons : 1. Because, no authority is shown in the records, 
from the bank, authorizing the institution or prosecution of the suit. 2. Be- 
cause, as against the defendant, Sullivan, there are neither proofs nor admis- 
sions sufficient to sustain the decree. 3. Because, upon equitable prin- 
ciples, the case made in the bill does not warrant a decree againbt either 
Osborn or Harper, for the amount of coin and notes, in the bill specified to 
have passed through their hands. 4. Because the defendants are decreed 
to pay interest upon the coin, when it was not in the power of Osborn or 
Harper, and was stayed in the hands of Sullivan by injunction. 5. Because 
the case made in the bill does not warrant the interference of a court of 
chancery, by injunction or otherwise. 6. Because, if any case is made in the 
bill, proper for the interference of a court of chancery, it is against the state 
of Ohio, in which case the circuit court could not exercise jurisdiction. 
7. Because the decree assumes, that the bank of the United States is not 
subject to the taxing *power of the state of Ohio, and decides, that r^t^^^ 
the law of Ohio, the execution of which is enjoined, is unconsti- ^ 
tutional. 

1. A sufficient authority must be shown for the institution of every legal 
proceeding. This principle is peculiarly applicable to suits brought in the 
name of corporations ; because such a body must always appear by attorney, 
either to institute or defend a legal proceeding. It cannot appear in person, 
and it can only constitute an attorney by written power, under its common 
seal. This doctrine is not impugned by the decision of this court in the case 
of the Bank of Columbia v. Pattersoriy 1 Cranch 299. The old doctrine, 
that a corporation could not contract or promise, except by writing, under 
its common seal, is overruled in that case ; and it was adjudged, that a con- 
tract made by a committee, duly authorized for that purpose, binds the 
corporation. It seems, also, to be intimated, that a corporation may, by 
resolution, or other act, not under their common seal, duly appoint and 
authorize an agent, whose contracts would bind them ; and the case of 
Bex V. Biff(/, 3 P. Wms. 419, is referred to as authority. But, upon looking 
into that case, it will be found, that the principle is merely laid down by 
counsel arguendo ; and the counsel, by whom it is advanced, add, "but in 
case of anything of consequence, or the employing any one to act in their 
behalf, in a matter which is not an ordinary service, a corporation 
•aggregate cannot do that without deed." Now, what can be of more r^^.^^ 
consequence, than such a suit as this, commenced, in effect, against a ^ 
sovereign state, by this corporation ? In Fleckner v. Bank of the United 
States, 8 Wheat. 338, the court has gone no further, than to determine, 
that the board of directors may, by resolution, authorize their cashier to 
transfer bills or notes, the property of the bank, and need not make a power 
under seal for that purpose. This is a very different matter from authority 
to prosecute such a suit as the preseni:. It falls within the scope of the 
ordinary official duties of the cashier. But even admitting that any express 
authority from the bank, whether under the common seal or not, would have 
been sufficient in the present case, it is indispensable, that such authority 
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should be produced and filed. This has not been done, and therefore, it 
must be concluded, that the suit is wholly unauthorbsed by the corporation, 
in whose name it has been commenced. 

2. The answer of the defendant, Sullivan, contains no admission that the 
notes and coin were the property of the plaintiff, or that the injunction was 
violated, in taking them from their possession. In HiUa v. Binney^ 6 Ves. 
738, the bill was filed by a creditor, against an administrator, who, by his 
answer, stated, that he believed the debt was due. Mr. Fonblanque, for the 
plaintiff, expressed a doubt whether there was a sufficient foundation for a 
*7471 ^^^^i^^* Lord Eldon inclined to think it sufiicient ; but Mr. Richards, 

-■ as amicus curicBy suggesting that it was doubtful, Mr. Fonblanque 
consented to exhibit an interrogatory. The admission there was much 
stronger than any in the answer of the defendant, Sullivan. He has nowhere 
said, that he believes the notes and coin to be the property of the plaintiffs ; 
on the contrary, he avers that, personally, he knew nothing about the collec- 
tion of the tax, except from general report, and the information of the late 
treasurer. No proof whatever, of general report, or of the declarations of 
the late treasurer, would be sufficient to establish any fact. Sullivan's admis- 
sion of this general report, and of this information, gives it no higher char- 
acter than it would be entitled to, upon being proved. The admission does 
not support the decree, and there is no other proof in the case. 

3. The decree against the defendants, Osborn and Harper, so far as it 
requires them to pay the amount of the coin and notes specified in the bill, 
to the plaintiffs, is erroneous, because the bill shows that the same were not 
in the possession of those defendants. The foundation upon which a court 
of equity proceeds, is to redress the party under its protection, not to punish 
the wrongdoers. When punishment is the object, process for contempt is 
resorted to. Equity will look at the situation of all the parties, and will 
distinguish among the defendants, who can, and who cannot, comply with 
such decree, as, upon equitable principles, must be pronounced. A plaintiff 
^ , in equity cannot *fasten upon the specific subject for which he sues, 

-I and obtain an order retaining it in the hands of one defendant, sub- 
ject to a final decree, and obtain a decree for restitution against other 
defendants, who, by his own showing, have not the subject in their power. 
Admitting^ that it was necessary to make all concerned in the transaction 
defendants, in order to ascertain who had possession of the subject, yet 
when that fact was ascertained, no decree (except as to costs) could be pro- 
nounced against those who were not in possession of it, and who claimed no 
interest in it. Where a party acts under an authority which he supposes 
valid, but which the court adjudge to be void, he is not to be regarded as a 
principal wrongdoer, further than the purposes necessarily require. In a 
court of equity, he is equitably, not vindictively, responsible. 

4. Under the circumstances of the case, the defendant ought not to be 
chargeable with interest upon the coin in question. It may be admitted, 
that, in general, where a defendant has wrongfully possessed himself of the 
plaintiff's money, and thus deprived him of the use of it, equity may compel 
him to account for interest. But here, the injunction forbidding the use of 
the coin was obtained at the plaintifTs request. Its effect and operation 
were, to place it in the custody of the law. The defendants could not use 
it, and, consequently, cannot be charged with interest. 
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5. No case is made out in the original bill, warranting the imposition of 
a court of equity by injunction. The injunction, if sustained at all, 
♦must be upon one of two principles ; either that it was necessary to r^^^ .^ 
secure to the bank the enjoyment of a franchise or exclusive privilege, ^ 
or to protect it from an irreparable mischief. All the cases where injunc- 
tions have been granted, to protect parties in the enjoyment of a franchise, 
proceed upon the principle, that the injury was consequential, not direct, 
and that it would be difficult, if not ifnpossible, to estimate the damages. 
Thus, the proprietor of a machine, for which a patent has been granted, or 
of a book for which a copyright has been obtained, may have an injunction 
to prevent others from using the machine, or vending the book. So also, 
the proprietor of a toll-bridge or a turnpike-road, may have an injunction to 
prevent others from constructing and using a bridge or road, where it would 
be contrary to the terms of the plaintiffs grant. But in all these cases, the 
injunction is granted, upon the principle, that the act complained of is not 
only unlawful, and therefore, unjustifiable, but that it is, in addition to its 
illegality, of a character for which compensation cannot be made in damages. 
But no case can be found of an injunction granted, to protect the proprietor, 
in the instances mentioned, against the commission of a mere trespass, where 
the party could have redress in damages, and where the trespass would not 
interfere with the franchise, further than every wrong interferes with the 
right of the individual upon whom it is inflicted. 

Wherever an injunction is granted for the protection of a franchise, the 
case must show that the party has the sole and exclusive *right to do r^,..^ 
the act, or transact the business, which he seeks to inhibit the defend- ' 
ant from performing. Thus, an injunction has been allowed to the East 
India Company, to prevent an interference with the trade exclusively 
secured to them by their charter. 1 Ves. 127. But would an injunction be 
granted against seizing, by violence, the goods they may import, or doing 
injury to their ships when in port ? So, a person entitled to an exclusive 
right of ferry, has been allowed an injunction to prevent ferrying by others. 
Ibid. 476. But it does not follow, that an injunction would be allowed, to 
prevent an injury which the proprietor might apprehend to his boats, or 
their tackle, or to the landing place. Here, the original bill does not present 
a case for an injunction to secure the enjoyment of a franchise, upon these 
principles. It seeks to be protected against an injury amounting to a tres- 
pass, and nothing more. The bill claims, that it is one of the corporate 
franchises of the bank, to establish offices of discount and deposit, and trans- 
act banking-business, anywhere, according to the discretion of the directors. 
But it is only when the franchise confers a sole and exclusive right, that the 
jurisdiction of a court of equity attaches, and it then attaches only so as to 
prevent others from invading that right, by attempting an actual participa- 
tion in its use and enjoyment. It cannot be pretended, that the charter of 
the bank confers upon it any exclusive right to carry on the *trade r^^-, 
of banking. It cannot, therefore, come into a court of chancery, to ^ 
seek protection against any person for violating an exclusive franchise. If 
it be said, that the privilege of exemption from state taxation is one of this 
nature, the answer is, that this privilege operates, not against individuals, 
but against tht power authorized to lay and collect taxes. It does not 
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operate against any individual, who is invested with no power of taxation, 
bat who commits a trespass under color of levying a tax. 

Nor can the injunction be supported, upon the ground, that the case pre- 
sented required this extraordinary interference of the court, to protect the 
bank against irreparable mischief. It is but recently that injunctions have 
been issued to restrain the commission of an act amounting to trespass only. 
Lord Hardwicke says, " every common trespass is not a foundation for an 
injunction in this court." 3 Atk. 21. Lord Ken yon, M. R., asserts, that 
"a court of chancery will not interfere, when the^ matter is merely in dam- 
ages." 2 Bro. C. C. 65. And Lord Eldon says, " I remember when, in a 
case of trespass, unless it grew into a nuisance, an injunction would have 
been refused." 7 Ves. 307. The first reported case of an injunction in tres- 
pass, is that of Mitchel v. Dorrs, where the defendant had begun to dig 
coal in his own ground, and worked into that of the plaintiff. Lord Eldon 
said, 'Hhat is trespass, not waste; but I will grant the injunction, 
^^ , *upon the authority cf a case before Lord Thuelo^v." 6 Ves. 147. 
-■ This last case was where the landlord owned two adjacent closes, 
and demised one; the tenant commenced mining for coal in the demised 
close, and continued to mine, until he entered the close not demised ; Lord 
Thublow, after great hesitation, granted the injunction, upon the ground, 
as Lord Eldon himself asserts, of the irreparable ruin of the property as a 
mine, and it being a species of trade ; and upon the principle of the court 
enjoining in matters of trespass, where irreparable damage is the conse- 
quen^e. 7 Ves. 307. The ne«t case was that of Manson v. Gardiner, 
Ibid. 305, where an injunction was granted, upon the application of a per- 
son claiming in different rights, one of which was as lord of the manor, under 
the statute of Merton, against trespass by the commoners, and upon hearing, 
the injunction was dissolved. An application was afterwards made by the 
devisees of an equity of redemption, in receipt of the rents, for an injunc- 
tion against the mortgagee, claiming as heir, to restrain him from cutting 
timber ; but it was refused. Smith v. CoUycr, 8 Ves. 89. An injunction 
was subsequently granted, at the application of the landlord, to restrain a 
person charged to be in collusion with the tenant, from cutting or removing 
timber, or committing any other waste. Lord Eldon puts this upon the 
*753l 6''^"°^> ^^^^ ^^ partakes more of '''waste than in general cases, and 
-* says, he will not be bound as to what is to be done upon a mere tres- 
pass ; though, he adds, that it is strange, if there cannot be an injunction in 
that case, to prevent irrreparable mischief. The next case of an injunction 
in trespass, is Crockford v. Alexander, 15 Ves. 137. The plaintiff con- 
tracted to sell an estate to the defendant, who got possession from the ten- 
ant, and began to cut timber. The injunction was allowed ; but the Lord 
Chancellor says, '' I will grant this protection against cutting timber, until 
the power of the court to grant the injunction against trespass shall be 
fully discussed." It is singular, that in this case Lord Eldon should again 
state the case decided by Lord Tiiuelow, respecting the mines ; and add, 
that Lord Tiiuelow considered it trespass, not waste, and refused the 
injunction. The injunction is justified by analogy ; and reference is made 
to Robinson v. Byron, 1 Bro. C. C. 588, which, upon examination, will be 
found not to be a case of trespass, but one where the defendant, having a 
command of the water, was about so to use it, within his own premises, as 
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to throw it oat and deluge the plantiff : it was destruction. In TTiomas v. 
Oakley y 18 Ves. 185,(a) the plaintiff was seised in the fee, of an estate, in 
which there was an stone-quarry, and the defendant held a contiguous estate, 
with a right to enter the quarry and take stone for a special purpose, but 
was taking it for other purposes. *The counsel insisted, that it was r^Pj,-! 
the course of modern authority, to afford assistance in cases of coal ^ 
mines, timber, ifcc, to prevent irremediable mischief and injury, which dam- 
ages could not compensate. Lord Eldon held, that upon the decisions 
which had taken place, the bill must be sustained. He refers to the first 
case decided by Lord Tuurlow, and his hesitation, and adds, '' But I take 
it, that Lord Tuurlow changed his opinion upon that ; holding, that if the 
defendant was taking the substance of the inheritance, the liberty of bring- 
ing an action was not all the relief to which, in equity, he was entitled. The 
interference of the court is to prevent your removing that which is his 
estate. If this protection would be granted in the case of timber, coals and 
lead ore, why is it not equally to be applied to a quarry ?"' 

There is no analogy between these cases and the present. No estate of 
a stable and permanent character is to be injured. The naked suggestion in 
the bill is, that the plaintiffs verily believe that the defendant threatens to 
do an act amounting to a mere trespass. Lord Eldon says, " I never would 
grant an injunction, upon an affidavit stating that the deponent verily 
believes the defendant is about to cut timber." Etches v. Lance, 7 Ves. 417. 
Some act must be done, moving towards the commission of wrong ; such as 
sending a surveyor to mark trees. Jackson v. CatoVy 5 Ibid. 690. None 
of the cases stand upon a mere quia timet But *here, not even a r^e^yce 
belief that the defendant meant to commit the trespass is asserted. ^ 
Regard the case as against Osborn only and individually ; separate him from 
the state tax, and from his office as auditor ; and whether the bill is brought 
to protect a franchise or prevent a trespass, it cannot be maintained. 

6. But, in fact, the bill is against the state, and as such, the circuit court 
has no jurisdiction of it. In this bill, all the component parts of a case 
against the state, are set out in their regular and proper order : the privi- 
lege ; the measures set on foot to invade it ; their injust and oppressive 
character, and the prayer for relief against them. There is no allegation 
against any individual ; no relief is prayed against any person, in his pri- 
vate and individual character. The acts complained of, are the acts of the 
legislature ; the party charged with aggression on the plaintiff^s right, is 
the legislature ; the relief prayed, is against the acts of the legislature ; the 
state is the sole party in interest. It is true, process is not prayed or awarded 
against the state ; but the bill is substantially the same as it would have been, 
had the plaintiffs intended to make the state a formal party by process. In 
all ordinary cases, if the court sees, from the face of the bill, that the actual 
and principal party in interest is not before them, it will either dismiss the 
bill, or stay the proceedings until proper parties are made. A decree, vitally 
affecting the interests of a principal, will never be pronounced, where his 
agent is the only party to the bill. In Vernon v. Blackerly, 2 Atk. 144, 
♦the suit was brought against the defendant, treasurer of thecommis- r^..^^ 
sioners for building fifty new churches, to compel the payment of L 

(a) See also Kinder v. Jones, 17 Yes. 110, and Earl Gowper v. Baker, Id. 127. 
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moneys claimed to be due from tlie commissioners. Lord IIardwickb dis- 
missed the bill, saying, " it would be absurd, that a bill should lie against a 
person who is only an officer, and subordinate to others, and has no discre- 
tionary power. It is absurd, to make a party who acts ministerially, the 
sole party." 

If, then, the state bo the only party interested, and if the bill, in its 
terms, and in its effect, operates solely u])on the state, the state ought to be 
made a party. If the circuit court cannot exercise jurisdiction, where the 
state is a party direct, it ought not, it cannot, be permitted to obtain that 
jurisdiction, by an indirect mode of proceeding. This would be to disregard 
the substance of things, and found a jurisdiction upon arbitrary definition. 
We maintain, that the state of Ohio is, in fact, the sole defendant in this 
cause ; and that the jurisdiction of the circuit court is excluded, 1. By the 
constitution of the United States ; 2. By the judiciary act. We contend, 
further, that if the subject-matter in controversy between the actual parties 
to this cause, presents a case within the jurisdiction of the federal judiciary, 
that jurisdiction is vested exclusively in the supreme court, both by the con- 
stitution and by the judiciary act. 

The constitution, after defining the cases in which the federal judiciary 
^ , shall take cognisance, *declare8, that "in all cases affecting ambassa- 
J dors, other public ministers and consuls, and those in which a state 
shall be a party, the supreme court shall have original jurisdiction." Accord- 
ing to the interpretation given to the constitution by this court, in Cohens 
v. Virginiay 6 Wheat. 378, a state may be made a party, before the federal 
courts, wherever the case arises under the constitution, or a law of the United 
States ; or where the controversy is between two states, or one state and a 
foreign state. In this case, the controversy arises under the constitution of 
the United States, or under the act of incorporation, or under both. It is a 
case of original jurisdiction ; and by the express letter of the constitution, 
the supreme court alone are authorized to take jurisdiction. 

In Marbury v. Madison^ 1 Cranch 174, this court decided, that it was not 
competent for congress to invest the supreme court with original jurisdiction 
in any other cases than those described in the constitution. It is supposed, 
that the principle of this decision, and the reasoning of the court in support 
of it, both conduce to the conclusion, that where original jurisdiction is 
given by the constitution to the supreme court, congress cannot distribute 
any part of such original jurisdiction to an inferior federal tribunal. It 
would hardly seem rational, to decide, that the framers of the constitu- 
,^ , tion inserted this clause for no other purpose but that of ^limiting 
-■ the power of congress, or to the cases in which they should give the 
supreme court original jurisdiction. There could have been no just ground 
for apprehending, that the national legislature would impose original juris- 
diction upon the supreme court to a mischievous extent. Considering the 
character of the parties, between whom the constitution invests the supreme 
court with this jurisdiction, it is a much more rational inference, that it was 
intended to prevent congress from subjecting them to the power of any in- 
ferior tribunal. " If the solicitude of the convention, respecting our peace 
with foreign powers, induced a provision, that the supreme court should take 
original jurisdiction, in cases which might be supposed to affect them," the 
same solicitude would seem to require an interpretation by which the origi- 
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nal jurisdiction of other courts should bo excluded. If congress be at liberty 
to give original jurisdiction to inferior courts, where the constitution has 
given it to the supreme court, it will be the easiest thing in nature, to defeat 
that object, which the solicitude of the convention intended to secure. If 
these terms do not operate exclusively upon congress, they cannot operate 
exclusively upon the states ; so that the exemption of foreign ministers from 
liability in state tribunals, is not secured by the constitution, but depends 
upon an act of congress, and may be put an end to, whenever the national 
legislature choose. 

In the case of CoJioia v. Virginia^ it is said, that "when the con- 
stitution declares the jurisdiction, in cases where a state shall be a party, to 
be *original, and in all cases arising under the constitution or a law, r^^g.^ 
to be appellate, the conclusion seems irresistible, that its framera *- 
designed to include in the first class, those cases in which jurisdiction is 
given, because a state is a party; and to include in the second, those in 
which jurisdiction is given, because the case arises under the constitution, 
or a law." 6 Wheat. 393. It is allowed, that " it may be conceded, that 
where the case is of such a nature as to admit of its originating in the 
supreme court, it ought to originate there" (Ibid. 396); though it be imme- 
diately afterwards asked, " can it be affirmed that a state might not sue a 
citizen of anothor state in the circuit court?" (Ibid. 396.) From the whole, 
this final conclusion is deduced: ^^The original jurisdiction of the supreme 
court, in cases where a state is a party, refers to those cases in which, accord- 
ing to the grant of power made in the preceding clause, jurisdiction might 
be exercised, in consequence of the character of the party; and an original 
suit might be instituted in any of the federal courts, not to those cases in 
which an original suit might not be instituted in a federal court." The 
result of this reasoning seems to be, that where the jurisdiction of the federal 
court attaches, in consequence of the character of the party, in that case, 
no original suit can be brought against a state, except in the supreme court. 
But if a *state become liable to an action, in a case arising under the r^^^^ 
constitution, or a law of the United States, then any of the federal *- 
courts may entertain jurisdiction. 

We cannot think, that the court meant to assert this position; or that if 
they did, they will adhere to it. No good reason can be perceived, for sus- 
taining a distinction of this kind. The policy which exempts the states 
from the jurisdiction of inferior courts, is the same in both cases; and the 
terms of the constitution comprehend the one class of cases as well as 
the others. The words, '^ all cases," embrace as fully a case against a state, 
arising under the constitution, or a law, as they do a case between two 
states, or between a state and a foreign state. The same terms are used in 
defining the extent of the judicial power, in the first class of cases described, 
and the court thus speaks of their effect: "this clause extends the jurisdic- 
tion of the court to all the cases described, without making in its terms any 
exception whatever, and without any regard to the condition of the party. 
If there be any exception, it is to be implied against the express words of 
the article." The same may be said, with equal force, of the terms, when 
employed to define the original jurisdiction of the supreme court. The true 
reading and understanding are, " in all cases affecting ambassadors, other 
public ministers, and consuls, and in all those in which a state shall be a 
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party, the supreme court shall have original jurisdiction." K there be any 
exception, by which a state can be sued, in an original suit before an inferior 
^^.f,^-^ federal tribunal, such *exception must be implied, against the express 
* J words of the article, and can only be sustained " upon the spirit and 
true meaning of the constitution; which spirit and true meaning must be 
so apparent, as to overrule the wot-ds which its framers have employed." 

There is no difficulty in giving full force and effect to the constitutional 
distribution of jurisdiction, as we interpret it, without touching the appellate 
jurisdiction asserted in the case of Cohens v. Virginia, By that case, it is 
settled, that the judicial power of the United States extends to a class of 
cases which cannot originate in any federal tribunal, and that this jurisdic- 
must, of necessity, be appellate. The distribution of jurisdiction must be 
interpreted, as if the judicial power was extended, by the letter of the con- 
stitution, to this class of cases, in express terms. The first member of the 
sentence must be understood as applicable only to cases in which original 
jurisdiction is vested in the federal judiciary. The second, to every descrip- 
tion of appellate jurisdiction, whether it arise under the constitution, or be 
created by law. Thus, if a case arise under the constitution, or a law of the 
Union, in which an original suit may be sued against a state, the constitu- 
tion requires such suit to be brought in the supreme court. If a state be 
plaintiff or defendant in a state court, and a question arise under the con- 
stitution, or a law of the Union, and a case be made at the trial, upon which 
the federal judicial power attaches, the constitution authorizes the supreme 
*^fiol <^<^"r^ to exercise appellate jurisdiction. *There is no occasion to 

"■' confound the two classes of cases, or to bring the two kinds of juris- 
diction into collision. The appellate jurisdiction of the supreme court may, 
consistently, be extended to the proper class of cases M'herea state is a party, 
without so interpreting the constitution, as to subject the states to original 
actions in the inferior national tribunals. 

But whatever may be the correct interpretation of the constitution upon 
this point, it has long been settled, that the circuit courts can exercise no 
jurisdiction but what is conferred upon them by law. The judiciary act 
does not vest them with jurisdiction where a state is a party. On the con- 
trary, in a case like the present, it vests exclusive jurisdiction in the supreme 
court. The judiciary act of 1789, c. 20, § 13, provides, that "the supreme 
court shall have exclusive jurisdiction of all controversies of a civil nature, 
where a state is a party, except between a state and its citizens, and except 
also between a state and citizens of other states, or aliens ; in which latter 
case, it shall have original, but not exclusive jurisdiction." This act, which 
distributes and defines the jurisdiction of the different federal courts, does 
not, in terms, vest the circuit court with jurisdiction in any case arising 
under the constitution or laws of the United States. And in Mclntlre v. 
Woody V Cranch 606, this court decided, that this portion of federal juris- 
diction could not be exercised by the circuit courts, unless expressly con- 
♦7fi^l ^^^''^^ *^y ^^^' Neither does this act give jurisdiction to the circuit 
-' court, in any case where a state is a party ; bui;, on the contrary, all 
original jurisdiction that is given to the federal judiciary, where a state is 
a party, is vested in the supreme court, and, with certain exceptions, in that 
court exclusively. The case before the court comes not within any of the 
836 



1824] OF THE UNITED STATES. 768 

Osbom V. United States Bank. 

exceptions ; so that, if it be a case of federal jurisprudence, it is exclusively 
vested in the supreme court. 

Should it ho conceded, that the state cannot be sued in the circuit court, 
and an attempt made to sustain the case and the jurisdiction against the 
individuals, upon the ground of necessity, lest there should be a failure of 
justice, it may be answered : First, that the reasons which exempt the state 
from direct responsibility, operate at least equally strong to exempt her 
from indirect responsibility. No necessity can warrant a judicial tribunal 
in disregarding the maxim, that that which cannot legally be directly done, 
cannot rightfully be effected by indirection. A second, and a more decisive 
answer, may be given — the supposed necessity does not exist. The case 
arises under the constitution and the charter. A suit directly against the 
state, may be prosecuted in the federal courts. The constitution has made 
the state amenable to justice before the supreme court of the nation. The 
national legislature have provided that this jurisdiction shall be exclusive. 
It cannot be defeated or evaded, by the selection of improper parties, in 
subversion of established practice, and of correct and *well-settled r^xa^ 
principles. The bill might have been filed in the supreme court ; ^ 
the injunction might have been allowed by a judge of that court, in vaca- 
tion ; the whole case might have been proceeded in, as the f ramers of 
the constitution intended. The high and solemn measure of citing a 
sovereign state before a court of judicature, to defend its attributes 
of sovereignty, and the exercise of its power, ought not to be permitted to 
any authority but the highest tribunal of the nation. I say nothing of conse- 
quences ; I look only to what is fit and proper in itself, adapted to the 
nature of man, to the organization of government, and consistent with the 
plain letter of the constitution. If this were not the case, if the constitution 
had conferred jurisdiction, but congress had omitted to make provision for 
exercising it by the supreme court, in an original form, still no necessity can 
justify an evasive assumption of it by any tribunal, much less by one to 
which the constitution never intended to intrust it. The bank must take 
the consequences, as in the case of other men who transact business, where 
congress have failed to make provision for vesting in the courts all the juris- 
diction conferred by the constitution. 

In the case of Mclntire v. Wood^ before cited, the court said, " when 
questions arise under the constitution of the United States, in the state 
courts, and the party who claims a right or privilege under them is unsuc- 
cessful, an appeal is given to the supreme court ; and this provision the 
legislature has thought sufficient, at present, for all the political purposes 
to be answered by *the clause of the constitution which relates to r<„.^- 
the subject." It must remain sufficient, until the law is changed, ^ 
whatever inconvenience may result to individuals. If, then, the case made 
in the bill be, in fact, a case against the state, in which the state is the 
solo party interested, and the defendants only ministerial agents, then the 
decree is erroneous, 1. Because the proper parties are not before the court : 
2. Because the circuit court cannot, under either the constitution or laws of 
congress, exercise jurisdiction over the proper party : 3. Because both 
the constitution and law vests exclusive jurisdiction of the case made in the 
supreme court. 

7. The last and the most important point in the case remains yet to be 

9 WuEAT.— 22 837 
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considered. It is, that the decree assumes that the Bank of the United 
States is not subject to the taxing power of the state of Ohio, and decides 
that the law of Ohio, the execution of which is enjoined, is unconstitutional. 
Upon this point, we ask the court to reconsider so much of their opinion in the 
case of Mc Culloch v. Maryland, as decides that the states have no rightful 
power to tax the Bank of the United States. The question, whether the 
Bank of the United States, as now constituted, is exempt, by the constitu- 
tion of the Union, from the taxing power of the state, depends upon the 
nature and character of the institution. If it stands upon the same founda- 
tion with the mint and the post-ofiice ; if its business can justly be assimi- 
^ , lated to the process *and proceedings of the federal courts, we admit, 
^ without hesitation, that it is entitled to the exemption it claims. The 
states cannot tax the offices, establishments and operations of the national 
goverilment. It is not the argument of the opinion, in Mc Culloch v. Mary- 
land, but the premises upon which that argument is founded, that we ask the 
court now to re-examine and reconsider. 

Banking is, in its nature, a private trade ; and is a business in which 
individuals may, at all times, engage, unless the municipal law forbid it. 
Where this is not the case, it is competent for individuals to contract 
together, and create capital, to be employed, in lending money, and buying 
and selling coin, bullion, promissory notes and bills of exchange. No law 
is necessary to authorize a contract between individuals, for concentrating 
capital to be thus employed ; nor does the business itself depend upon any 
special laws, for its creation or existence. An association thus formed, may 
take to themselves a name, and may establish rules and regulations to gov- 
ern them in the transaction of their business, and to determine their relative 
rigiits and duties among themselves. The general law not only recognises 
the obligation of this contract between the parties ; it recognises also the 
capacity of the association thus formed, to make contracts in the name they 
have assumed, and the right of the individuals, as joint partners, or one 
party, to enforce those contracts. The whole is a private concern : the 
capital is private property ; the business a private and individual trade ; the 
*'7ft'7 1 *convenience and profit of private men, the end and object. Such is 
J the true character of a bank, constituted hf individual stockholders. 
Its rights and privileges, its liabilities and disabilities, are all the rights, 
privileges, liabilities and disabilities of private persons. 

If the individuals thus associated apply for and obtain, from the legis- 
lative power of the country, a special law, creating them a corporation, what 
change does it effect in their condition ? A better answer cannot be given, 
than that contained in the definition of a corporation by this court : "A 
corporation is a artificial being, invisible, intangible, and existing only in 
contemplation of law. Being the mere creature of law, it possesses only 
those properties which the charter of its creation confers upon it, either 
expressly, or as incidental to its existence. These are such as are supposed 
best calculated to effect the object for which it was created. Among the 
most important, are immortality, and, if the expression may be allowed, 
individuality ; properties by which a perpetual succession of many persons 
are considered as the same, and may act as a single individual. They 
enable a corporation to manage its own affairs, and to hold property, without 
the perplexing intricacies, the hazardous and endless necessity of perpetual 
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conveyances, for the purpose of transmitting it from hand to hand. It is 
chiefly for the purpose of clothing bodies of men with these qualities and 
capacities, that corporations were invented and are in use." Dartmouith 
College v. Woodv)ard^ 4 Wheat. 634. 

*If the character of a corporation, as here defined, be regarded in r^i^^g 
granting a charter to a banking company, in the case stated, the ■- 
change effected in the condition of a company, by the charter, can be easily 
and readily comprehended. It relates to their character, not to their rights ; 
it would not change the nature of their business, but would afford facility 
in transacting it ; it would confer upon the whole one individual character, 
comprising, for particular purposes, the capacities of an individual ; but it 
would exempt them from liabilities, only so far as an express exemption was 
stipulated or granted. By the charter, they would be constituted an invisi- 
ble, intangible and artificial being, capable of perpetual existence, and of 
acting as an individual in the management of their appropriate affairs. But 
this would operate only to change the form, it would not alter the substance 
of things. These would still consist of the individuals that composed the 
association, and of the business in which they were engaged. This was dis- 
tinctly decided in the case of the United States Bank v. Deveavx^ 5 Cranch 
84. In that case, it was contended, that the character of the individuals 
was completely merged in the charter of incorporation. But this court 
adjudged otherwise ; they determined, that they could look behind the 
charter, and notice the character of individuals ; and the cases and the prin- 
ciples upon which this decision is founded, also establish, that ^courts i-^ch/iq 
may look beyond the charter, for all substantial and beneficial pur- ^ 
poses. 

When individuals, associated to carry on the trade of banking, apply to the 
legislature of the country for an act of incorporation, they found their appli- 
cation upon some benefit to be derived to the public from conferring upon 
them the character they ask. This public benefit may consist of the facili- 
ties afforded to the state, in the management of its fiscal concerns ; or it 
may consist in the convenience to the community, in the transaction of mer- 
cantile and other money affairs. It may arise from the payment of annual 
revenue, or a stipulated sum, into the public treasury. If the benefit to the 
public be considered a sufficient compensation for the faculty conferred, 
the corporation is created. But from this fact, in the language of this court, 
'^ nothing can be inferred, which changes the character of the institution, or 
transfers to the government any new power over it. The character of civil 
institutions does not grow out of their incorporation, but out of the manner 
in which they are formed, and the objects for which they are created." 
DartmoiUh College v. Woodward, 4 Wheat. 638. If, then, a banking asso- 
ciation be formed, the capital collected, the mode of transacting the business 
settled, and the whole concern regulated and established, before any appli- 
cation be made for a charter, it is clear, that the mere fact of enacting a 
law, creating the association a corporation, could not change its character. 
It was a company of *individuals, conducting a priv£^te trade, before ^^ 
it was incorporated, and it retained the same character afterwards. ^ 
The charter was granted to give facility to the individuals in the manage- 
ment of their private affairs ; not that, in virtue of that charter, they might 
share in the civil government of the countrjr. For special purposes, it con- 
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Btituted them an immortal boing ; but of this being, it has been correctly 
said, that " its immortality no more confers on it political power, or a politic 
cal character, than immortality would confer such power or character on a 
natural person." 4 Wheat. 656. If, in fact, the incorporation be obtained 
before the association is formed, does it vary the principle ? It is supposed 
and insisted, that it does not. If the corporation be originated for the 
management of an individual concern ; if it be based upon contract between 
individuals ; if its great end and principal object be private trade and pri- 
vate profit, its character must be the same, whether the trade commenced 
precedent or subsequent to the incorporation ; whether the individuals 
solicited the charter, or the legislature invited the individuals. The character 
of the association must be ascertained by the same rules, and it must be sub- 
ject to the same legal consequences. 

We may suppose, then, that individuals resident in everj part of the 
Union, and in foreign countries, have associated for the purpose of establish- 
ing a bank, with a capital of $28,000,000; that they have actually collected 
^ , this capital together *in the city of Philadelphia, and, no law pro- 
-' hibiting such a measure, have commenced trading as bankers. Not 
finding sufficient employment for their capital, at that place, they establish 
a banking-house in New York, one in Boston, and one in Baltimore, where 
they carry on a profitable business. It is perfectly clear, that all this may 
be done, if no state law be contravened, by individuals in their natural 
capacities. But it is equally clear, that the capital thus employed, and the 
business thus transacted, must be subject to the regulations of the respective 
states, and that the parties must be subject to all the inconveniences 
and embarrassmentsT resulting from the death of its members, and from 
the transfers of its shares and interests ; from the perplexing intricacies, the 
hazardous and endless necessity of perpetual conveyances for transferring 
their property, as well as the still greater inconvenience of pursuing its 
rights and enforcing its contracts in courts of justice. Deriving great 
advantage from itb trade, anxious to extend it into other states, and to 
be relieved from the embarrassments incident to a joint-stock company, 
not incorporated, the corporation apply to the congress of the United States 
for an act of incorporation. But this congress cannot confer, unless the 
association can be employed by the national government in the execution of 
some of the powers with which it is invested by the constitution. All the 
powers of the government must be carried into operation, by individual 
agency, either through the medium of public officers, or contracts made 
4l^J^.n^ ^^^^ iudividuals. Can any public office be created, *or does one 
J exist, the performance of which may, with propriety, be assigned to 
this association, when incorporated ? If such office exist, or can be created, 
then the company may be incorporated, that they may be appointed to exe- 
cute such office. Is there any portion of the public business, performed by 
individuals upon contracts, that this association could be employed to per- 
form, with greater advantage and more safety to the public, than an indi- 
vidual contractor? If there be an employment of this nature, then, may 
this company be incorporated to undertake it. 

There is an employment of this nature. Nothing can be more essential 
to the fiscal concerns of the nation, than an agent of undoubted integrity 
and established credit, with whom the public moneys can^ at all times, be 
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safely deposited. Nothing can be of more importance to a government, 
than that there should be some capitalist in the country, who possesses the 
means of making advances of money to the government, upon any exi- 
gency, and who is under a legal obligation to make such advances. For 
these purposes, the association would be an agent peculiarly suitable and 
appropriate. There are also other minor employments, such as the trans- 
mission of the revenue from one place to another, for the performance of 
which this company would be a most safe and certain agent As, then, this 
association may thus be connected with the public interest, and made useful 
and advantageous to the government, by conferring a charter upon them, 
the power of securing to the nation these benefits, advantages and con- 
veniences, *re8ults to the national legislature. A just construction n^^^^ 
of their constitutional powers, invests them with authority to incor- ^ 
porate a banking company, upon the basis of contracting with the institution 
thus created, for the performance of certain public employments, beneficial 
to the nation, and necessary to be performed by some one. 

The mere creation of a corporation, does not confer political power or 
political character. So this court decided, in Dartmouth College v. Wood- 
ward, already referred to. If I may be allowed to paraphrase the language 
of the chief justice, I would say, a bank incorporated, is no more a state 
instrument, than a natural person performing the same business would be. 
If, then, a natural person, engaged in the trade of banking should contract 
with the government to receive the public money upon deposit, to transmit 
it from place to place, without charging for commission or difference of ex- 
change, and to perform when called upon, the duties of commissioner of 
loans, would not thereby become a public officer, how is it that this artificial 
being, created by law for the purpose of being employed by the government 
for the same purposes, should become a part of the civil government of the 
country ? Is it, because its existence, its capacities, its powers, are given by 
law ? because the government has given it power to take and hold property 
in a particular form, and to employ that property for particular purposes, 
and in the disposition of it to use a particular name ? because the govern- 
ment has sold it a privilege *for a large sum of money ; and has bar- r^s^,. . 
gained with it to do certain things ; is it, therefore, a part of the very 1- 
goverment with which the contract is .made ? If the bank be constituted a 
public offiqe, by the connection between it and the government, it cannot be 
the mere legal franchise in which the office is vested ; the individual stock- 
holders must be the officers ; their character is not merged in the charter. 
This is the strong point of the Mayor and Commonalty v. Wood, upon 
which this court ground their decision in the Bank v. Deveaux, and 
from which they say, that cause could not be distinguished. Thus, aliens 
may become public officers, and public duties are confided to those who owe 
no allegiance to the government, and who are even beyond its teriitorial 
limits. 

With the privileges and perquisites of office, all individuals holding 
offices, ought to be subject to the disabilities of office. But if the bank be 
a public office, and individual stockholders public officers, this principle does 
not have a fair and just operation. The disabilities of office do not attach 
to the stockholders ; for we find them everywhere holding public offices, 
even in the national legislature, from which, if they be public officers, they 
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are excluded by the couBtitution, in express terms. If the bank be a publio 
institution of such character as to be justly assimilated to the mint and the 
post-office, then it charter may be amended, altered or even abolished, 
at the discretion of the national legislature. All public offices are created 
^ 1 *purely for public purposes, and may, at any time, be modified in such 
-■ manner as the public interest may require. Public corporations par- 
take of the same character. So it is distinctly adjudged, in Dartmouth 
College v. Woodipard. In this point, each judge who delivered an opinion 
concurred. By one of the judges, it is said, that "public corporations are 
generally esteemed such as exist for public political purposes only, such 
as towns, cities, parishes and counties, and in many respects, they are so, 
although they involve some private interests ; but strictly speaking, public 
corj^rations are such only as are founded by the government for public 
purposes, where the whole interest belongs also to the government. If, 
therefore, the foundation be private, though under the charter of the 
government, the corporation is private, however extensive the uses may be to 
which It is devoted, either by the bounty of the founder, or the nature and 
objects of the institution. For Instance, a bank created by the government 
for its own uses, whose stock is exclusively owned by the government, is, in 
the strictest sense, a public corporation. So, an hospital created and endow- 
ed by the government for general charity. But a bank, whose stock is 
owned by private persons, is a private corporation, although it is erected by 
the government, and its objects and operations partake of a public nature. 
The same doctrine may be affirmed of insurance, canal, bridge and turnpike 
companies. In all these cases, the uses may, in a certain sense, be called 
*^*7fKi P^*^'*<5> ^^* ^^® corporations are private ; as much *so, indeed, as if 
' J the franchises were vested in a single person." 4 -Wheat. 608. If 
the court adopt this reasoning of one of themselves, the point is decided. 
The act of incorporation, in the case supposed, does neither create a public 
office, nor a public corporation. The association, notwithstanding their 
charter, remain a private association, the proprietors and conductor of 
a private trade, bound by contract, for a consideration paid, to perform 
certain employments for the government. 

The qualities and capacities which are ordinarily conferred upon a pri- 
vate corporation, have already been stated. These congress must have 
power to confer, for they cannot create a corporation, unless they can confer 
the qualities and capacities requisite to its constitution. It must be remem- 
bered, that this power in the national legislature, to create a private corpo- 
ration, is not a general, but a special power, limited to cases where the 
corporation, when created, may be employed by the government as an 
appropriate agent in the transaction of public affairs. It is not essential to 
the creation or existence of a corporation, that any uncommon or extraordi- 
nary privilege or exemption should be conferred upon it. It is, therefore, 
beyond question, that the admitted power of creating, in its strict and 
proper sense, does not include or imply a power to exercise discretion in con- 
4:^Hfji f erring privileges. If this be attempted, it is *open for inquiry, 
' J whether such privilege be compatible with the constitution. 

Before the act of incorporation, the association, we have supposed, was 
necessarily subject to the law of the state in which it transacted business ; 
that law, whatever it might be, entered into and operated upon all their 
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coutracts. By that law, tlieir property was protected, and for that protec- 
tion, the property was subject to equal ratable taxation. The ordinary 
qualities and capacities conferred upon a corporation, would not place the 
protection of the property under a different law, nor exempt it from bearing 
its proportion of legal burdens ; to effect this, an extraordinary provision 
must be inserted in the charter. This kind of immunity is not incident to 
a corporation ; the power to create one does not include the power to confer 
Buch immunity upon it. It is not essential to its creation or existence, and 
is not, therefore, within the sphere of national legislation. 

A state is invested with constitutional power to levy a tax upon stamps, 
and may extend its operation to all the dealings of individuals. It cannot 
subject the transactions of the national government to the payment of such 
tax, because the operations of that government are national, and not subject 
to the power of any of its parts. If the nation borrow money, it is compe- 
tent for the nation to decide upon the evidence to be given of the debt. It 
would be absurd, to subject this national measure to the municipal regula- 
tions of one of its parts, and thus permit a part to assess a tax upon the 
whole. But if the national government *incorporate a company of pri- r^^^Q 
vate bankers, who, before th^y received their charater, were subject *■ 
to the payment or this tax, their subsequent exemption from it would not 
seem to be a necessary consequence, unless they were constituted a public 
institution. If they remained mere private dealers, with only increased 
facilities, and a new faculty conferred upon them, it would seem a rational 
inference, that their private duties and liabilities also remained. Supposing 
them to remain a private corporation of trade, the tax collected from them 
would be abstracted, not from the national treasury, but from the pockets of 
private men. The supposition, that this tax is incompatible with the 
capacity to trade, conferred in the charter, proceeds upon the hypothesis, 
that that capacity partakes of the character of the government that confers 
it, and is, therefore, supreme. Unquestionably, such would be the fact, if 
the bank w^ere a public corporation ; if it were created by the govemnent 
for its own uses ; and if the stock were exclusively owned by the govern- 
ment. But if it remain a private corporation, then the capacity given in the 
charter ought to be regarded as that which is adapted to the character of 
the party receiving it : a capacity properly appertaining to private individ- 
uals, which necessarily imports, that it is to be enjoyed like other individual 
rights, subject to the municipal law. 

A stamp duty is one mode of collecting revenue from individuals engaged 
in private trade, but it is not the only mode. The principle which exempts 
the Bank of the United States from the *payment of a stamp duty r^^..^ 
imposed by a state, is supposed to exempt it from the payment of any ^ 
tax assessed by state authority. It is deemed an incident attached to the 
charter, because that charter is conferred by the supreme authority. It is 
said, tliat if any other than the supreme authority that confers the faculty, 
is permitted to tax the trade or business to be carried on under it, the faculty 
itself may be rendered useless, and the object of granting it entirely defeated. 
The power to confer the faculty, and the power to tax the business, if vested 
in different hands, are thus held to be incompatible, and from this incom- 
patibility the exemption is deemed a necessary incident to the charter, 
because, without it, it cannot exist. For we must here repeat, that this 
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court have said, that a corporation " possesses only those properties which 
the charter of its creation confers upon it, either expressly, or as incidental 
to its very existence." 4 Wheat. 686. 

This position involves several inquiries, which may be embraced in 
an examination of the reasons assigned for considering this exemption as an 
incident attached to the charter, and in an investigation of the powers of 
congress to confer this exemption, in express terms, if it cannot be sustained 
as incidental to the very existence of the bank. The fact, that a private 
corporation, created by the sovereign or supreme power, is not, therefore, 
^ , clothed with any portion of the political character *or political power 
-• of its creator, is asserted by the concurring opinions of the judges of 
this court, and is established by its judgment in the case of Dartmouth Col- 
lege V. Woodward, That an exemption from taxation for public pur- 
poses, by an inferior legislative power, is not incident to a corporation created 
by the supreme power, is a just inference from the doctrines laid down in 
the case just cited, and from the whole history of private corporations, down 
to the decision of this court in McCulloch v. Maryland. 

The power of assessing taxes is always a legislative power ; but in our 
government, and in that of England, from which many of our institutions, 
and most of our principles of jurisprudence, are derived, this power is exer- 
cised by other authorities than the national and state legislatures. Counties, 
cities, towns, boroughs and townships, have bodies of magistracy authorized 
to assess taxes for various specific purposes. We have the high authority of 
Lord Coke himself, that the justices of a city, shire or riding, in England, 
might assess a tax upon the property of corporation, for the repair of 
bridges. 2 Inst. 697, 700. And in the King v. Gardner ^ Cowp. 83, it was 
decided by the court of king's bench, that a corporation was subject to be 
assessed for poor rates, even as a corporation. In these cases, it was not 
pretended that exemption from taxation was an incident to the corpora- 
tion. 

^ , *If a state legislature incorporate a company to construct a turn- 
J pike- road, such charter would be predicated upon the advantage the 
community would derive from the road ; yet no man would suppose, that 
the horses, cattle, carriages and other implements employed and used by the 
company, would be exempt from county levies, poor rates, and* other bur- 
dens to which the other property of the individuals was subject. And if a 
general tax upon business or income was assessed, it would not be pre- 
tended, that the amount received for tolls would be exempt from this tax, 
upon the ground, that a right to have the corporate property and corporate 
business exempt from taxation, was an incident of the charter. This argu- 
ment is applicable to every speoies of individual business, conducted by 
private corporations. If exemption from any particular tax be claimed, 
it is founded upon a privilege specifically granted in the charter, it is not 
claimed as an incident to the grant. It is not uncommon, that almost every 
species of business carried on within the boundaries of a city, is subject to 
be taxed by the city magistracy, for city purposes. Should this general 
authority to tax, extend to bankers, money-lenders, brokers, and others trad- 
ing in money, notes, stocks, bills of exchange, &c., would the mere fact, that 
the sovereign authority granted to the individual or individuals carrying on 
any one of these employments, a corporate character, operate to exempt 
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sucli individual or individuals from the payment of a city tax, to which he 
was liable before the corporate character was bestowed upon him ? 

♦Private corporations, emanating from state authority, and ulti- pi^oo 
mately connected with the private and public welfare, are numerous ■■ 
in all our commercial cities. Such are fire and marine insurance companies. 
Are these regarded as exempt from taxes assessed by the city magistrates ? 
Have they ever claimed such exemption ? Has it ever been conceded to 
them ? In all the cases put, it is evident, that the body of inferior magistracy, 
authorized to levy a tax, iip they be not limited as to the amount, which 
is frequently not the case, may assess upon the corporation an amount 
which their bcfsiness could not pay, and thus defeat the object for which 
the charter was obtained. That such exemption, as an incident of their 
charter, has never been claimed by such corpoi*ations, is strong proof that 
it was not supposed to exist. It may be said, that the inferior magistracy and 
the corporations, in the cases supposed, both derive their authority from the 
same source, and that it is competent for the authority that created both, 
so to regulate and control their operations, as to prevent one from being 
destroyed by the other. This may be granted, without affecting the argu- 
ment. If the exemption be incident to the corporation, regulations are 
unnecessary. The power of the national legislature to confer this exemp- 
tion upon a corporation created by it, in express terms, is one thing. That 
it exists as an incident to the charter, without any express provision, is a 
very different proposition. 

It is distinctly admitted, in the case of Mc CxiUoch v. Maryland^ that 
the real property of the *bank may be taxed, and that the stock held r#„Qo 
by residents of the state may be taxed. But it is asserted, that the I- ' 
operations of the bank are exempt, because they are the means of the 
national government ; and it is only by the total exemption of the opera- 
tions of the bank from the taxing power of the states, that our institutions 
can be relieved from the absurdity of a power, in one government, to pull 
down what another may build up, and a right in one government to destroy 
what there is a right in another to preserve. But if the real property of 
the bank and its stock may be taxed, it is as completely within the power 
of the states to destroy it by taxation, as it is by taxing its operations. The 
states may tax the stock owned by its citizens, so high as to compel them 
to retain it at a loss. Every state in the Union, by adopting this course, 
may paralyze the operations of the bank, as effectually as any other mode. 
If the states act in concert, there is an end of the bank ; and that which the 
national government have built up, is prostrated by the states. The conces- 
sion, then, that the exemption is qualified, admits the very mischief which 
it is set up to prevent. Whatever misapprehension may have prevailed with 
respect to the operations of the bank, it certainly never can be asserted, 
that the individual stock of the members, or the real estate of the company, 
are the means of the government, and, as such, exempt from taxation. And 
while these are subject to taxation by the states, it would seem difficult to 
sustain the position upon *which the operations of the bank are held r<j,-p . 
to be exempt. L 

We can well understand, how an absolute exemption may be a conse- 
quence of the character of the corporation established. Ceitaiuly, it would 
be an incident of this bank, were it established solely for public use, and 
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were the stock wholly owned by the nation. But a qualified exemption 
must, in its very nature, depend upon specific provision. It is so connected 
with considerations of policy, and interwoven with the exercise of discre- 
tion, that it cannot be conceived, how it is to exist otherwise than by special 
creation or enactment. No such exemption, either general or qualified, has 
heretofore been regarded as an incident to the creation of a private corpo- 
ration. On the contrary, e^ery corporate privilege, beyond the creation of 
individuality of character and of capacity, has been founded upon special 
grant. In the case of Head v. Providence Insurance Company^ 2 Cranch 
167, this court declared, that a private company, "in its corporate capacity, 
is the mere creature of the act to which it owes its existence. It may cor- 
rectly be said, to be precisely what the incorporating act has made it, and 
to be capable of exerting its faculties only in the manner in which that act 
authorizes." And this principle has been recognised in every case where 
the rights, privileges and powers of a corporation have been considered, 
except in respect to the bank. 

HLHor-i *I^ we examine the claim of this particular corporation, to attach 
-' to itself this exemption, as incident to its charter, upon what ground 
is it to be distinguished from private corporations generally ? It is said, 
that it is an instrument employed by the national government in the execu- 
tion of its powers, and for that reason, cannot be taxed ; that, in this par- 
ticular, it is distinguishable from all other corporations. In what sense is it 
an instrument of the government? and in what character is it employed as 
such? Do the government employ* the faculty, the legal franchise, or do 
they employ the individuals upon whom it is conferred ? and what is the 
nature of that employment ? does it resemble the post-ofiice, or the mint, or 
the custom-house, or the process of the federal courts ? 

The post-office is established by the general government. It is a public 
institution. The persons who perform its duties are public officers. No 
individual has, or can acquire, any property in it. For all the services 
performed, a compensation is paid out of the national treasury ; and all the 
money received upon account of its operations, is public property. Surely, 
there is no similitude between this institution, and an association who trade 
upon their own capital, for their own profit, and who have paid xhe govern- 
ment a million and a half of dollars for a legal character and name, in 
which to conduct their trade. Again, the business conducted through the 
agency of the post-office, is not in its nature a private business. It is of a 
*786l P**^^'^ character, and the *charge of it is expressly conferred upon 
-* congress by the constitution. The business is created by law, and is 
annihilated, when the law is repealed. But the trade of banking is strictly 
a private concern. It exists, and can be carried on, without the aid of the 
national legislature. Nay, it is only under very special circumstances, that 
the national legislature can so far interfere with it, as to facilitate its opera- 
tions. The post-office executes the various duties assigned to it, by means 
of subordinate agents. The mails are opened and closed by persons invested 
with the character of public officers. But they are transported by individ- 
uals employed for that purpose, in their individual character, which employ- 
ment is created by and founded in contract. To such contractors, no official 
character is attached. These contractors supply horses, carriages and what- 
ever else is necessary for the transportation of the mails, upon their own 
346 
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account ; the whole is engaged in the public service. The contractoi*-, his 
horses, his carriage, his driver, are all in public employ ; but this does not 
change their character. All that was private property, before the contract 
was made, and before they were eagaged in public employ, remains private 
property still The horses and the carriages are liable to be taxed as other 
property, for every purpose for which property of the same character is 
taxed in the place where they are employed. TTie reason is plain : the con- 
tractor is employing his own means to promote his own private profit, and 
the tax collected is from the individual, though assessed upon the 
•means he uses to perform the public service. To tax the transporta- r^i^g.^ 
tion of the mails, as such, would be taxing the operations of the ^ 
government, which could not be allowed. But to tax the means by which 
this transportation is effected, so far as those means are private property, is 
allowable ; because H abstracts nothing from the government ; and because, 
the fact that an individual employs his private means in the service of the 
government, attaches to them no immunity whatever. 

It is only in this character, that the bank is in public employ. The busi- 
ness it transacts for the government, originates in contract. It receives the 
public treasure upon deposit, and pays it out upon the checks of the proper 
officer. This is an individual business, transacted for the government, pre- 
cisely as if it were an individual concern. It receives the cash of individuals 
upon deposit, in the same manner, and in the same manner pays it out. 
It is one department of its trade, by which it makes individual profit. Any 
private person, or moneyed corporation, may be employed to do the same 
thing ; and as to that, would be in the employment of the government ; 
would be an instrument used by the government — a means of executing its 
powers. Yet it has never been supposed, that such employment constituted 
a public office, or that the person employed was thereby invested with 
official character. All these contracts are made with a view to the profit- 
able employment of individual exertion, and are performed by individual 
means, in the private personal character of the contractor. They are, of 
course, subject to *the municipal law ; by it they must be protected r*tjoQ 
and enforced, and therefore, cannot be exempt from its exactions. ^ 

The carriages and horses of the contractor for transporting the mail, is 
a stronger case than that of the bank. The transportation of the mail is 
the principal object for which the team and vehicle are engaged ; the business 
of carrying passengers and baggage, is merely incidental. Public service is 
the first great object ; its employment as a means of travelling, by individu- 
als, is but secondary. But in the case of the bank, the private trade of the 
company is the great object of pursuit, and the end of their exertions; the pub- 
lic business is subordinate and incidental, and is, in reality, a very essential 
means of promoting that private gain, which is the principal, if not the 
sole object of the corporation. Again, in this case of the mail, the contrac- 
tor receives a stipulated sum, as a compensation for his services. He takes 
upon himself a burdensome and hazardous emplement. But the bank, on 
the contrary, receive a privilege, a substantial pecuniary advantage, result- 
ing necessarily in the augmentation of the private individual wealth of the 
stockholders ; of this advantage they are the purchasers, not for the public 
account, but for private use. The post-office, as such, that is, the mere legal 
entity created by the law, cannot be taxed, because it is a public institution. 
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The moneys received for postage cannot be taxed, because they are public 
*7ftOl property. This immunity attaches to their public *character. But 
-• the building in which the post-office is kept, is a proper subject of 
taxation, because it is private property ; and the fact, that it is an instru- 
ment used or employed by the government, in the execution of its powers, 
attaches to it no immunity. 

The mint, the custom-house, the process of the federal courts, bear still 
less analogy to the bank than the post-office. They partake less of the char- 
acter of private business. The functions they perform are more palpably 
of a public nature, requiring the personal agency of individuals, rather 
than the imployment of private property, in their performance ; especially, 
the papers of the custom-house, and the proceedings of the federal courts. 
However much individuals may be interested in the existence and preserva- 
tion of these documents, yet they are not, in their nature, subjects in which 
a right of property can be acquired. If it ever could have been supposed, 
that these were subjects of taxation by the states, the argument of the opinion 
in the case of McCtUloch v. Maryland^ demonstrates the absurdity of such 
supposition. Because, to all these institutions exemption, from state taxation 
is attached, as an incident essential to their very existence, it does not follow, 
that the same exemption attaches to the bank, unless its character, end and 
object are the same. It seems to us impossible, that this can be maintained. 
If it cannot, what is there peculiar to the constitution of this corporation, 
that should attach to its charter an exemption not incident to other corpora- 
♦^onl ^^^°^^ Surely some foundation for this extraordinary *character, 
' ^ unknown to other establishments of the same nature, ought to be 
made out by those who claim it. 

I am aware, that an indefinite, indistinct, confused idea exists, by which 
the charter, and the private trade, and the stockholders, and the govern- 
ment, are combined together, and the whole made to produce a something 
which cannot well be defined, but which is called a public institution. This 
might produce some legal effect, if we were compelled to contemplate this 
something only as a creation of the national government, by the name of 
the Bank of the United States, If its legal envelope, and Jegal name, con- 
stituted its whole character, or if these could be used so as to shut out all 
further inquiry into that character, its claim to the incidents and immuni- 
ties of a public institution might rest upon some sort of foundation. But 
this misconception of its character vanishes, when we are permitted to 
examine all its constituent parts. We have seen, that the persons who 
compose it are not public officers ; that the business it pursues is not a 
public business, and that its agency for the government is that of a pnvate 
individual: from none of which it can derive of any exemption not common 
to private corporations. 

The charter itself, abstracted from the individuals upon whom it is con- 
ferred, must be without any operative effect. It is in the nature of grant; 
but a grant is nothing, unless there be a grantee to take, as well as a subject 
to be granted. When an association of individuals is formed, and entitle 
♦'701 1 ^^e^selves to a grant of corporate franchises, *eoas to give operative 
J effect to that grant, they acquire in it a private vested right ; it be- 
comes their private property ; and so long as they comply with its terms, 
they can no more be disturbed in the possession of it, by the grantors, than 
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by a third person or stranger. Such is the situation of the bank. The 
charter is their property, derived, to be sure, from a public grant, but, never- 
theless, as distinctly the private property of the individuals, as if derived 
from a contract or grant from individuals, its former proprietors. Why is 
it an incident to this species of property, that it should be exempt from 
taxation by the states ? 

One reason only is offered. It is granted by the national government; 
and if the states can tax it, they may, in effect, render it useless to the 
grantees. But the states may confessedly exercise this power over the 
employments and property of individuals. All property is held subject to 
it, when held by individuals, no matter whence it is derived. In Ohio, the 
state cannot tax the public lands, while owned by the government, nor for 
five years after they become the property of individuals. She is bound by 
contract on this point. But it never was conceived, that because it was 
once owned by the nation, and the title to the individual derived from a 
national grant, the states could not tax it. Restricted as this power of 
taxation is, in the state of Ohio, yet there can be no possible difficulty in so 
employing it, as to defeat all future sales of public lands within that state. 
It is only to provide by law for assessing such tax upon all lands hereafter 
sold, to be collected after *the expiration of five years from the sale, r ^j^^^ 
as would render the lands a burden to the proprietor, and the object ^ 
would be effected. Yet the power to do this would hardly be held a suffi- 
cient ground for attaching to lands thus sold, an exemption from state taxa- 
tion as incident to the grant. Why should a grant of franchises be distin- 
guished from a grant of land, when the grantee, in both cases, receives it 
in confirmation of a purchase from the government, to be held as his own 
individual property ? We are warranted by the opinion of at least one of 
the judges of this court, in asserting, that " a grant of franchises is not, 
in point of principle, distinguishable from a grant of any other property." 
4 Wheat. 684. If this be correct, then there can be no reason for attaching 
any exemption to a grant of franchises, because the grant is conferred by 
the national government. The grantee must hold the property subject to 
all the burdens which might be imposed upon it, had he obtained it from 
any other source. 

It may be objected, that this doctrine asserts a power in the states to tax 
the patent-rights granted by the national government. And why not ? By 
the grant, it is constituted individual property; but does the power con- 
ferred upon the national government, to secure to the authors of useful 
inventions the exclusive use of their machines, necessarily attach to the 
patent for such exclusive right, an exemption from taxation also ? Is it not 
enough, that the inventor of a new species of property *may be r^^Qo 
secured in a monopoly of its employment ? Does the mere fact of ^ 
conferring such monopoly, of necessity, imply a right to enjoy it, exempt 
from the burdens to which other property is subject? How far is this 
exemption to be carried ? Would it exempt a steam-loom from a general 
tax upon looms ? or a steam-mill from a general tax upon mills ? Would a 
barrel of flour be subject to taxation, if, in the process of manufactory, it 
were carried from the meal-chest to the cooling-room upon a miller's 
shoulder; but exempt, if it were hoisted by elevators, or gathered to the 
bolt-hopper by a hopper-boy ? Does this exemption attach to the grant, 
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only iu the hands of the monopolist, or extend also to bis grantees of the 
monopoly? Is the exemption to be withdrawn, so soon as the invention 
passes into the hands of the mechanic for practical purposes ? or does it 
adhere to the machinery, and attach to the fabric manufactured? At what- 
ever point it is withdrawn, the same consequences may follow. The power 
of state taxation, if it attach at all, may be so used as to render the patent of 
very little value. If the patent itself, or the machinery, when constructed, 
or the employment of such machinery, or the fabrics manufactured by it, may 
be taxed, an excessive tax, can, in one way as well as another, affect the bene- 
fits derived by the patentee from the patent, and may even prevent its use. 
Still, in this respect, it stands upon the same footing with other pri- 
vate property, and there is no sound reason for conferring upon it any 
*'7QAl *^^S^^^ privilege. Everything in the nature of property, produced 
-' by the labor of the husbandman and the mechanic, may be taxed. 
They have no other security that the tax may not be excessive and oppres- 
sive, than what is afforded by their weight in the government, and a sense 
of justice in legislative assemblies. If the power of genius be so applied as 
to produce anything in which the inventor claims a property, this product 
of labor must be treated as other productions of the same class. No special 
exemptions are necessary incidents of its invention or creation. So far, 
then, as there is a just analogy between the bank and patent-rights, so far 
they are alike to be looked upon as private property, and no exemption from 
taxation can be conceded to either, as an incident of the franchise conferred 
upon them by a grant from the national legislature. 

Last of all, this exemption from taxation is not an incident essential to 
the very existence of the bank ; the bank may exist without it ; may exist 
beneficially without it, as we contend, did exist for twenty years without it, 
and was extensively useful.- This exemption may conduce much to its con- 
venience, and, perhaps, very considerably to its profit. But many things 
may be convenient and beneficial, in the account of mercantile profit or 
bank dividends, which are not necessary to the very existence of the corpo- 
ration. Certainly, the exemption from taxation is of this character. It is 
not incident to the corporation. If necessary to secure to it the most 
beneficial uses of its corporate franchises, it must obtain it by a special 
^ , *grant ; it must be specially inserted. An inquiry, how far congress 
-* have constitutional power to do this, were they to attempt it, would 
still further elucidate the erroneous character of the position, that it is an 
incident of the charter, independent of special grant. 

Clayy for the respondents, declined arguing the question of the right of 
the state of Ohio to tax the bank, considering it as finally determined by the 
former decision of the court, which was supported by irresistible arguments, 
to which he could add no further illustration. But this was not, like the law 
of Maryland, a case of taxation. It was a law enacted for the purpose of 
expelling the branches of the bank from the state of Ohio, by inflicting pen- 
alties amounting to a prohibition. It might be called a bill of pains and 
penalties. An examination of its provisions would show, that the penalties 
were greater in amount than the entire dividends. It was unequal and 
unjust in its operations. It was a confiscation, and not a tax. It was the 
same on the branch at Cincinnati, which bad a capital of one millioq and a 
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half, with that at Chilicotbe, which had only a capital of half a million of 
dollars. It was obvious, that if one state could, in this manner, expel one of 
the offices of discount and deposit from its territory, every state might do 
the same thing. If one state may expel a branch, another state may expel 
the parent bank itself ; and thus this great institution of the national gov- 
ernment, would be extirpated and destroyed *by the local govern- r^i^Q^ 
ments, within whose territory it was established. ^ 

Is it possible, that against this highly penal law, there is no preventive, 
peaceable remedy ? that the bank must submit to the alternative of with- 
drawing its branches, or of paying the penalty ? that it must do this, not for 
one year, but for the whole period of its existence ? Is it possible, that our 
jurisprudence should be so defective, that the law of the whole may be 
defeated in its operation by a single part ? that if a state shonld lay a duty 
on imports or tonnage, contrary to the express provisions of the constitu- 
tion, no adequate means could be found to prevent its collection by the offi- 
cers of the state government ? 

All these propositions must be maintained by our opponents, or they 
must surrender their cause. It is, accordingly, contended by them, that the 
remedy is misconceived, first, because the state is not made a party. But if 
such parties are before the court, as will enable it to make an effectual 
decree, it will proceed, although there be improper parties made, or parties 
omitted, who might have been made. Such is the practice where jurisdic- 
tion is sustained in the circuit court against some parties, against whom an 
effectual decree can be made, although others are omitted, on account of 
their being absent, or citizens of the same state with the plaintiff. The true 
ground seems to be, that if the court can give redress ; if its decree can be 
rendered effectual ; if the party can *be put in possession of the thing r^st^g.^ 
claimed, the court will proceed. Here, the party omitted, is a sover- *- 
eign state, who is entirely exempt from jurisdiction. The court will, there- 
fore, proceed against the other proper parties. 

But it also insisted, that the remedy is misconceived, because a state is 
the real party defendant. We deny, that a collateral or contingent interest, will 
necessarily make a party who must be joined. The slate is not a formal 
party on the record ; and that the state is not necessarily a party, by reason 
of its incidental interest, is conceded by the admission, that the bank might 
have recovered in trover, trespass or detinue, against the defendants who 
actually took the money. That the suit concerns the public acts of an 
officer of the state government, who is one of the defendants, does not make 
the state itself a necessary party. This is the settled law of the court. In 
the case of the United States v. Peters, 5 Cranch 115, it was held that, al- 
though the interests of a state may be ultimately affected by the decision of 
a cause, yet if an effectual remedy can be had, without making the state a 
defendant to the suit, the courts of the United States are bound to exercise 
jurisdiction. So, in England, in the Grenada Case ( Campbell v. Holly Cowp. 
204), the fiscal rights of the sovereign were drawn directly in question, and 
finally determined, by a suit brought by an individual, to recover back from 
the collector of the customs of the island, the amount of duties unconstitu- 
tionally *levied by that officer. The party there was not compelled r^^^^^ 
to resort to his petition of right, or any other mode of proceeding L ' 
peculiar to claims against the crown. The immunity of one of the stati s of 
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this Union from suits in the courts of justice, is not greater than that oT the 
crown in England. The constitution merely ordains, that a state, in its sov- 
ereign capacity, shall not be sued. It does not ordain, that the citizen shall 
not have justice done him, because a state may happen to be collaterally 
interested. It does not ordain, that a law of the United. Slates shall be vio- 
lated, to the prejudice of a citizen, because a law of the state happens to 
come under consideration. If the state of Ohio is a party, so is the govern- 
ment of the United States a party in its sovereign interests, which are more 
sacred and important than mere proprietary interests. But even if the state 
be a party, that circumstance would not oust the jurisdiction of the court, 
in a case arising under the constitution and laws of the Union. There, the 
nature of the controversy, and not the character of the parties, must deter- 
mine the question of jurisdiction. Such is conceived to be the spirit and 
effect of the decision of the court, in the case of Coliens v. Virginia, It is 
competent for congress to determine what court shall have jurisdiction in 
this class of cases, which it has done as to the bank, by giving it the right 
of suing in the circuit courts of the Union. 

*7QQl Again, if the state is to be considered a party, *it is a party plaintiff. 
J The state is the actor, and the bank is a defendant. In form, it may 
not be so, but the substance is to be regarded. The injunction is essentially 
a defensive proceeding. Suppose, the state, or even the United States, had 
recovered a judgment against the bank, might not the proceedings upon 
that judgment be enjoined ? And is the nature of the case varied, because 
the proceeding is here in pais ? Suppose, the state had proceeded by dis- 
training for the tax, and the bank had replevied, who would have been both 
the real and technical plaintiff in that case ? The whole case is to be con- 
sidered according to its true nature and character, which is, that of a pro- 
ceeding by the state to recover a tax or penalty ; and the bank resorts to its 
natural protector for defence, by means of an injunction, which is a parental, 
preventive, peaceable remedy. 

It is said, that this is a case of trespass only, and that the party ought to 
have been left to his appropfiate remedy at law. But this is not a case of 
a solitary remediable trespass. It is one of annual, of repeated, vexatious 
occurrence, for which an injunction is the appropriate remedy. All injunc- 
tions are discretionary, and granted upon th** peculiar circumstances of the 
case. The jurisdiction of a court of equity as to injunctions, has been 
always considered a most useful one, and, of late years, they have been dis- 
pensed with a much more liberal hand than formerly. They are granted to 
prevent fraud or injustice ; to stay proceedings in other courts ; to restrain 
♦ftoftl ^^ infringement of patent and copyrights ; to restrain the *transfer 
J of negotiable instruments, where the transfer will defeat the object 
of the suit ; to stay waste, in which case they have superseded the common- 
law remedy by writ of estrepement. In the case of patents and copyrights, 
it is not necessary to establish previously the right at law, for it is grounded 
on an act of pailiament, and appears by record. (1 Madd. Ch. 113, 123, 128, 
and cases there cited.) The principle on which injunctions in all these cases 
are granted, is to prevent a wrong, where damages would not give adequate 
relief. So, there are cases where bills of peace have been brought, though 
a mere general right was claimed by the plaintiff, and no privity between 
him and the defendants, nor any general rights on the part of the defend- 
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ants, and where many more might bo concerned than those brought before 
the court. Such are bills for duties, as in the case of the City of London 
y. Perkins, In the present case, it is quite clear, that it would be an idle 
mockery to compel the parties to resort to their legal remedy, which would 
be wholly inadequate to prevent the destruction of their franchise. 

As to the formal objection of the defect of a warrant of attorney from 
the bank, authorizing these proceedings, it is now too late to take that objec- 
tion, even if it could have been available at any stage of the suit; it is 
matter of form only, which should have been pleaded in abatement. It 
is cured by the provisions of the judiciary act of 1789, ch. 20, § 84. 

*Wrig?Uy for the appellants, in reply, insisted, that a special r*,.^, 
authority must be shown for the institution of the suit in the name of 1- 
a corporation, which could only appear by attorney, under its common seal. 
Admitting, however, that the corporation might, by a mere resolution of 
the board of directors, authrize the suit, following the analogy of the cases 
of Bank of Columbua v. Patterson^ and Fletcher v. Bank of the United 
StateSy such resolution must appear on the record, in the same manner as a 
warrant of attorney. Nor are the defendants precluded, by the appeal, from 
taking advantage of this defect. A decree is a judicial act ; its validity 
depends upon there being a party before the court, legally competent to ask 
it. A corporation can only appear by its attorney or solicitor, duly author- 
ized ; and if this authority be not apparent upon the face of the record, the 
decree is erroneous, and cannot Jbe supported. 

There are no proofs or admissions sufEcient to charge the defendant, 
Sullivan. He knows nothing of his own knowledge. The information from 
his predecessor in office, Currie, is no proof. The bill charges that he 
received the money as a deposit, without any interest in it. The answer 
states, that he receives and holds it as a public officer, and has no private in- 
terest in it. The case in 6 Yes. 738, was a much stronger admission than this, 
and yet, it was held insufficient. The answer of one defendant cannot affect 
another. The answer of a party having no interest cannot affect a person 
having an interest. The *answer of Sullivan and Currie could not r#Q^o 
affect the state of Ohio, against which the decree operated, and whose ■- 
treasury was entered, in order to execute the writ of sequestration. 

It is impossible to determine, whether the injunction is meant to be sup- 
ported upon the ground of preventing an irreparable injury, or of protecting 
the franchise of the plaintiffs. No case has been shown of an injunction to 
prevent a mere trespass on chattels, or where the injury intended is not an 
interference in the enjoyment of the plaintiff's exclusive privileges, but 
only a trespass upon their property, for which they have an adequate rem- 
edy, by suit at law, in various forms of action. Mere general principles, 
upon which courts of equity may have proceeded a certain length in inter- 
posing by injunction, will not warrant the extending this extraordinary 
remedy still further. Some analogous case must be found to support this 
injunction. 

An injunction binds no person but the parties to the suit. 7 Yes. 255 ; 
4 Johns. Ch. 25. Here the sole interest is in the state of Ohio ; she is, 
therefore, an indispensable party to the bill. But she cannot be made a 
party, because she cannot be sued. The inevitable consequence is, that the 
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court below cannot take jurisdiction of the cause. Wheie, indeed the pro- 
ceeding is in rem^ or operates upon the subject-matter in controversy, dis- 
connected from the persons interested ; if it can be shown that any person 
^ , interested who is subject to the jurisdiction of *the court, is absent 
-I beyond the reach of its process, it is not necessary to make such per- 
son a party. But here, the party Omitted is a sovereign state, who is within 
reach of process, but is not subject to the jurisdiction, and cannot be brought 
before the court. The case of Cohens v. Virginia does not apply ; that 
case relates exclusively to the appellate jurisdiction of the supreme court, 
and merely establishes the doctrine, that where the state commences a suit in 
its own courts, and a question arises under the constitution, laws and treat- 
ies of the Union, the defendant may bring the cause before this court by 
appeal or writ of error. The appellate process is not considered as a suit 
against the state, within the meaning of the 11th amendment. The Grena- 
da CasCy in England, is equally inapplicable, (a) It was an action of assump- 
eity brought to recover back the amount of certain duties paid to the collec- 
tor of the island, and which had been retained in his hands, by the consent 
of the attorney general, for the express purpose of trying the question, as to 
the validity of the king's proclamation, by which the duties were imposed. 
The court determined, that the king had precluded himself from the exercise 
of his power of prerogative legislation over a conquered country, by previ- 
ously authorizing the establishment of a colonial legislature, and therefore, 
gave judgment for the plaintiff. The present suit is substantially a suit 
against the state. The 11th amendment to the constitution was intended to 
protect the state effectually Trom the suit of an individual, not to 
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permit its sovereign rights to be drawn in question, and its property 



to be taken indirectly by suing its officers. In the case of the United States 
V. FeterSj the interference of the state was by a law passed subsequent to 
the decree, and intended to operate directly upon it, and defeat its execution. 
A court of law, from necessity, sometimes allows suits to be maintained 
against mere agents, who are the active parties, in cases of trespass or other 
torts ; but it is the invariable practice of the court of chancery, to proceed 
against the parties really interested, and the omission of any of them is a 
fatal defect. The policy which exempts the states from being sued in the 
courts of the Union, is the same, whether the case arise under the constitu- 
tion and laws of the United States, or whether the jurisdiction is founded 
upon the character of the parties. The terms of the exemption equally com- 
prehend both classes of cases. 

March 1 1 th. The Coubt having expressed a wish that the cause should be 
re-argued upon the point of the constitutionality and effect of the provision 
in the charter of the bank, which authorizes it to sue in the circuit courts of 
the Union, it was this day again argued upon that point (in connection with 
the case of the Bank of t/ie United /States v. Planters^ Bank of Georgia^ post, 
p. 904, in which the same question was involved), by Clagy Webster and 
Sergeant, for the jurisdiction, and by Harper, Brown and Wright, against 
it. 



(a) Campbell «. Hall, Cowp. 204. 
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*Id favor of the jurisdiction, it was argued : 1. That the jurisdiction 
was expressly and unequivocally conferred by the act of 1816, § 7, in- 
corporating the bank. The terms used were free from all ambiguity, 
and they were introduced for the avowed purpose of giving jurisdiction to 
the circuit courts. In the case of the Bank of the United States v. DeveaitXj 
5 Cranch 61, 85-6, it had been decided, that the former national bank had 
not, by virtue of its charter, a right to sue in the federal courts. That 
charter gave it a right " to sue and be sued, in courts of record, or any other 
place whatsoever," which, it was determined, did not confer the privilege of 
suing in the courts of the Union, they not being expressly mentioned. But 
no doubt was intimated, that those courts would have had jurisdiction, if 
they had been mentioned in the act. It was to supply this defect, that con- 
gress adopted the phraseology which is contained in the present charter, 
giving the bank power " to sue and be sued in all state courts having com- 
petent jurisdiction, an in any circuit court of the United States." Power in 
the party " to sue," confers jurisdiction on the court. Jurisdiction is always 
given for the sake of the suitor, never for the sake of the court. It was 
most natural to give the privilege to the suitor, and that necessarily carries 
with it the jurisdiction ; for without the jurisdiction, he cannot enjoy the 
right. To authorize the bringing of a suit, is to authorize a suit to be 
entertained. The patent laws, and many other statutes *of congress, r*g/vi. 
have been construed to give jurisdiction by the use of similar *■ 
terms. 

2. That congress had constitutional authority to confer this jurisdiction 
on the circuit courts. It was '' a case arising under the constitution and 
laws of the United States." Every case, in which the Bank of the United 
States is a party, is, in the strictest literal interpretation of the clause, a case 
arising under a law and the constitution of the United States. But for the 
law, the case would never have existed ; but for the continued existence of 
the law, it could not continue to exist ; if, by any conceivable means, the 
law were to be determined, the case must be at an end. There is, therefore, 
an inseparable, indissoluble connection between the law and the case, as 
cause and effect ; the case owes its being to the law, and only to the law. 
The establishment of a corporation is a legislative creation of a faculty, 
of a moral being, invisible and intangible, but with capacities, powers, and 
privileges, rights and duties. The rights it may acquire, the wrongs it may 
suffer, the obligations it may incur, the injuries it may inflict, the acts it 
may do, its power to do, or to endure, are all derived from, and dependent 
upon, the charter. To the charter it owes its being, its continued existence, 
its qualities and properties. The charter defines its duties, and affords the 
only measure of its responsibilities. Every act it performs, derives its val- 
idity from the charter only ; and whenever it deals with another, it deals 
under and according to the charter. In the same manner, whoever deals 
with it, deals under and according to the charter. *Its capacity to r*g/)<^ 
contract, and to sue and be sued, all are derived from that source. It *- 
cannot come into court, without bringing the law in its hand. It is bound, 
in every case, to show, that it is acting within the limits of its corporate 
powers, as defined in that law. There can be no case, where the bank is a 
party, in which questions may not arise under the laws of the Ur ited States. 
In every such case, it must appear, that it was duly created continues to 
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exist has power to contract, and to bring the suit. All these are matters 
arising under the laws of the United States, and under no other. Suppose, 
an officer created by act of congress, could not congress confer on him the 
privilege of suing and being sued, in his official capacity, in the courts of 
the Union ? Such an officer has two capacities, private and official, and may 
be subject to different jurisdictions, according as either is affected. But a 
corporation has but one capacity, and its faculties cannot be divided. 
Wherever an authority is given, all that is done by virtue of that authority, 
is done under it. Everything done by the bank, is done under the charter. 
If it should be contended, that the character of the case depends upon 
the question to arise in it, the answer is, that it is not so restricted by the 
constitution ; and that it cannot be previously known, what particular ques- 
tions may arise in the progress of the cause. The principal draws to it the 
incident, or accessory. The character of the case depends upon its general 
nature. Every suit brought by the bank, is for the funds placed in its 
charge, under a law of the United States. 

*808l *But the question here is, about the exercise of a sovereign power, 
^ given for great national purposes. Those who framed the constitu- 
tion, intended to establish a government, complete for its own purposes, 
supreme within its sphere, and capable of acting by its own proper powers. 
They intended it to consist of three co-ordinate branches, legislative, execu- 
tive and judicial. In the construction of such a government, it is an obvious 
maxim, '^ that the judicial power should be competent to give efficacy to the 
constitutional laws of the legislature." Cohens v. Virginia^ Wheat. 414. 
The judicial authority, therefore, must be co-extensive with the legislative 
power. Federalist, No. 80 ; Coheyia v. Virginia^ Wheat. 384. It would 
be quite as reasonable, to leave the execution of the laws of the Union to the 
state executives, as to leave the exposition of them to the state judiciaries* 
It was intended, that the federal judiciary should expound all the laws of 
the government, and that the federal executive should execute them all. 
This association is so inseparable, that the power of« legislation cames with 
it the power of establishing judicial tribunals. It Is so with respect to the 
power of exclusive legislation within the district of Columbia. So, the 
power of establishing post-offices and post-roads, involves that of providing 
judicial means for the punishment of mail-robbers. Most of the statutes for 
the punishment of crimes, are founded on the same basis. The great object, 
*«nol ^^®^» ^^ ^^® *constitutional provision, respecting the judiciary, must 
^ make it co-extensive with the power of legislation, and to associate them 
inseparably, so that where one went, the other might go along with it. The first 
part of the article, where the jurisdiction is made to depend upon the nature 
of the controversy, is employed for this purpose, not to limit and restrain. 
But it was necessary, for great purposes of public policy, to extend it to 
other cases, where the jurisdiction is made to depend upon the character of 
the parties. These are the subject of the remaining part of the article. In 
that part of it which relates to cases arising under the constitution, laws 
and treaties of the Union, there is a redundancy in the language — " All 
cases." The pleonasm is here meant to perform its usual office, to be 
emphatic. It marks the intention, and affords a principle of construction. 
The additional terms, " all cases in law and equity," also serve to heighten 
the effect, and to show that nothing of this essential power was to be put to 
35t} 



1824] OF THE UNITED STATES. 809 

OBborn v. United States Bank. 

hazard. Surely, each a clause must be construed liberally. It is a maxim 
applicable to tbe interpretation of great political power, that the authority 
to create must infer a power effectually to protect, to preserve and to sus- 
tain. McCulloch V. Maryland^ 4 Wheat. 426. It is no less a maxim, that 
the power to create a faculty of any sort, must infer the power to give 
it the means of exercise. A grant of the end is necessarily a grant of the 
means. The constitutional power of congress to create a bank, is derived 
altogether *from the necessity of such an institution, for the fiscal r#Q,^ 
purposes of the Union. It is established, not for the benefit of the L 
stockholders, but for the benefit of the nation. It is part of the fiscal means 
of the nation. Indeed, " the power of creating a corporation, is never used 
for its own sake, but for the purpose of effecting something else." Ibid. 411. 
The bank is created for the purpose of facilitating all the fiscal opera- 
ions of the national government. All its powers and faculties are con- 
ferred for this purpose, and for this alone ; and it is to be supposed, 
that no other or greater powers are conferred than are necessary to 
this end. The collection and administration of the public revenue 
is, of all others, the most important branch of the public service. It is 
that which least admits of hindrance or obstruction. The bank is, 
in effect, an instrument of the government, and its instrumental charac- 
ter is its principal character. That is the end; all the rest are means. 
It is as much a servant of the government as the treasury department. The 
two faculties of the bank, which are essential to its existence and utility, 
are, its capacity to hold property, and that of suing and being sued. The 
latter is the necessary sanction and security of the former, and of all the 
rest. The former must be inviolable, and the latter must be sufficient to 
secure its inviolability. But it is not so, if congress cannot erect a forumy 
to which the bank may resort for justice. A needful operation of the 
government becomes dependent upon foreign support, * which may r^eQ-- 
be given, but which may also be withheld. There is no unreasonable ■- 
jealousy of state judicatures; but the constitution itself supposes that they 
may not always be worthy of confidence, where the rights and interests of 
the national government are drawn in question. It is indispensable, that 
the interpretation and application of the laws and treaties of the Union 
should be uniform. The danger of leaving the administration of the 
national justice to the local tribunals, is not merely speculative. In Ohio, 
the bank has been outlawed; and if it cannot seek redress in the federal 
tribunals, it can find it nowhere. Where is the power of coercion in the 
national government ? What is to become of the public revenue, while it is 
going on ? Congress might not only have given original, but it might have 
given exclusive jurisdiction, in the cases mentioned in the 25th section of 
the judiciary act of 1789, c. 20; instead of which, it has contented itself 
with giving an appellate jurisdiction, to correct the errors of the state courts, 
where a question incidentally arises under the laws and treaties of the 
Union. But here, the question is, whether the government of the United 
States can execute one of its own laws, through the process of its own 
courts. The right of the bank to sue in the national courts, is one of its 
essential faculties. If that can be taken away, it is deprived of a part of its 
being, as much as if it were stripped of its power of discounting notes, 
receiving deposits, or dealing in bills of exchange. 
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Against the jurisdiction, it was said, that by the act incorporating the 
^ , old Bank of the United *State8, authority is given to the corporation 
-I " to sue, Ac, in courts of record, or any other place whatsoever.*' 
By the present charter, it is empowered *' to sue, Ac, in all state courts 
having competent jurisdiction, and in any circuit court of the United 
States." Ko difference is perceived in the legal effect of these two acts; 
both give the same privileges. The circuit courts of the Union are " courts 
of record;" and an authority to sue in courts of record, or any other place 
whatsoever, is an authority to sue in the circuit courts. So that, if con- 
gress weie competent, under the constitution, to vest such a jurisdiction 
in the federal courts, it was vested by the first act of incorporation. Bat 
in the case of the Bank of the United States v. Deveatix (5 Granch 85), 
the court says, that '' by the judiciary act, the jurisdiction of the cir- 
cuit courts is extended to cases where the constitutional right to plead 
and be impleaded in the courts of the Union, depends on the character of 
the parties; but where that right depends on the nature of the case, the 
circuit courts derive no jurisdiction from that act, except in the single case 
of a controversy between citizens of the same state claiming lands under 
grants from different states. Unless, then, jurisdiction over this cause has 
been given to the circuit court, by some other than the judiciary act, the 
Bank of the United States had not a right to sue in that court, upon the 
principle that the case arises under a law of the United States." The court 
♦ftiqi ^^^^ proceeds to consider, *whether jurisdiction had been given to 
•i the circuit court by the act incorporating the bank, and determines 
that it had not. The jucidiary act, nor any other law of congress, can 
extend the jurisdiction of the federal courts beyond the constitutional 
limits. The charter attempted to confer jurisdiction on the state courts, in 
cases where the bank is a party. This provision, and that empowering it to 
sue in the circuit courts of the Union, are both equally void. The act must, 
therefore, be restricted, so as to give the corporation authority to sue and be 
sued in such courts only as are competent to take jurisdiction. This court 
has determined, that the right of a corporation to litigate in the courts of 
the Union, depends upon the character (as to citizenship) of the members 
which compose the body corporate, and that a corporation, as such, cannot 
be a citizen, within the meaning of the constitution. ITope Insurance Co. 
v. Boardmauj 5 Cranch 61. There is here no averment on the record, that 
the plaintiffs have a right to sue, upon the ground of the corporation being 
citizens of a different state from the defendants; nor could such averment 
have been made, consistently with the truth of the fact. 

It had been said, that every suit brought by the bank, arises under the 
laws of the United States, because the bank, with all its powers and facul- 
ties, was created and existed, by a law of the United States. So it might 
be said of an alien who is naturalized by the laws of the Union, that 
^ , *he derives his citizenship from those laws. But, could congress, 
-1 therefore, authorize all naturalized citizens to sue in the courts of the 
Union ? A clear distinction exists between a party and a cause ; the party 
may originate under a law with which the cause has no connection. A reve- 
uue-otlicer may commit a trespass, while executing his official duties, and if 
he justifies under the statntes of the United States, a question will arise 
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under thera, in which an appellate jurisdiction is given to this court, to cor- 
rect the errors of the state courts. But could congress give additional juris- 
diction to the federal courts, in all suits brought by or against the revenue- 
officers ? In Mclntire v. Woody 7 Cranch 606, this court says, " when ques- 
tions arise under the constitution of the United States, in the state courts, 
and the party who claims a right or privilege under them is unsuccessfu], an 
appeal is given to the supreme court ; and this provision the legislature 
has thought sufficient, at present, for all the political purposes to be 
answered by the clause of the constitution which relates to the subject." 
And it may be added, that it must remain sufficient, until the law shall be 
changed by som3 unequivocal provision within the constitutional compe- 
tency of congress to make. 

It was also contended, that every right that accrues to the bank, in its 
corporate character, upon which a suit can be maintained, is to be regarded 
as arising under the charter, and, consequently, under a law of the United 
States. But the jurisdiction *of the federal courts, if it attach at all, ^^ 
must attach either to the party or to the case. The party and his *- 
rights cannot be so mixed together, as that the legal origin of the first shall 
give character to the latter. A controversy regarding a promissory note or 
bill of exchange cannot be said to arise under an act of congress, because 
the bank, which is created by an act of congress, has purchased the note or 
bill. Neither the rules of evidence, nor the law of contract, can be reg- 
ulated by the national legislature. But, in the case supposed, no question 
can arise, except under the law of contract and the rules of evidence. No 
law of congress is drawn into question, and its correct decision cannot pos- 
sibly depend upon the construction of such law. The bank cannot come 
into the federal courts, as a party suing for a breach of contract, or a tres- 
pass upon its property ; for, neither its character as a party, nor the nature 
of a controversy, can give the court jurisdiction. The case does not arise 
under its charter ; it arises under the general or local law of contract, and 
may be determined, without opening the statute book of the United States. 
The privilege conferred upon the bank in its charter, to sue in the circuit 
courts, must be limited, not only by the criterion indicated, it must also be 
limited by the general provisions of the judiciary act, regulating the exercise 
of jurisdiction in the circuit courts. It cannot sue upon a chose in action 
assigned to it, unless the jurisdiction would have attached between the 
original parties; it cannot sue a party in the circuit court, *over r,up,^ 
whom the existing laws give the supreme court exclusive jurisdiction. ^ 
The privilege must be enjoyed, subject to existing laws. As to the legisla- 
tion of congress in giving to the courts of the Union cognisance of crim- 
inal offences, that depended on the plain principle, that where a power 
is granted, all its incidents pass. Congress has power to legislate on various 
subjects. It is an incident, thut they may enforce obedience to the laws 
they make on those subjects, by punishing offences against them. Thus, for 
example, the right to punish perjury, and the falsification of judicial rec- 
ords, is essential to the administration of justice. Hence, congress has 
assumed the power of punishing those offences, when connected with the 
proceedings in the courts of the Union. So, in the case of patents, the 
grant creates the right ; and the power tp secure to inventors the exclusive 
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benefit of their discoveries, could not be executed, without giving the 
patentees a right to sue in those courts. 

March 19th, 1824. Marshall, Ch. J., delivered the opinion of the court 
and after stating the case, proceeded as follows : — At the close of the argu- 
ment, a point was suggested, of such vital importance, as to induce the 
court to request that it might be particularly spoken to. That point is the 
right of the bank to sue in the courts of the United States. It has been 
argued, and ought to be disposed of, before we proceed to the actual exer- 
cise of jurisdiction, by deciding on the rights of the parties. 
♦hi '71 *The appellants contest the jurisdiction of the court on two 
-I grounds : l8t« That the act of congress has not given it. 2d. That, 
under the constitution, congress cannot give it. 

1. The first part of the objection depends entirely on the language of 
the act. The words are, that the bank shall be *^ made able and capable in 
law," — "to sue and be sued, plead and be impleaded, answer and be 
answered, defend and be defended, in all state courts having competent jur- 
isdiction, and in any circuit court in the United States." These words seem 
to the court to admit of but one interpretation; they cannot oo made pkjiner 
by explanation. They give, expressly, the right " to sue and be sued," " in 
every circuit court of the United States," and it would be difficult to substi- 
tute other terms which would be more direct and appropriate for the pur- 
pose. The argument of the appellants is founded on the opinion of this 
court, in the Bank of the United States v. Deveaux (5 Cranch 86). In that 
case, it was decided, that the former Bank of the United States was not 
enabled, by the act which incorporated it, to sue in the federal courts. The 
words of the 3d section of that act are, that the bank may " sue and be 
sued," &c., " in courts of record, or any other place whatsoever." The court 
was of opinion, that these general words, which are usual in all acts of in- 
corporation, gave only a general capacity to sue, not a particular privilege 

♦ftifti ^^ ^^^ '^^ ^^^ *courts of the United States; and this opinion was 
^ strengthened, by the circumstance, that the Otli rule of the 7th sec- 
tion of the same act, subjects the directors, in case of excess in contracting 
debt, to be sued in their private capacity, " in any court of record of the 
United States, or either of them." The express grant of jurisdiction to the 
federal courts, in this case, was considered as having some influence on the 
construction of the general words of the 3d section, which docs not mention 
those courts. Whether this decision be right or wrong, it amounts only to 
a declaration, that a general capacity in the bank to sue, without mention- 
ing the courts of the Union, may not give a right to sue in those courts. To 
infer from this, that words expressly conferring a right to sue in those courts, 
do not give the right, is surely a conclusion which the premises do not war- 
rant.* The act of incorporation, then, confers jurisdiction on the circuit 
court of the United States, if congress can confer it. 

2. We will now consider the constitutionality of the clause in the act of 
incorporation, which authorizes the bank to sue in the federal courts. In 
support of this clause, it is said, that the legislative, executive and judicial 
powers of every well-constructed government, are co-extensive with each 
other ; that is, they are potentially co-extensive. The executive department 
may constitutionally execute every law which the legislature may constitu- 
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tionally make, and the judicial department may receive from the legislature 
the power of construing every such law. All governments *which r^^^^ 
arc not extremely defective in their organization, must possess, within *■ 
themselves, the means of expounding, as well as enforcing, their own laws. 
If we examine the constitution of the United States, we find, that its f ramers 
kept this great political principle in view. The 2d article vests the whole 
executive power in the president; and the 3d article declares, " that the 
judicial power shall extend to all cases in law and equity, arising under this 
constitution, the laws of the United States, and treaties made, or which shall 
be made, under their authority." This clause enables the judicial depart- 
ment to receive jurisdiction to the full extent of the constitution, laws and 
treaties of the United States, when any question respecting them shall assume 
such a form that the judicial power is capable of acting on it. That power 
is capable of acting only when the subject is submitted to it, by a party who 
asserts his rights in the form prescribed by law. It then becomes a case, 
and the constitution declares, that the judicial power shall extend to all 
cases arising under the constitution, laws and treaties of the United 
States. 

The suit of the Bank oftJie United States v. Osborn and others^ is a case, 
and the question is, whether it arises under a law of the United States ? 
The appellants contend, that it does not, because several questions may 
arise in it, which depend on the general principles of the law, not on any 
act of congress. If this were sufficient to withdraw a case from *the r^cQ„^ 
jurisdiction of the federal courts, almost every case, although involv- •■ 
ing the construction of a law, would be withdrawn ; and a clause in the con- 
stitution, relating to a subject of vital importance to the government, and 
expressed in the most comprehensive tenns, would be construed to mean 
almost nothing. There is scarcely any case, every part of which depends 
on the constitution, laws or treaties of the United States. The questions, 
whether the fact alleged as the foundation of the action, be real or fictitious ; 
whether the conduct of the plaintiff has been such as to entitle him to main- 
tain his action ; whether his right is barred ; whether he has received satis- 
faction, or has in any manner released his claims, are questions, some or all 
of which may occur, in almost every case ; and if their existence are suffi- 
cient to arrest the jurisdiction of the court, words which seem intended to 
be as extensive as the constitution, laws and treaties of the Union — which 
seem designed to give the courts of the goverment the construction of all its 
acts, so far as they affect the rights of individuals — would be reduced to 
almost nothing. 

In those cases in which original jurisdiction is given to the supreme 
court, the judicial power of the United States cannot be exercised in its ap- 
pellate form. In every other case, the power is to be exercised in its 
original or appellate form, or both, as the wisdom of congress may direct. 
With the exception of these cases, in which original jurisdiction is given to 
this court, there is none to which the judicial power extends, from which the 
original jurisdiction of the inferior courts is excluded *by the consti- 
tution. Original jurisdiction, so far as the constitution gives a rule, 
is co-extensive with the judicial power. We find, in the constitution, no 
prohibition to its exercise, in every case in which the judicial power can be 
exercised. It would be a very bold construction, to say, that this power 
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coTiYd b<3 applied in its appellate form only, to the most important class of 
cases to which it is applicable. The constitution establishes the supreme 
court, and defines its jurisdiction. It enumerates cases in which its juris 
diction is original and exclusive ; and then defines that which is appellate, 
but does not insinuate, that in any such case, the power cannot be exercised 
in its original form, by courts of original jurisdiction. It is not insinuated, 
that the judicial power, in cases depending on the character of the cause, 
cannot be exercised, in the fii-st instance, in the courts of the Union, but must 
first be exercised in the tribunals of the state ; tribunals over which the 
government of the Union has no adequate control, and which may be closed 
to any claim asserted under a law of the United States. We perceive, then, 
no ground on which the proposition can be maintained, that congress is 
incapable of giving the circuit court original jurisdiction, in any case to 
which the appellate jurisdiction extends. 

We ask, then, if it can be suflicient to exclude this jurisdiction, that the 
case involves questions depending on general principles ? A cause may de- 
^ , pcnd on several questions of fact and law. Some *of these may 
J depend on the construction of a law of the United States ; others on 
principles unconnected with that law. If it be a suflicient foundation for 
jurisdiction, that the title or right set up by the party, may be defeated by 
one construction of the constitution or law of the United States, and sus- 
tained by the opposite construction, provided the facts necessary to support 
the action be made out, then all the other questions must be decided as inci- 
dental to this, which gives that jurisdiction. Those other questions cannot 
an'cst the proceedings. Under this construction, the judicial power of the 
Union extends, effectively and beneficially, to that most important class of 
cases, which depend on the character of the cause. On the opposite con- 
struction, the judicial power never can be extended to a whole case, as 
expressed by the constitution, but to those parts of cases only which present 
the particular question involving the construction of the constitution or the 
law. We say, it never can be extended to the whole case, because, if the 
circumstance that other points are involved in it, shall disable congress from 
authorizing the courts of the Union to take jurisdiction of the original cause, 
it equally disables congress from authorizing those courts to take jurisdiction 
of' the whole cause, on an appeal, and thus will be restricted to a single 
question in that cause ; and words obviously intended to secure to those who 
claim rights under the constitution, laws or treaties of the United States, 
a trial in the federal courts, will be restricted to the insecure remedy of an 
♦ft2'^1 *PP®*^> upon an insulated point, after it has *received that shape 

*^ J which may be given to it by another tribunal, into which he is forced 
against his will. We think, then, that when a question to which the judicial 
power of the Union is extended by the constitution, forms an ingredient of 
the original cause, it is in the p^wer of congress to give the circuit courts 
jurisdiction of that cause, although other questions of fact or of law may bo 
involved in it. 

The case of the bank is, we think, a very strong case of this description. 
The charter of incorporation not only creates it, but gives it every faculty 
which it possesses. The power to acquire rights of any description, to trans- 
act business of any description, to make contracts of any description, to sue 
on those contracts, is given and measured by its charter, and that charter is 
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a law of the United States. This being can acquire no right, make no con- 
tract, bring no suit, which is not authorized by a law of the United States. 
It is not only itself the mere creature of a law, but all its actions and all its 
rights are dependent on the same law. Can a being, thus constituted, have 
a case which does not arise literally, as well as substantially, under the law? 

Take the case of a contract, which is put as the strongest against the bank. 
When a bank sues, the first question which presents itself, and which lies at 
the foundation of the cause, is, has this legal entity a right to sue ? Has it 
a right to come, not into this court particularly, but into any court ? This 
depends on a *law of the United States. The next question is, has ^^ 
this being a right to make this particular contract ? If this question 1- 
bc decided in the negative, the cause is determined against the plaintiff ; and 
this question, too, depends entirely on a law of the United State. These 
are important questions, and they exist in every possible case. The right to 
sue, if decided once, is decided for ever ; but the power of congress was 
exercised antecedentlyto the first decision on that right, and if it was consti- 
tutional then, it cannot cease to be so, because the particular question is de- 
cided. It may be revived at the will of the party, and most probably would 
be renewed, were the tribunal to be changed. But the question respecting 
the right to make a particular contract, or to acquire a particular property, 
or to sue on account of a particular injury, belongs to every particular case, 
and may be renewed in every case. The question forms an original ingred- 
ient in every cause. Whether it be, in fact, relied on or not, in the defence, 
it is still a part of the cause, and may be relied on. The right of the plain- 
tiff to sue, cannot depend on the defence which the defendant may choose 
to set up. His right to sue is anterior to that defence, and must depend 
on the state of things when the action is brought. The question which the 
case involved, then, must determine its character, whether those questions 
be made in the cause or not. 

The appellants say, that the case arises on the contract ; but the validity 
of the contract depends on a law of the United States, and the plaintiff is 
♦compelled in every case, to show its validity. The case arises. em- -^ 
phatically under the law; the act of congress is its foundation. The con- I- 
tract could never have been made, but under the authority of that act. The 
act itself is the first ingredient in the case — is its origin — is that from 
which every other part arises. That other questions may also arise, as the 
execution of the contract, or its performance, cannot change the case, or 
give it any other origin than the charter of incorporation. The action still 
originates in, and is sustained by, that charter. 

The clause giving the bank a right to sue in the circuit courts of the 
United States, stands on the same principle with the acts authorizing officers 
of the United States, who sue in their own names, to sue in the courts of the 
United States. The postmaster-general, for example, cannot sue, under that 
pail of th6 constitution which gives jurisdiction to the federal courts, in 
consequence of the character of the party, nor is he authorized to sue by the 
judiciary act, he comes into the courts of the Union under the authority of 
an act of congress, the constitutionality of which can only be sustained, by 
the admission that his suit is a case arising under a law of the United States. 
If it be said, that it is such a case, because a law of the United States autho- 
rized the contract, and authorized the suit, the same reasons exist with re- 
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Bpect to a suit brought by the bank. That, too, is such a case ; because that 
suit, too, is itself authorized, and is brought on a contract authorized by 
*ft2fi1 ^ ^^^ ^^ ^^® United States. It depends absohitely *on that law, and 

-' cannot exist a moment without its authority. 
If it be said, that a suit brought by the bank may depend in fact alto- 
gether on questions unconnected with any law of the United States, it is 
equally true, with respect to suits brought by the postmaster-general. The 
plea in bar may be payment, if the suit be brought on a bond, or non 
assumpsit, if it be brought on an open account, and no other question may 
arise than what respects the complete discharge of the demand. Yet the 
constitutionality of the act authorizing the postmaster-general to sue in the 
courts of the United States, has never been drawn into question. It is sus- 
tained singly by an act of congress, standing on that construction of the 
constitution which asserts the right of the legislature to give original juris- 
diction to the circuit courts, in cases arising under a law of the United 
States. 

The clause in the patent law, authorizing suits in the circuit courts, 
stands, we think, on the same principle. Such a suit is a case arising under 
a law of the United States. Yet the defendant may not, at the trial, ques- 
tion the validity of the patent, or make any point which requires the con- 
struction of an act of congress. He may rest his defence exclusively on the 
fact, that he has not violated the right of the plaintiff. That this fact 
becomes the sole question made in the cause, cannot oust the jurisdiction of 
the court, nor establish the position, that the case does not arise under a law 
of the United States. 
^ , It is said, that a clear distinction exists between *the party and 

J the cause ; that the party may originate under a law with which the 
cause has no connection ; and that congress may, with the same propriety, 
give a naturalized citizen, who is the mere creature of law, a right to sue 
in the courts of the United States, as give that right to the bank. This dis- 
tinction is not denied ; and if the act of congress was a simple act of incor- 
poration, and contained nothing more, it might be entitled to great 
consideration. But the act does not stop with incorporating the bank. It 
proceeds to bestow upon the being it has made, all the faculties and capaci- 
ties which that being possesses. Every act of the bank grows out of this 
law, and is tested by it. To use the language of the constitution, every act 
of the bank arises out of this law. A naturalized citizen is, indeed, made a 
citizen under an act of congress, but the act does not proceed to give, to 
regulate, or to prescribe his capacities. He becomes a member of the socie- 
ty, possessing all the rights of a native citizen, and standing, in the view of 
the constitution, on the footing of a native. The constitution does not au- 
thorize congress to enlarge or abridge those rights. The simple power of the 
national legislature is, to prescribe a uniform rule of naturalization, and 
the exercise of this power exhausts it, so far as respects the individual. The 
constitution then takes him up, and, among other rights, extends to him 
the capacity of suing in the courts of the United States, precisely under the 
*ft9ftl ®^"^^ circumstances under which a native might sue. He is *distin- 

-■ guishable in nothing from a native citizen, except so far as the con- 
stitution makes the distinction ; the law makes none. There is, then, 
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no resemblance between the act incorporating tbe bank, and the general 
naturalization law. 

Upon tbe best consideration we have been able to bestow on this sub- 
ject, we are of opinion, that the clause in the act of incorporation, enabling 
the bank to sue in the courts of the United States, is consistent with the 
constitution, and to be obeyed in all courts. 

We will now proceed to consider the merits of the cause. The appel- 
lants contend, that the decree of the circuit court is erroneous — 1. Because 
no authority is shown in the record, from the bank, authorizing the institu- 
tion or prosecution of the suit. 2. Because, as against the defendant, Sulli- 
van, lliero are neither proofs nor admissions, sufficient to sustain the decree. 
3. Because, upon equitable principles, the case made in the bill, does not 
warrant a decree against either Osborn or Harper, for the amount of coin 
and notes in the bill specified to have passed through their hands. 4. 
Because the defendants are decreed to pay interest upon the coin, when it 
was not in the power of Osborn or Harper," and was stayed in the hands of 
Sullivan, by injunction. 5. Because the case made in the bill does not 
warrant the interference of a court of chancery, by injunction. 6 r^ej^^Q 
Because, if any case is made in the bill, proper for the interference of ■- 
a court of chancery, it is against the state of Ohio, in which case the circuit 
court could not exercise jurisdiction. 7. Because the decree assumes that 
the Bank of the United States is not subject to the taxing power of the state 
of Ohio, and decides that the law of Ohio, the execution of which is enjoined, 
is unconstitutional. These points will be considered in the order in which 
they are made. 

1. It is admitted, that a corporation can only appear by attorney, and it 
is also admitted, that the attorney must receive the authority of the corpor- 
ation, to enable him to represent it. It is not admitted, that this authority 
must be under seal. On the contrary, the principle decided in the cases of 
the Bank of Columbia v. Pattersoiiy is supposed to apply to this case, and 
to show that the seal may be dispensed with. It is, however, unnecessary to 
pursue this inquiry, since the real question is, whether the non-appearance 
of the power in the record be error not whether the power was insufficient 
in itself. Natural persons may appear in court, either by themselves, or by 
their attorney. But no man has a right to appear as the attorney of 
another, without the authority of that other. In ordinary cases, the authority 
must be produced, because there is, in the nature of things, primd facie 
evidence that one man is in fact the attorney of another. *The case r#j.o^ 
of an attomey-at-law, an attorney for the purpose of representing »■ 
another in court, and prosecuting or defending a suit in his name, is some- 
what different. The power must indeed exist, but its production has not 
been considered as indispensable. Certain gentlemen, first licensed by gov- 
ernment, are admitted, by order of court, to stand at the bar, with a general 
capacity to represent all the suitors in the court. The appearance of any 
one of these gentlemen in a cause, has always been received as evidence of 
his authority ; and no additional evidence, so far as we are informed, has 
ever been required. This practice, we believe, has existed from the first 
establishment of our courts, and no departure from it has been made in those 
of any state, or of the Union. 

The argument supposes some distinction, in this particular, between a 
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natural person and a corporation ; but the court can perceive no reason for 
this distinction. A corporation, it is true, can appear only by attorney, 
while a natural person may appear for himself. But when he waives this 
privilege, and elects to appear by attorney, no reason is perceived, why the 
same evidence should not be required, that the individual professing to 
represent him has authority to do so, which would be required, if he were 
incapable of appearing in person. The universal and familiar practice, then, 
of permitting gentlemen of the profession to appear, without producing a 
warrant of attorney, forms a rule, which is as applicable in reason to their 
appearance for a corporation, as for a natural pereon. Were it even other- 
^ , wise, the practice is *as uniform and as ancient, with regard to cor- 
-* porations, as to natural penwns. No case has ever occurred, so far 
as we are informed, in which the production of a warrant of attorney has 
been supposed a necessary preliminary to the appearance of a corporation, 
either as plaintiff or defendant, by a gentleman admitted to the bar of the 
court. The usage, then, is as full authority for the case of a corporation, as 
of an individual. If this usage ought to be altered, it should be a rule to 
operate prospectively, not by the reversal of a decree pronounced in conform- 
ity with the general course of the court, in a case in which no doubt of the 
legality of the appearance had ever been suggested. 

In the statutes of jeofails and amendment, which respect this subject, the 
non-appearance of a warrant of attorney in the record, has generally been 
treated as matter of form ; and the 32d section of the judiciary act may very 
well be construed to comprehend this formal defect, in its general terms, in 
a case of law. No reason is perceived why the courts of chancery should 
be more rigid in exacting the exhibition of a warrant of attorney than a 
court of law ; and since the practice has, in fact, been the same in both 
courts, an appellate court ought, we think, to be governed in both by the 
same rule. 

2. The second point is one on which the productiveness of any decree 
in favor of the plaintiffs most probably depends ; for if the claim be not 
satisfied with the money found in the possession of Sullivan, it is, at best, 
^ , uncertain, whether *a fund out of which it can be satisfied, is to be 
-» found elsewhere. In inquiring whether the proofs or admissions in 
the cause besuflScient to charge Sullivan, the court will look into the answer 
of Currie, as well as into that of Sullivan. In objection to this course, it is 
said, that the answer of one defendant cannot be read against another. This 
is, generally, but not universally, true. Where one defendant succeeds to 
another, so that the right of the one devolves on the other, and they become 
privies in estate, the rule is not admitted to apply. Thus, if an ancestor die, 
pending a suit, and the proceedings bo revived against bis heir, or if a suit 
be revived against an executor or administrator, the answer of the deceased 
person, or any other evidence, establishing any fact against him, might be 
read also against the person who succeeds to him. So a pendente lite pur- 
chaser is bound by tha decree, without being even made a party to the suit; 
d fortioriy he would, if made a party, bo bound by the testimony taken 
against the vendor. In this case, if Currie received the money taken out of 
the bank, and passed it over to Sullivan, the establishment of this fact, in 
a suit against Currie, would seem to bind his successor, Sullivan, both as a 
privy in estate, and as a person getting possession j?emjento lUe^ if the origi- 
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nal suit bad been instituted against Currie. We can perceive no difference 
so far as respects tbe answer of Currie, between the case supposed, and the 
case as it stands. If Currie, who was the predecessor of Sullivan, admits 
that he received the money of *the bank, the fact seem to bind all those 
coming in under him, as completely as it binds himself. This, therefore, 
appeal's to the court to be a case in which, upon principle, the answer of 
Currie may be read. 

His answer states, that on or about the Idth or 20th of September 1819, 
the defendant. Harper, delivered to him, in coin and notes, the sum of 
$98,000, which he was informed, and believed to be the money levied on 
the bank as a tax, in pursuance of the law of the state of Ohio. After consult- 
ing counsel on the question, whether he ought to retain this sum within bis 
individual control, or pass it to the credit of the state, on the books of the 
treasury, he adopted the latter course, but retained it carefully in a trunk, 
separate from the other funds of the treasury. The money afterwards 
came to the hands of Sullivan, the gentleman who succeeded him as 
treasurer, and gave him a receipt for all the money in the treasury, including 
this, which was still kept separate from the rest. We think no reasonable 
doubt can be entertained, but that the $98,000 delivered by Harper to Cur- 
rie, was taken out of the bank. Currie understood and believed it to 
be the fact. When did he so undefstand and believe it? At the time 
when he received the money. And from whom did he derive his understand- 
ing and belief ? The inference is irresistible, that he derived it from his 
own knowledge of circumstance, for they were of public notoriety, and from 
the information of Harper. In the necessary course of things. Harper, who 
was sent, as Currie must have known, on this ^business, brings with r«^A^ 
him, to the treasurer of the state, a sum of money which, by the law, *- 
was to be taken out of the bank, pays him $98,000 thereof, which the 
treasurer receives and keeps, as being money taken from the bank, and 
so enters it on the books of the treasury. In a suit brought against Mr. 
Currie, for this money, by the state of Ohio, if he had failed to account for 
it, could any person doubt the competency of the testimony to charge him ? 
We think, no mind could hesitate in such a case. 

Currie, then, being clearly in possession of this money, and clearly liable 
fcr it, we are next to look into Sullivan's answer, for the purpose of 
inquiring whether he admits any facts which show him to be liable also. 
Sullivan denies all personal knowledge of the transaction ; that is, he was 
not in office when it took place, and was not present when the money was 
taken out of the bank, nor when it was delivered to Currie. But when he 
entered the treasury office, he received this sum of $08,000 separate from the 
other money of the treasury, which he understood from report, and was in- 
formed by his predecessor, from whom he received it, was the money taken 
out of the bank. This sum has remained untouched ever since, from respect 
to the injunction awarded by the court. We ask, if a rational doubt can 
remain on this subject ? 

Mr. Currie, as treasurer of the state of Ohio, receives $98,000, as being 
the amount of a tax imposed by the legislature of that state on r^^og 
*the Bank of the United States ; entera the same on the books of the *- 
treasury ; and the legality of the act by which the money was levied being 
questioned, puts it in a trunk, and keeps it apart from the other money 
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belonging to the public. He resigns his office, and is succeeded by Mr. 
Sullivan, to whom he delivers the money, informing him, at the same time, 
that it is the money raised from the bank ; and Mr. Sullivan continues to 
keep it apart, and abstains from the use of it, out of respect to an injunction, 
forbidding him to pay it away, or in any manner to dispose of it. Is it pos- 
sible to doubt the identity of this money ? 

Even admitting that the answer of Currie, though establishing his liabil- 
ity as to himself, could not prove even that fact as to Sullivan ; the answer 
of Sullivan is itself sufficient, we think, to charge him. He admits, that this 
$98,000 was delivered to him, as being the money which was taken out of 
the bank, and that he so received it ; for, he says, he understood this sum 
was the same as charged in the bill ; that his information was from report, 
and from his predecessor ; and that the money has remained untouched, 
from respect to the injunction. This declaration, then, is a part of the fact. 
The fact, as admitted in his answer, is not simply that he received 198,000, 
but that he received 198,000, as being the money taken out of the bank — the 
money to which the writ of injunction applied. 

In a common action between two private individuals, such an admission 
would, at least, be sufficient to throw on the defendant the burden of 
♦ft^fil *P''oving that the money, which he acknowledges himself to have 
-" received and kept as the money of the plaintiff, was not that which it 
was declared to be, on its delivery. A declaration, accompanying the 
delivery, and constituting a part of it, gives a character to the transaction, 
and is not to be placed on the same footing with a declaration made by 
the same person, at a different time. The answer of Sullivan, then, is, in the 
opinion of the court, sufficient to show that these $98,000 were the specific 
dollars for which this suit was brought. This sum having come to his pos- 
session, with full knowledge of the fact, in a separate trunk, unmixed with 
money, and with notice that an injunction had been awarded respecting it, 
he would seem to be responsible to the plaintiff for it, unless he can show 
sufficient matter to discharge himself. 

3. The next objection is to the decree against Osbom and Harper, as to 
whom the bill was taken for confessed. The bill charges that Osbom 
employed John L. Harper to collect the tax, who proceeded by violence to 
enter the office of discount and deposit at Chilicothe, and forcibly took there- 
from $100,000 in specie and bank-notes ; and that, at the time of the seizure. 
Harper well knew, and was duly notified, that an injunction had been 
allowed, which money was delivered either to Currie or Osborn. So far as 
respects Harper and Osborn, these allegations are to be considered as true. 
^Q„^-| If the act of the legislature of Ohio, and the official *character of 
^ Osborn, constitute a defence, neither of these defendants are liable, 
and the whole decree is erroneous ; but if the act be unconstitutional and 
void, it can be no justification, and both these defendants are to be consid- 
ered as individuals who are amenable to the laws. Considering them, for 
the present, in this character, the fact, as made out in the bill, is, that Osbom 
employed Harper to do an illegal act, and that Harper has done that act ; 
and that they are jointly responsible f6r it, is supposed to be as well settled 
as any principle of law whatever. We think it unnecessary, in this part of 
the case, to enter into the inquiry respecting the effect of the injunction. 
No injunction is necessary to attach responsibility on those who conspire to 
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do an illegal act, which this is, if not justified by the authority under which 
it was done. 

4. The next objection is, to the allowance of interest on the coin, which 
constituted a part of the sum decreed to the complainants. Had the com- 
plainants, without the intervention of a court of equity, resorted to their 
legal remedy for the injury sustained, their right to principal and interest 
would have stood on equal ground. The same rule would be adopted in a 
court of equity, had the subject been left under the control of the party in 
possession, while the right was in litigation. But the subject was not left 
under the control of the party. The court itself interposed, and forbade the 
person, in whose possession the property was, to make any use of it. This 
order having been obeyed, places the defendant in the same *situa- r^^ ^^ 
tion, so far as respects interest, as if the court had taken the money *- 
into its own custody. The defendant, in obeying the mandate of the court, 
becomes its instrument, as entirely as the clerk of the court would have 
been, had the money been placed in his hands. It does not appear reasona- 
ble, that a decree which proceeds upon the idea, that the injunction of the 
court was valid, ought to direct interest to be paid on the money which that 
injunction restrained the defendant from using. 

5. The fifth objection to the decree is, that the case made in the bill 
does not warrant the interference of a court of chancery. In examining 
this question, it is proper that the court should consider the real case, audits 
actual circumstances. The original bill prays for an injunction against 
Ralph Osborn, auditor of the state of Ohio, to restrain him from executing 
a law of that state, to the great oppression and injury of the complain- 
ants, and to the destruction of rights and privileges conferred on them by 
their charter, and by the constitution of the United States. The true 
inquiry is, whether an injunction can be issued to restrain a person, who is 
a state ofiicer, from performing any official act enjoined by statute ; and 
whether a court of equity can decree restitution, if the act be performed ? 
In pursuing this inquiry, it must be assumed, for the present, that the act is 
unconstitutional, and furnishes no authority or protection to the officer who 
is about to proceed under it. This must be assumed, because, in the 
arrangement of his argument, *the counsel who opened the cause, has r^rQ^^ 
chosen to reserve that point for the last, and to contend that, though *- 

the law be void, no case is made out against the defendants. We suspend, 
also, the consideration of the question, whether the interest of the state of 
Ohio, as disclosed in the bill, shows a want of jurisdiction in the circuit 
court, which ought to have arrested its proceedings. That question, too, is 
reserved by the appellants, and will be subsequently considered. The sole 
inquiry, for the present, is, whether, stripping the case of these objections, 
the plaintiffs below were entitled to relief in a court of equity, against the 
defendants, and to the protection of an injunction. The appellants express- 
ly waive the extravagant proposition, that a void act can afford protection 
to the person who executes it, and admits the liability of the defendants to 
the plaintiffs, to the extent of the injury sustained, in an action at law. The 
question, then, is reduced to the single inquiry, whether the case is cog- 
nisable in a court of equity. If it is, the decree must be affirmed, so far as 
it is supported by the evidence in the cause. 

The appellants allege, that the original bill contains no allegation which 
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can justify the application for an injunction, and treat the declarations of 
Ralph Osborn, the auditor, that he should execute the law, as the light and 
frivolous threats of an individual, that he would commit an ordinary tres- 
pass. But surely, this is not the point of view in which the application for 
an injunction is to be considered. The legislature of Ohio had passed 
♦ft^nl *^^^> ^^^ ^^® avowed purpose of expelling the bank from the state ; 

-* and had made it the duty of the auditor to execute it, as a ministerial 
officer ; he had declared that he would perform this duty. The law, if exe- 
cuted, would unquestionably effect its object, and would deprive the bank 
of its chartered privileges, so far as they were to be exercised in that state. 
It must expel the bank from the state ; and this is, we think, a conclusion 
which the court might rightfully draw from the law itself. That the 
declarations of the auditor would be fulfilled, did not admit of reasonable 
doubt. It was to be expected, that a person continuing to hold an office, 
would perform a duty enjoined by his government, which was completely 
within his power. This duty was to be repeated, until the bank should 
adandon the exercise of its chartered rights 

To treat this as a common casual trespass, would be to disregard en- 
tirely its true character and substantial merits. The application to the court 
was, to interpose its writ of injunction, to protect the bank, not from the 
casual trespass of an individual, who might not perform the act he threat- 
ened, but from the total destruction of its franchise, of its chartered privi- 
leges, so far as respected the state of Ohio. It was morally certain, that the 
auditor would proceed to execute the law, and it was morally certain, that 
the effect must be the expulsion of the bank from the state. An annual 
charge of $100,000, would more than absorb all the advantages of the privi- 
lege, and would consequently annul it. 
^ 1 *The appellants admit, that injunctions are often awarded for the 

-* protection of parties in the enjoyment of a franchise ; but deny that 
one has ever been granted in such a case as this. But although the precise 
case may never have occurred, if the same principle applies, the same remedy 
ought to be afforded. The interference of the court in this class of cases, 
has most frequently been to restrain a person from violating an exclusive 
privilege, by participating in it. But if, instead of a continued participa- 
tion in the privilege, the attempt be to disable the party from using it, is 
not the reason for the interf-erence of the court rather strengthened than 
weakened ? Had the privilege of the the bank been exclusive, the argu- 
ment admits, that any other person or company might have been enjoined, 
according to the regular course of the court of chancery, from using or ex- 
ercising the same business. Why would such person or company have been 
enjoined? To prevent a permanent injury from being done to the party en- 
titled to the franchise or privilege ; which injury, the appellants say, cannot 
be estimated in damages. It requires no argument to prove, that the injury 
is greater, if the whole privilege be destroyed, than if it be divided ; and so 
far as respects the estimate of damages, although precise accuracy may not 
be attained, yet a reasonable calculation may be made of the amount of the 
injury, so as to satisfy the court and jury. It will not be pretended, that, 
in such a case, an action at law could not be maintained, or that the mate- 
♦ft4.9l ^^^® ^^ ^^^ exist, on which a verdict might be *found, and a judg- 

-' ment rendered. But in this, and many other cases of continuing in- 
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juries, as in the case of repeated ejectments, a court of chancery will interpose. 
The injury done, by denying to the bank the exercise of its franchise in the 
state of Ohio, is as difficult to calculate, as the injury done by participating 
in an ezclusive privilege. The single act of levying the tax, in the first 
instance, is the cause of an action at law ; but that affords a remedy only for 
the single act, and is not equal to the remedy in chancery, which prevents 
its repetition, and protects the privilege. The same conservative principle, 
which induces the court to interpose its authority for the protection of 
exclusive privileges, to prevent the commission of waste, even in some cases 
of trespass, and in many cases of destruction, will, we think, apply to this. 
Indeed, trespass is destruction, where there is no privity of estate. 

If the state of Ohio could have been made a party defendant, it can 
scarcely be denied, that this would be a strong case for an injunction. The 
objection is, that, as the real party cannot be brought before the court, a 
suit cannot be sustained against the agents of that party ; and cases have 
been cited, to show that a court of chancery will not make a decree, unless 
all those who are substantially interested, be made parties to the suit. This 
is certainly true, where it is in the power of the plaintiff to make them par- 
ties ; but if the person who is the real principal, the person who is the true 
source of the mischief, by whose power and for whose advantage it is done, 
be himself *above the law, be exempt from all judicial process, it r»Q .« 
would be subversive of the best established principles, to say, that *■ 
the law could not afford the same remedies against the agent employed in 
doing the wrong, which they would afford against him, could his principal 
be joined in the suit. It is admitted, that the privilege of the principal is 
not communicated to the agent ; for the appellants acknowledge that an 
action at law would lie against the agent, in which full compensation ought 
to be made for the injury. It being admitted, then, that the agent is not 
privileged by his connection with his principal, that he is responsible for his 
own act, to the full extent of the injury, why should not the preventive 
power of the court also be applied to him? Why may it not restrain him 
from the commission of a wrong, which it would punish him for commit- 
ting ? We put out of view the character of the principal as a sovereign 
state, because that is made a distinct point, and consider the question singly 
as respects the want of parties. Now, if the party before the court would 
be responsible for the whole injury, why may he not be restrained from its 
commission, if no other party can be brought before the court ? The appel- 
lants found their distinction on the legal principle, that all trespasses are 
several as well as joint, without inquiry into the validity of this reason, if 
true. We ask, if it be true ? Will it be said, that the action of trespass is 
the only remedy given for this injury ? Can it be denied, that an action on 
the case, for money had and received to the plaintiff^s use, might be main* 
tained ? *We think, it cannot ; and if such an action might be main- r^if^AA 
tained, no plausible reason suggests itself to us, for the opinion, that *■ 
an injunction may not be awarded to restrain the agent, with as much pro- 
priety as it might be awarded to restrain the principal, could the principal 
be made a party. We think, the reason for an injunction is much stronger 
in the actual, than it would be in the supposed, case. In the regular course of 
things, the agent would pay over the money immediately to his principal, and 
would thus place it beyond the reach of the injured party, since his principal is 
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not amenable to law. Tbc remedy for the injury, wolild be against tbe agent 
only ; and what agent could make compensation for such an injury? The 
remedy would have nothing real in it. It would be a remedy in name only, 
not in substance. This alone would, in our opinion, be a sufficient reason for 
a court of equity; the injury would, in fact, be irreparable ; and the cases 
are innumerable, in which injunctions are awarded on this ground. 

But were it even to be admitted, that the injunction, in the first 4nstance, 
was improperly awarded, and tliat the original bill could not be maintained, 
that would not, we think, materially affect the case. An amended and sup- 
plemental bill, making new parties, has been filed in the cause, and on that 
bill, with the proceedings under it, the decree was pronounced. The ques- 
tion is, whether that bill and those proceedings support the decree. The 
^f..f.'i case they make, is, that the money and *notea of the plaintiffs, in the 
-' circuit court, have been taken from them without authority, and are 
in possession of one of the defendants, who keeps them separate and apart 
from all other money and notes. It is admitted, that this defendant would 
be liable for the whole amount in an action at law ; but it is denied that 
he is liable in a court of equity. We think it a case in which a court of 
equity ought to interpose, and that there are several grounds on which its 
jurisdiction may be placed. 

One, which appears to be ample for the purpose, is, that a court will 
always interpose, to prevent the transfer of a specific article, which, if trans- 
ferred, will be lost to the owner. Thus, the holder of negotiable securities, 
indorsed in the usual manner, if he has acquired them fraudulently, will be 
enjoined from negotiating them ; because, if negotiated, the maker or 
indorser must pay them. 1 Madd. Ch. 154-5. Thus, too, a transfer of stock 
will be restrained, in favor of a pereon having the real property in the 
article. In these cases, the injured party would have his remedy at law ; 
and the probability that this remedy would be adequate, is stronger in the 
cases put in the books, than in this, where the sum is so greatly beyond the 
capacity of an ordinary agent to pay. But it is the province of a court 
of equity, in such cases, to arrest the injury, and prevent the wrong. The 
remedy is more beneficial and complete, than the law can give. The money 
*Ai('l ^^ ^^^ bank, if mingled with the other money *in the treasury, and 
^ put into circulation, would bo totally lost to the owners ; and the rea- 
son for an mjunction is, at least, as strong in such a case, as in the case of a 
negotiable note. 

6. We proceed now to the Cth point made by the appellants, which is, 
that if any case is made in the bill, proper for the interference of a court of 
chancery, it is against the state of Ohio, in which case, the circuit court 
could not exercise jurisdiction. The bill is brought, it is said, for the pur- 
pose of protecting the bank in the exercise of a franchise granted by a law 
of the United States, which franchise the state of Ohio asserts a right to 
invade, and is about to invade. It prays the aid of the court to restrain the 
officers of the state from executing the law. It is, then, a controversy 
between the bank and the state of Ohio. The interest of the state is direct 
and immediate, not consequential. The process of the court, though not 
directed against the state by name, acts directly upon it, by restraining its 
officers. The process, therefore, is substantially, though not in form, against 
the state, and the court ought not Vj proceed, without making the state 4 
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party; if this cannot be done, the court cannot take jurisdiction of the 
cause. The full pressure of this argument is felt, and the difficulties it pre- 
sents are acknowledged. The diri^ct interest of the state in the suit, as 
brought, is admitted ; and, had it been in the power of the bank to make it 
a party, perhaps, no decree ought to have been pronounced in the cause, 
until the *state was before the court. But this was not in the power r^^ . ^ 
of the bank. The eleventh amendment of the constitution has ex- *■ 
empted a state from the suits of citizens of other states, or aliens ; and the 
very difficult question is to be decided, whether, in such a case, the court 
may act upon the agents employed by the state, and on the property in their 
hands. ' 

Before we try this question by the constitution, it may not be time mis- 
applied, if. we pause for a moment, and reflect on the relative situation of 
the Union with its members, should the objection prevail. A denial of jur- 
isdiction forbids all inquiry into the nature of the case. It applies to cases 
perfectly clear in themselves ; to cases where the government is in the exer- 
cise of its best established and most essential powers, as well as to those 
which may be deemed questionable. It asserts, that the agents of a state, 
alleging the authority of a law, void in itself, because repugnant to the con- 
stitution, may arrest the execution of any law in the United States. It 
maintains, that if a state shall impose a flne or penalty on any person 
employed in the execution of any law of the United States, it may levy that 
fine or penalty by a ministerial officer, without the sanction even of its own 
courts ; and that the individual, though he perceives the approaching dan- 
ger, can obtain no protection from the judicial department of the govern- 
ment. The carrier of the mail, the collector of the revenue, the marshal of 
a district, the recruiting officer, may all be inhibited, under ruinous 
*penalties, from the performance of their respective duties ; the r^cQ ,q 
warrant of a ministerial officer may authorize the collection of these ^ 
penalties, and the person thus obstructed in the performance of his duty, 
may indeed resort to his action for damages, after the infliction of the injury, 
but cannot avail himself of the preventive justice of the nation to protect 
him in the performance of his duties. Each member of the Union is capa- 
ble, at its will, of attacking the nation, of arresting its progress at every 
step, of acting vigorously and effectually in the execution of its designs, 
while the nation stands naked, stripped of its defensive armor, and incapa- 
ble of shielding its agent, or executing its laws, otherwise than by proceed- 
ings which are to take place after the mischief is perpetrated, and which 
must often, be ineffectual, from the inability of the agents to make compen- 
sation. 

These are said to be extreme cases ; but the case at bar, had it been put 
by way of illustration in argument, might have been termed an extreme 
case ; and if a penalty on a revenue-officer, for performing his duty, be 
more obviously wrong, than a penalty on the bank, it is a difference in 
degree, not in principle. Public sentiment would be more shocked by the 
infliction of a penalty on a public officer for the performance of his duty, 
than by the infliction of this penalty on a bank, which, while carrying on 
the fiscal operations of the government, is also transacting its own business; 
but in both cases, the officer levying the penalty acts under a void au- ^^ 
thority, and the power *to restrain him 13 denied as positively in the L ^ ^ 
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one as in the other. The distinction between any extreme case, and that which 
has actually occurred, if, indeed, any difference of principle can be supposed 
to exist between them, disappears, when considering the question of juris- 
diction ; for, if the courts of the United States cannot rightfully protect 
the agents who execute every law authorized by the constitution, from the 
direct action of state agents in the collection of penalties, they cannot right- 
fully protect those who execute any law. 

The question, then, is, whether the constitution of the United States has 
provided a tribunal which can peacefully and rightfully protect those who are 
employed in carrying into execution the laws of the Union, from the 
attempts of a particular state to resist the execution of those laws ? The 
state of Ohio denies the existence of this power, and contends, that no pre- 
ventive proceedings whatever, or proceedings against the very property 
which may have been seized by the agent of a state, can be sustained against 
such agent, because they would be substantially against the state itself, in 
violation of the 11th amendment of the constitution. 

That the courts of the Union cannot entertain a suit brought against a 
state, by an alien, or the citizen of another state, is not to be controverted. 
Ih a suit, brought against an individual, for any cause whatever, a suit 
^ 1 ^gai^st a state, in the sense of the constitution? *The 11th amend- 
*^ J ment is the limitation of a power supposed to bo granted in the 
original instrument; and to understand accurately the extent of the limita- 
tion, it seems proper to define the power that is limited. The words of the 
constitution, so far as they respect this question, arc, " the judicial power 
shall extend to controversies between two or more states, between a state 
and citizens of another state, and between a state and foreign states, citizens 
or subjects." A subsequent clause distributes the power previously granted, 
and assigns to the supreme court original jurisdiction in those cases in 
which "a state shall be a party." The words of the 11th amendment are, 
" the judicial power of the United States shall not be construed to extend 
to any suit in law or equity, commenced or prosecuted against one of the 
United States, by citizens of another state, or by citizens or subjects of 
a foreign state." 

The Bank of the United States contends, that in all cases in which juris- 
diction depends on the character of the party, reference is made to the 
party on the record, not to one who may be interested, but is not shown by 
the record to be a party. The appellants admit, that the jurisdiction of the 
court is not ousted by any incidental or consequential interest, which a state 
may have in the decision to be made, but is to be considered as a party, 
where the decision acts directly and immediately upon the state, through 
its officers. 

♦ft- 1 1 *^^ ^^^® question were to be determined on the authority of English 
^ decisions, it is believed, that no case can be adduced, where any 
person has been considered as a party, who is not made so in the record. 
But the court will not review those decisions, because it is thought, a question 
growing out of the constitution of the United States, requires rather an 
attentive consideration of the words of that instrument, than of the decisions 
of analogous questions by the courts of any other country. Do the provi- 
sions, then, of the American constitution, respecting controversios to which 
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a state may be a party, extend, on a fair construction of that instrument 
to cases in which the state is not a party on the record? 

The first in the enumeration, is a controversy between two or more 
states. There are not many questions in which a state would be supposed 
to take a deeper or more immediate interest, than in those which decide on 
the extent of her territory. Yet the constitution, not considering the state 
as a party to such controversies, if not plaintiff or defendant on the record, 
has expressly given jurisdiction in those between citizens claiming lands 
under grants of different states. If each state, in consequence of the infla- 
ence of a decision on her boundary, had been considered, by the framers of 
the constitution, as a party to that controversy, the express grant of juris- 
diction would have been useless. The grant of it certainly proves, that tbie 
constitution *does not consider the state as a party in such a case. ,.^ 
Jurisdiction is expressly granted, in those cases only where citi- »• 
zens of the same state claim lands under grants of different states. If 
the claimants be citizens of different states, the court takes jurisdiction for 
that reason. Still, the right of the state to grant, is the essential point in 
dispute; and in that point the state is deeply interested. If that interest 
converts the state into a party, there is an end of the cause ; and the consti- 
tution will be construed to forbid the circuit courts to take cognisance of 
questions to which it was thought necessary exprewsly to extend their juris- 
diction, even when the controversy arose between citizens of the same state. 

We are aware, that the application of these cases may be denied, because 
the title of the state comes on incidentally, and the appellants admit the 
jurisdiction of the court, where its judgment does not act directly upon 
the property or interests of the state; but we deemed it of some importance 
to show, that the framers of the constitution contemplated the distinction 
between cases in which a state was interested, and those in which it was a 
party, and made no provision for a case of interest, without being a party 
on the record. In cases where a state is a party on the record, the question 
of jurisdiction is decided by inspection. If jurisdiction depend, not on this 
plain fact, but on the interest of the state, what rule has the constitution 
given, by which this interest *is to be measured? If no rule be given, r^Q.^ 
is it to be settled by the court ? If so, the curious anomaly is pre- *■ 
sented, of a court examining the whole testimony of a cause, inquiring into, 
and deciding on, the extent of a state's interest, without having a right to 
exercise any jurisdiction in the case. Can this inquiry be made, without the 
exercise of jurisdiction ? 

The next in the enumeration, is a controversy between a state and the 
citizens of another state. Can this case arise, if the state be not a party on 
the record ? If it can, the question recure, what degree of interest shall 
be sufficient to change the parties, and arrest the proceedings against 
the individual ? Controversies respecting boundary have lately existed 
between Virginia and Tennessee, between Kentucky and Tennessee, and 
now exist between New York and New Jersey. Suppose, while such a 
controversy is pending, the collecting officer of one state should seize 
property for taxes, belonging to a man who supposes himself to reside 
in the other state, and who seeks redress in the federal court of that 
state in which the officer resides. The interest of the state is obvious, 
fet it is admitted, that in such a case the action would lie, because the offi- 
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cer might be treated as a trespasser, and the verdict and judgment against 
him would not act directly on the property of the state. That it would not 
so act, may, perhaps, depend on circumstances. The officer may retain the - 
amount of the taxes in his hands, and, on the proceedings of the state * 
^ , against him, may plead in bar the judgment of a court of *competent 
^ J jurisdiction. If this plea ought to be sustained, and it is far from 
being certain, that it ought not, the judgment so pleaded would have acted 
directly on the revenue of the state, in the hands of its officer. And yet the 
argument admits, that the action, in such a case, would be sustained. But 
suppose, in such a case, the party conceiving himself to be injured, instead 
of bringing an action sounding in damages, should sue for the specific thing, 
while yet in possession of the seizing officer. It being admitted, in argu- 
ment, that the action sounding in damages would lie, we are unable to per- 
ceive the line of distinction between that and the action of detinue. Yet 
the latter action would claim the specific article seized for the tax, and would 
obtain it, should the seizure be deemed unlawful. It would be tedious to 
pursue this part of the inquiry further, and it would be useless, because 
every peraon will perceive that the same reasoning is applicable to all the other 
enumerated controversies to which a state may be a party. The principle 
may be illustrated by a reference to those other controversies where juris- 
diction depends on the party. But, before we review them, we will notice 
one where the nature of the controversy is, in some degree, blended with the 
character of the party. 

If a suit be brought against a foreign minister, the supreme court alone 
has original jurisdiction, and this is shown on the record. But suppose a 
suit to be brought which affects the interest of a foreign minister, or by 
^ , which the person of his secretary *or of his servant, is arrested. The 

J minister does not, by the mere arrest of his secretary, or his servant, 
become a party to this suit, but the actual defendant pleads to the jurisdic- 
tion of the court, and asserts his privilege. If the suit affects a foreign 
minister, it must be dismissed, not because he is a party to it, but because it 
affects him. The language of the constitution in the two cases is different. 
This court can take cognisance of all cases " affecting" foreign ministers ; 
and therefore, jurisdiction does not depend on the party named in the rec- 
ord. But this language changes, when the enumeration proceeds to states. 
Why this change ? The answer is obvious. In the case of foreign minis- 
ters, it was intended, for reasons which all comprehend, to give the national 
courts jurisdiction over all cases by which they were in any manner affected. 
In the case of states, whose immediate or remote interests were mixed up 
with a multitude of cases, and who might be affected in an almost infinite 
variety of ways, it was intended to give jurisdiction in those cases only 
to which they were actual parties. 

In proceeding with the cases in which jurisdiction depends on the char- 
acter of the party, the first in the enumeration is, " controversies to which 
the United States shall be a party." Does this provision extend to the cases 
where the United States are not named in the record, but claim, and are ' 
actually entitled to, the whole subject is controversy ? Let us examine this 
question, 
♦ftsfll Suits brought by the postmaster-general are *for money due to 

* the United States. The nominal phiintiff has no interest in the con- 
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troversy, and the IJDited States are the only real party. Yet, these suits 
could not be instituted in the courts of the Union, under that clause which 
gives jurisdiction in all cases to which the United States are a party ; and 
it was found necessary to give the court jurisdiction over them, as being 
cases arising under a law of the United States. 

The judicial power of the Union is also extended to controversies between 
citizens of different states ; and it has been decided, that the character of 
the parties must bo shown on the record. Does this provision depend 
the character of those whose interest is litigated, or of those who 
parties on the record ? In a suit, for example, brought by or against 
executor, the creditors or legatees of his testator are the persons re&l\ 
concerned in interest ; but it has never been suspected, that, if the exe 
be a resident of another state, the jurisdiction of the federal court could, 
ousted by the fact, that the creditors or legatees were citizens of the s^y^:^^ 
state with the opposite party. The universally received construction in 
case is, that jurisdiction is neither given nor ousted by the relative situat: 
of the parties concerned in interest, but by the relative situation of the 
ties named on the record. Why is this construction universal ? No csls^ 
can be imagined, in which the existence of an interest out of the partj?- 
on the record is more unequivocal than in that which has been just stated. 
Why, then, is it universally admitted, that this interest in *no man- ^^ 
ner affects the jurisdiction of the court ? The plain and obvious L ' 
answer is, because the jurisdiction of the court depends, not upon this inter- 
est, but upon the actual party on the record. Were a state to be the sole 
legatee, it will not, we presume, be alleged, that the jurisdiction of the court, 
in a suit against the executor, would be more affected by this fact, than by 
the fact that any other person, not suable in the courts of the Union, 
was the sole legatee. Yet, in such a case, the court would decide directly 
and immediately on the interest of the state. "* 

This principle might be further illustrated by showing that jurisdiction, 
where it depends on the character of the party, is never conferred, in con- 
sequence of the existence of an interest in a party not named ; and by show- 
ing that, under the distributive clause of the 2d section of the 8d article, the 
supreme court could never take original jurisdiction, in consequence of an 
interest in a party not named in the record. But the principle seems too 
well established, to require that more time should be devoted to it. It may, 
we think, be laid down as a rule which admits of no exception, that, in all 
cases where jurisdiction depends on the party, it is the party named in the 
record. Consequently, the 11th amendment, which restrains the jurisdiction 
granted by the constitution over suits against states, is, of necessity, limited 
to those suits in which a state is a party on the record. The amendment 
has its full effect, if the constitution be construed as it * would have rt^^^^.^ 
been construed, had the jurisdiction of the court never been extended »• 
to suits brought against a state, by the citizens of another state, or by aliens. 

The state not being a party on the record, and the court having jurisdic- 
tion over those who are parties on the record, the true question is, not one 
of jurisdiction, but whether, in the exercise of its jurisdiction, the court 
ought to make a decree against the defendants ; whether they are to be 
considered as having a real interest, or as being only nominal parties. In 
pursuing the arrangement which the appellants have made for the argument 
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of the cause, this question has already been considered. The responsibility of 
the officers of the state for the money taken out of the bank, was admitted, 
and it was acknowledged, that this responsibility might be enforced by the 
proper action. The objection is, to its being enforced against the specific 
article taken, and by the decree of this court. But it has been shown, 
we think, that an action of detinue might be maintained for that article, if 
the bank had possessed the means of describing it, and that the interest of the 
state would not have been an obstacle to the suit of the bank against 
the individual in possession of it. The judgment is such as suit might have 
been enforced, had the article been found in possession of the individual 
defendant. It has been shown, that the danger of its being parted with, of 
its being lost to the plaintiff, and the necessity of a discovery, justified the 
^ , application to a court of equity. It was in a *court of equity alone 
-* that the relief would be real, substantial and effective. The parties 
must certainly have a real interest in the case, since their personal responsi- 
bility is acknowledged, and, if denied, could be demonstrated. 

It was proper, then to make a decree against the defendants in the circuit 
court, if the law of the state of Ohio be repugnant to the constitution, or to 
a law of the United States made in pursuance thereof, so as to furnish no 
authority to those who took, or to those who received, the money for which 
this suit was instituted. 

7. Is that law unconstitutional? This point was argued with great 
ability, and decided by this court, after mature and deliberate consideration, 
in the case of Mc CuUoch v. State of Maryland, A revision of that opinion 
has been requested ; and many considerations combine to induce a review 
of it. The foundation of the argument in favor of the right of a state to tax 
the bank, is laid in the supposed character of that institution. The argu- 
ment supposes the corporation to have been originated for the management 
of an individual concern, to be founded upon contract between individuals, 
having private trade and private profit for its great end and principal object. 
If these premises were true, the conclusion drawn from them would be 
inevitable. This mere private corporation, engaged in its own business, 
with its own views, would certainly be subject to the taxing power of the 
state, as any individual would be ; and the casual circumstance of its being 
*860l *^"^P^oy^^ ^y t^G government in the transaction of its fiscal affairs, 
-' would no more exempt its private business from the operation of that 
power, than it would exempt the private business of any individual employed 
in the same manner. But the premises are not true ; the bank is not consid- 
ered as a private corporation, whose principal object is individual trade and 
individual profit ; but as a public corporation, created for public and national 
purposes. That the mere business of banking is, in its own nature, a private 
business, and may be carried on by individuals or companies having no polit- 
ical connection with the government, is admitted ; but the bank is not 
such an individual or company. It was not created for its own sake, or for 
private purposes. It has never betsn supposed that congress could create 
such a corporation.* The whole opinion of the court, in the case of McCul- 
loch V. State of Maryland^ is founded on, and sustained by, the idea that 

1 Congress has sinoe chartered railroads and insurance companies, from whence is this power 
deriTBd f 
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the bank is an instrument which is " necessary and proper for carrying into 
effect the powers vested in the government of the United States." It is not 
an instrument which the government found ready made, and has supposed 
to be adapted to its purposes ; but one which wjis created in the form in 
which it now appears, for national purposes only. It is, undoubtedly, cap- 
able of transacting private as well as public business. While it is the great 
instrument by which the fiscal operations of the government are effected, it 
is also trading with individuals for its own advantage. The appellants 
endeavor to distinguish between this trade and its *agency for the r«oo| 
public, between its banking operations and those qualities which it *■ 
possesses in common with every corporation, such as individuality, immor- 
tality, Ac. While they seem to admit the right to preserve this corporate 
existence, they deny the right to protect it in its trade and business. 

If there be anything in this distinction, it would tend to show, that bo 
much of the act as incorporates the bank is constitutional, but so much of it 
as authorizes its banking operations is uncoustitutional. Congress can make 
the inanimate body, and employ the machine as a depository of and vehicle 
for, the conveyance of the treasure of the nation, if it be capable of being 
so employed, but cannot breathe into it the vital spirit which alone can 
bring it into useful existence. Let this distinction be considered. 

Why is it, that congress can incorporate or create a bank ? This ques- 
tion was answered in the case of Mc CuUoch v. State of Maryland, It is an 
instrument which is "necessary and proper" for carrying on the fiscal 
operations of government. Can this instrument, on any rational calculation, 
effect its object, unless it be endowed with that faculty of lending and 
dealing in money, which is conferred by its charter ? If it can, if it be as 
competent to the purposes of government without, as with this faculty, 
there will be much difficulty in sustaining that essential part of the charter. 
If it cannot, then this faculty is necessary to the legitimate operations of 
government, and was constitutionally and rightfully engrafted on the insti- 
tution. It is, in that view of the subject, *thc vital part of the cor- 



poration ; it is its soul ; and the right to preserve it originates in the 
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same principle, with the right to preserve the skeleton or body which it 
animates. The distinction between destroying what is denominated the 
corporate franchise, and destroying its vivifying principle, is precisely as 
incapable of being maintained, as a distinction between the right to sen- 
tence a human being to death, and a right to sentence him to a total priva- 
tion of sustenance during life. Deprive a bank of its trade and business, 
which is its sustenance, and its immortality, if it have that property, will 
be a very useless attribute. This distinction, then, has no real existence. 
To tax its faculties, its trade and occupation, is to tax the bank itself ? To 
destroy or preserve the one, is to destroy or preserve the other. 

It is urged, that congress has not, by this act of incorporation, created 
the faculty of trading in money; that it had anterior existence, and may be 
carried on by a private individual or company, as well as by a corporation. 
As this profession or business may be taxed, regulated or restrained, when 
conducted by an individual, it may, likewise, be taxed, regulated or restrained, 
when conducted by a corporation. The general correctness of these pro- 
positions need not be controverted. Their particular application to the 
question before the court, is alone to l>e considered. We do not maintain, 
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that the corporate character of the bank exempts its operations from the 
action of state authority. If an individual were to be endowed with the 
♦ftfl^l ^^"^® faculties, *for the same purposes, he would be equally protec- 
-' ted in the exercise of those faculties. The operations of the bank 
are believed not only to yield the compensation for its services to the gov- 
ernment, but to be essential to the performance of those services. Those 
operations give its value to the currency in which all the transactions of the 
government are conducted. They are, therefore, inseparably connected 
with those transactions. They enable the bank to render those services to 
the nation for which it was created, and are, therefore, of the very essence 
of its character, as national instruments. The business of the bank consti- 
tutes its capacity to perform its functions, as a machine for the money 
transactions of the government. Its corporate character is merely an inci- 
dent, which enables it to transact that business more beneficially. 

Were the secretary of the treasury to be authorized, by law, to appoint 
agencies throughout the Union, to perform the public functions of the bank, 
and to be endowed with its faculties, as a necessary auxiliary to those func- 
tions, the operations of those agents would be as exempt from the control 
of the states as the bank, and not more so. If, instead of the secretary of 
the treasury, a distinct office were to be created for the purpose, filled by a 
person who should receive, as a compensation for his time, labor and 
expense, the profits of the banking business, instead of other emoluments, 
to be drawn from the treasury, which banking business was essential to the 
operations of the government, would each state in the Union possess a right 
♦ftAil ^^ *control these operations? The question on which this right 
J would depend, must always be, are these faculties so essential to the 
fiscal operations of the government, as to authorize congress to confer them ? 
Let this be admitted, and the question, does the right to preserve them 
exist ? must always be answered in the affirmative. 

Congress was of opinion, that these faculties were necessary, to enable 
the bank to perform the services which are exacted from it, and for which 
it was created. This was certainly a question proper for the consideration 
of the national legislature. But were it now to undergo revision, who 
would have the hardihood to say, that, without the employment of a bank- 
ing capital, those services could be performed ? That the exercise of these 
faculties greatly facilitates the fiscal operations of the government, is too 
obvious for controversy ; and who will venture to affirm, that the suppres- 
sion of them would not materially affect those operations, and essentially 
impair, if not totally destroy, the utility of the machine to government ? 
The currency which it circulates, by means of its trade with individuals, 
is believed to make it a more fit instrument for the purposes of govern- 
ment, than it could otherwise be ; and if this be true, the capacity to carry 
on this trade, is a faculty indispensable to the character and objects of the 
institution. 

The appellants admit, that, if this faculty be necessary, to make the 

bank a fit instrument for the purposes of the government, congress possesses 

♦8661 ^^® same power to protect the machine in *this, as in its direct fiscal 

-' operations ; but they deny, that it is necessary to those purposes, and 

insist, that it is granted solely for the benefit of the members of the corpora- 
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tion. Were this proposition to be admitted, all the consequences which are 
drawn from it might follow. But it is not admitted. The court has already 
stated its conviction^ that without this capacity to trade with individuals, 
the bank would be a very defective instrument, when considered with a 
single view to its fitness for the purposes of government. On this point, the 
whole argument rests. 

It is contended, that, admitting congress to possess the power, this 
exemption ought to have been expressly asserted in the act of incorpora- 
tion ; and, not being expressed, ought not to be implied by the court. It is 
not unusual, for a legislative act to involve consequences which are not 
expressed. An ofiicer, for example, is ordered to arrest an individual. It is 
not necessary, nor is it usual, to say that he shall not be punished for obey- 
ing this order. His security is implied in the order itself. It is no unusual 
thing, for an act of congress to imply, without expressing, this very exemp- 
tion from state control, which is said to be so objectionable in this instance. 
The collectors of the revenue, the carriers of the mail, the mint establish- 
ment, and all those institutions which are public in their nature, are exam- 
ples in point. It has never been doubted, that all who are employed in 
them, are protected, while in the line of duty ; and yet this protection is not 
expressed in any act of congress. It is incidental *to, and is implied ri^Q-,- 
in, the several acts by which these institutions are created, and is ^ 
secured to the individuals employed in them, by the judical power alone ; 
that is, the judicial power is the instrument employed by the government in 
administering this security. That department has no will, in any case. If 
the sound construction of the act be, that it exempts the trade of the bank, 
as being essential to the character of a machine necessary to the fiscal ope- 
rations of the government, from the control of the states, courts are as much 
bound to give it that construction, as if the exemption had been established 
in express terms. Judicial power, as contradistinguished from the power 
of the laws, has no existence. Courts are the mere instruments of the law, 
and can will nothing. When they are said to exercise a discretion, it is a 
mere legal discretion, a discretion to be exercised in discerning the course 
prescribed by law ; and, when that is discerned, it is the duty of the court 
to follow it. Judicial power is never exercised for the purpose of giving 
effect to the will of the judge ; always for the purpose of giving effect to 
the will of the legislature ; or, in other words, to the will of the law. 

The appellants rely greatly on the distinction between the bank and the 
public institutions, such as the mint or the post-office. The agents in those 
offices are, it is said, officers of government, and are excluded from a seat in 
congress. Not so the directors of the bank. The connection of the govern- 
ment with the bank, is likened to that with contractors. It will not be con- 
tended, that the directors, or *other officers of the bank, are officers r^^^,^ 
of government. But it is contended, that, were their resemblance to L 
contractors more perfect than it is, the right of the state to control its 
operations, if those operations be necessary to its character, as a machine 
employed by the government, cannot be maintained. Can a contractor for 
supplying a military post with provisions, be restrained from making pur- 
chases within any state, or from transporting the provisions to the place at 
which the troops were stationed ? or could he be fined or taxed for doing 
80 ? We have not yet heard these (questions answered in the affirmative. 
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It is true, that the property of the contractor may be taxed, as the property 
of other citizens ; and so may the local property of the bank. But we do 
not admit, that the act of purchasing, or of conveying the articles pur- 
chased, can be under state control. If the trade of this bank be essential to 
its character, as a machine for the fiscal operations of the government, that 
trade must be as exempt from state control as the actual conveyance of 
the public money. Indeed, a tax bears upon the whole machine ; as well 
upon the faculty of collecting and transmitting the moneys of the nation, 
as on that of the discounting the notes of individuals. No distinction is 
taken between them. 

Considering the capacity of carrying on the trade of banking, as an 
important feature in the character of this corporation, which was necessary, 
to make it a fit instrument for the objects for which it was created, the court 
*ft«Rl *^^^^®^ ^^ ^^^ decision in the case of McCvUoch v. State * of Mary- 
^ landy and is of opinion, that the act of the state of Ohio, which 
is certainly much more objectionable than that of the state of Maryland, is 
repugnant to a law of the United States, made in pursuance of the constitu- 
tion, and therefore, void. The counsel for the appellants are too intelligent, 
and have too much self respect, to pretend, that a void act can afford any 
protection to the officers who execute it. They expressly admit, that it 
cannot. 

It being then shown, we think, conclusively, that the defendants could 
denve neither authority nor protection from the act which they executed, 
and that this suit is not against the state of Ohio within the view of the 
constitution, the state being no party on the record, the only real question 
in the cause is, whether the record contains sufficient matter to justify the 
court in pronouncing a decree against the defendants ? That this question 
is attended with great difficulty, has not been concealed or denied. But 
when we reflect, that the defendants, Osborn and Harper, are incontestably 
liable for the full amount of the money taken out of the bank ; that the 
defendant, Currie, is also responsible for the sum received by him, it having 
come to his hands with full knowledge of the unlawful means by which 
it was acquired ; that the defendant, Sullivan, is also responsible for the 
sum specifically delivered to him, with notice that it was the property of the 
bank, unless the form of having made an entry on the books of the treasury 
can countervail the fact, that it was, in truth, kept untouched, in a trunk, by 
♦RflQl ^^^^^^ *^ ^ deposit, to await *the event of the pending suit respect- 
-' ing it — we may lay it down as a proposition, safely to be affirmed, 
that all the defendants in the cause were liable in an action at law for the 
amount of this decree. If the original injunction was properly awarded, for 
the reasons stated in the preceding part of this opinion, the money, having 
reached the hands of all those to whom it afterwards came, with notice of 
that injunction, might be pursued, so long as it remained a distinct deposit, 
neither mixed with the money of the treasury, nor put into circulation. 
Were it to be admitted, that the original injunction was not properly 
awarded, still the amended and supplemental bill, which brings before the 
court all the parties who had been concerned in the transaction, was filed 
after the c«ause of action had completely accrued. The money of the bank 
had been taken, without authority, by some of the defendants, and was 
detained by the only person who was not an original wrongdoer, in a specific 
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form ; so that detinue might have been maintained for it, had it been in the 
power of the bank to prove the facts which are necessary to establish the 
identity of the property sued for. Under such circumstances, we think, a 
court of equity may afford its aid, on the ground, that a discovery is neces- 
sary, and also on the same principle, that an injunction issues to restrain a 
person who has fraudulently obtained possession of negotiable notes, from 
putting them into circulation ; or a person having the apparent ownership 
of stock really belonging to another, from transferring it. The suit, then, 
might be as well sustained in a *court of equity, as in a court of law, r^j.,^^ 
and the objection that the interests of the state are committed to ^ 
subordinate agents, if true, is the unavoidable consequence of exemption 
from being sued — of sovereignty. The interests of the United States are 
sometimes committed to subordinate agents. It was the case in Uoyt v. 
GelstoTiy in the case of 27ie Appollon, and in the case of Doddridge^a Lessee 
V. Thompson and Wright^ and in many others. An independent foreign 
sovereign cannot be sued, and does not appear in court. But a friend of the 
court comes is, and, by suggestion, gives it to understand, that his interests 
are involved in the controversy. The interests of the sovereign, in such a 
case, and in every other where he chooses to assert them, under the name of 
the real party to the cause, are as well defended as if he were a party to the 
record. But his pretensions, where they are not well founded, cannot arrest 
the right of a party having a right to the thing for which he sues. Where the 
right is in the plaintiff, and the possession in the defendant, the inquiry 
cannot be stopped by the mere assertion of title in a sovereign. The court 
must proceed to investigate the assertion, and examine the title. In the 
case at bar, the tribunal established by the constitution, for the purpose of 
deciding, ultimately, in all cases of this description, had solemnly deter- 
mined, that a state law imposing a tax on the Bank of the United States, 
was unconstitutional and void, before the wrong was committed for which 
this suit was brought. 

We think, then, that there is no error in the decree *of the circuit r#«,-, 
court for the district of Ohio, so far as it directs restitution of the »- 
specific sum of $98,000, which was taken out of the bank unlawfully, and 
was in the possession of the defendant, Samuel Sullivan, when the injunction 
was awarded, in September 1820, to restrain him from paying it away, or 
in any manner using it ; and so far as it directs the payment of the remain^ 
ing sum of $2000 by the defendants, Ralph Osbom and John L. Harper ; 
but that the same is erroneous, so far as respects the interest on the coin, 
part of the said $98,000, it being the opinion of this court, that, while the 
parties were restrained by the authority of the circuit court from using it, 
they ought not to be charged with interest. The decree of the circuit 
court for the district of Ohio is affirmed, as to the said sums of $98,000 and 
$2000 ; and reversed as to the residue. 

Johnson, Justice. (Dissenting,) — The argument in this cause presents 
three questions : 1. Has congress granted to the Bank of the United States, 
an unlimited right of suing in the courts of the United States ? 2. Could 
congress constitutionally grant such a right? 3. Has the power of the 
court been legally and constitutionally exercised in this suit ? 

I have very little doubt, that the public mind will be easily reconciled to 
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the decision of the court here rendered : for, whetlier necessary or unneces- 
sary, originally, a state of things has now grown up, in some of the states, 
*Q-oi which renders all *the protection necessary, that the general govem- 
* J ment can give to this bank. The policy of the decision is obvious, 
that is, if the bank is to be sustained ; and few will bestow upon its legal 
correctness, the reflection that it is necessary to test it by the constitution 
and laws, under which it is rendered. 

The Bank of the United States is now identified with the administration 
of the national government. It is an immense machine economically and 
beneficially applied to the fiscal transactions of the nation. Attempts have 
been made to dispense with it, and they have failed ; serious and very weighty 
doubts have been entertained of its constitutionality, but they have been 
abandoned ; and it is now become the functionary that collects, the deposi- 
tory that holds, the vehicle that transports, the guard that protects, and the 
agent that distributes and pays away, the millions that pass annually through 
the national treasury ; and all this, not only without expense to the govern- 
ment, but after paying a large bonus, and sustaining actual annual losses to 
a large amount ; furnishing the only possible means of embodying the most 
ample security for so immense a charge. 

Had its effects, however, and the views of its framers, been confined 
exclusively to its fiscal uses, it is more than probable, that this suit, and the 
laws in which it originated, would never have had existence. But it is well 
known, that with that object was combined another, of a very general, and 
not less important character. The expiration of the charter of the former 
^ , bank, led to state creations of banks ; each new bank increased *the 
J facilities of creating others ; and the necessities of the general gov- 
ernment, both to make use of the state banks for their deposits, and to 
borrow largely of all who would lend to them, produced that rage for mul- 
tiplying banks, which, aided by the emoluments derived to the states in theii 
creation, and the many individual incentives which they developed, soon 
inundated the country with new description of bills of credit, against which, 
it was obvious, that the provisions of the constitution opposed no adequate 
inhibition. A specie-paying bank, with an overwhelming capital, and the 
whole aid of the government deposits, presented the only resource to which 
the government could resort, to restore that power over the currency of the 
country, which the framers of the constitution evidently intended to give to 
congress alone. But this necessarily involved a restraint upon individual 
cupidity, and the exercise of state power ; and in the nature of things, it 
was hardly possible, for the mighty effort necessary to put down an evil, 
spread so wide, and arrived to such maturity, to be made, without embody- 
ing against it an immense moneyed combination, which could not fail of 
making its influence to be felt, wherever its claimances could reach, or its 
industry and wealth be brought to operate. 

I believe, that the good sense of a people, who know that they govern 
themselves, and feel that they have no interests distinct from those of their 
government, would readily concede to the bank, thus circumstanced, some, 
♦8741 '^ °^^ *^^ ^^® rights here *contended for. But I cannot persuade my- 
^ self, that they have been conceded in the extent which this decision 
afiirms. Whatever might be proper to be done by an amendment of the con- 
stitution, this court is only, at present, expounding its existing provisions. 

384 



1824 J OF THE UNITED STATES. 874 

Osbom V. United States Bank. 

In the present instance, I cannot persuade myself, that the constitution sanc- 
tions the vesting of the right of action in this bank, in cases in which the 
privilege is exclusively personal, or in any case, merely on the ground that 
a question might possibly be raised in it, involving the constitution, or 
constitutionality of a law of the United States. 

When laws were heretofore passed for raising a revenue by a duty on 
stamped paper, the tax was quietly acquiesced in, notwithstanding it 
entrenched so closely on the questionable power of the states over the law 
of contracts ; but had the same law which declared void, contracts not writ- 
ten upon stamped paper, declared, that every person holding such papex 
should be entitled to bring his action " in any circuit court" of the United 
States, it is confidently believed, that there could have been but one opiuio^i3 
on the constitutionality of such a provision. The whole jurisdiction ov^r 
contracts, might thus have been taken from the state courts, and conferr^s^^ 
upon those of the United States. Nor would the evil have rested there ; l>^ 
a similar exercise of power, imposing a stamp on deeds, generally, jurisdio^ 
tion over the territory of the state, whoever might be parties, even betweetj 
citizens of the same state — ^jurisdiction of suits instituted for the recovery of 
legacies *or distributive portions of intestates' estates — ^jurisdiction, in r^an^ 
fact, over almost every possible case, might be transferred to the courts *- 
of the United States. Wills might be required to be executed on stamped 
paper; taxed may be, and have been, imposed upon legacies and distributions, 
and in all such cases, there is not only a possibility, but a probability, that a 
question may arise, involving the constitutionality, construction, Ac, of a law 
of the United States.- If the circumstance, that the questions which the case 
involves, are to determine its character, whether those questions, be made in 
the case or not, then, every case here alluded to, may as well be transferred 
to the jurisdiction of the United States, as those to which this bank is 
a party. But still further, as was justly insisted in argument, there is not a 
tract of land of the United States, acquired under laws of the United States, 
whatever be the number of mesne transfers that it may have undergone, 
over which the jurisdiction of the court of the United States might not be 
extended by congress, upon the very principle on which the right of suit in 
this bank is here maintained. Nor is the case of the alien, put in argument, 
at all inapplicable. The one acquires its character of individual property, 
as the other does his political existence, under a law of the United States ; 
and there is not a suit which may be instituted to recover the one, nor an 
action of ejectment to be brought by the other, in which a right acquired 
under a law of the United States, does not lie as essentially at the basis of 
the right of action, as in the suits brought by this bank. *It is no r*g»-^ 
answer to the argument, to say, that the law of the United States is *■ 
but ancillary to the constitution, as the alien ; for the constitution could do 
nothing for him, without the law : and whether the question be upon law or 
constitution, still, if the possibility of its arising, be a sufficient circumstance 
to bring it within the jurisdiction of the United States courts, that possibility 
existed with regard to every suit affected by alien disabilities ; to real ac- 
tions, in time of peace — to all actions, in time of war. 

I cannot persuade myself, then, that, with these palpable consequences 

in view, congress ever could have intended to vest in the Bank of the 

United States the right of suit to the extent here claimed. And notwith- 
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standing the confidence with which this point has been argued, an examina- 
tion of the terms of the act, and a consideration of them, with a view to the 
context, will be found to leave it by no means a clear case, that such is the 
legal meaning of the act of incorporation. To be sure, if the act had simply 
and substantively given the right " to sue and bo sued in the circuit courts 
of the United States," there could have been no question made upon the 
construction of those words. But such is not the fact. The words are, not 
that the bank shall be made able and capable in law, to sue, &c., but that it 
shall, ^' by a certain name," be made able and capable in law to do the 
various acts therein enumerated. And these words, under the force of which 
this suit is instituted, are found in the ordinary incorporating clause of this 
^ , act, a clause * which is well understood to be, and which this court, in 

-I the case of DeveauXy has recognised to be, little more than the mere 
common-place or formula of such an act. The name of a corporation is the 
symbol of its personal existence ; a misnomer there is fatal to a suit (and 
still more fatal as to other transactions). By the incorporating clause, a name 
is given it, and with that name, a place among created beings ; then usually 
follows an enumeration of the ordinary acts in which it may personate a 
natural man ; and among those acts, the right to sue and be sued, of which 
the court, in Deveavx^s Casey very correctly remarks, that it is "a power 
which if not incident to a corporation, is conferred by every corporating act, 
and is not understood to enlarge the jurisdiction of any particular court, but 
to give a capacity to the corporation to appear as a corporation in any court 
which, would by law have cognisance of the cause, if brought by individ- 
uals." With this qualification, the clause in question will be construed, as 
an enumeration of incidents, instead of a string of enactments ; and such a 
construction is strongly countenanced, by the concluding sentence of the 
section ; for, after running through the whole routine of powers, most of 
which are unquestionably incidental, and needed no enactment to vest them, 
it concludes thus, " and generally to do and execute all and singular the acts, 
matters and things, which to them it shall and may appertain to do." And 
in going over the act, it will be found, that whenever it is contemplated 
to vest a power not incidental, it is done by a specific provision, made 
^ - *the subject of a distant clause ; such is, that power to transact the 

J business of the loan-oflice of the United States. And, indeed, there 
is one section of the act, which strikingly exliibits the light in which the 
law-makers considered the incorporating clause. I mean, the tenth ; which, 
notwithstanding that the same clause in the seventh section, which is sup- 
posed to confer this sweeping power to sue, confers also, in terms equally 
comprehensive, the power to make laws for the institution, and " to do and 
execute all and singular the matters and things, which to them it shall and 
may appertain to do," contains an enactment in the following words, " that 
they shall have power to appoint such officers, clerks and servants, under 
them, for executing the business of the corporation, and to allow them such 
compensation for their services, respectively, as shall be reasonable ; and 
shall be capable of exercising such other powers and authorities for the well- 
governing and ordering the officers of the said corporation, as shall be pre- 
scribed by the laws, regulations ond ordinances of the same " — a section 
which would have been altogether unnecessary, had the seventh section been 
considered as enacting, instead of enumerating and limiting. I consider the 
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incorporating clause, then, not as purporting the absolute investment of any 
power, but as the usual and formal declaration of the extent to which this 
artificial should personate the natural person, in the transactions incident to 
ordinary life, or to the peculiar objects of its creation ; and therefore, not 
vesting the right to sue in the courts of the United *State8, but only r<cj.^.j. 
the right of personating the natural man in the courts of the United ^ ' 
States, as it might, upon general principles, in any other courts of competent 
jurisdiction. And this, I say, is consonant to the decision in Deveaiix^a Casey 
and sustained by abundant evidence on the face of the act itself. Indeed, 
any other view of the effect of the section, converts some of its provisions 
into absolute nonsense. 

It has been argued, and I have no objection to admit, that the phrase- 
ology of this act has been varied from that incorporating the former bank, 
with a view to meet the decision in Deveaux^a Cdse, But it is perfectly 
obvious, that in the prosecution of that design, the purport of Deveaux*s 
Case has been misapprehended. The court there decide, that the jurisdiction 
of the United States depended, (1) on the character of the cause, (2) on the 
character of the parties; that the judiciary act confined the jurisdiction of the 
circuit courts to the second class of cases, and the incorporating act contained 
no words that purported to carry it further. Whether the legislative power 
of the United States could extend it as far as is here insisted on, or what 
words would be adequate to that purpose, that case neither called on the 
court to decide, nor has it proposed to decide. If anything is to be inferred 
irom that decision, on those points, it is unfavorable to the suflSciency of 
the words inserted in the present act. For, the argument of the court inti- 
mates, that where the legislature propose to give jurisdiction to the courts of 
the United States, they do *it by a separate provision, as in the case r^j^.^^ 
of the action of debt for exceeding the sum authorized to be loaned. ^ 
And on the words of the incorporating section, it makes this remark, '^ that 
it is not understood to enlarge the jurisdiction of any particular court, but 
to give a capacity to the corporation to appear, as a corporation, in any 
court, which would by law have cognisance of the cause, if brought by 
individuals. If jurisdiction is given, by this clause, to the federal courts, it 
is equally given to all courts having original jurisdiction, and for all sums, 
however small they be." Now, the difference of phraseology between the 
former act and the present, in the clause in question, is this : the former has 
these words, " may sue and be sued, Ac, in courts of record, or any other 
place whatsoever;" the present act has substituted these words, "in all state 
courts having competent jurisdiction, and in any circuit court of the United 
States." Now, the defect here could not have been the want of ade- 
quate words, had the intent appeared to have been, to enlarge the jurisdic- 
tion of any particular court. For, if the circuit courts were courts of 
record, the right of suit given, was as full as any other words could have made 
it. But, as the court, in its own words, assigns the ground of its decision, 
the clause could not have been intended to enlarge the jurisdiction of the 
state courts, and therefore, could not have been intended to enlarge that of 
the federal courts, much less to have extended it to the smallest suna possi- 
ble. Therefore, it concludes, that the clause is one of mere enumeration, 
containing, *as it expresses it, "the powers which, if not incident to r^j^j,, 
a corporation, are conferred by every incoT^ otating act, and are not *• 
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understood to enlarge," &c. If, then, this variation had in view the object 
which is attributed to it, the words intended to answer that object have 
been inserted so unhappily as to neutralize its influence; but I think it much 
more consistent with the respect due to the draftsman, who was known to 
have been an able lawyer, to believe that, with such an object in view, he 
would have pursued a much more plain and obvious course, and given it 
a distinct and unequivocal section to itself, or at least have worded it with 
more marked attention. This opinion is further supported, by considering 
the absurdities that a contrary opinion would lead to. 

A literal translation of the words in question is impossible. Nothing 
but inconsistencies present themselves, if we attempt to apply it without a 
reference to the laws and constitution of the United States forming together 
the judicial system of the Union. The words are, " may sue and be sued, 
&c., in any state court having competent jurisdiction, and in any circuit 
court of the United States." But why should one member of the passage be 
entitled to an enacting effect, and not the residue ? Yet, who will impute to 
the legislature, or the draftsman, an intention to vest a jurisdiction, by 
these words, in a state court ? I do not speak of the positive effect ; since 
the failure of one enactment, because a want either of power to give, or 
♦ftfloi ^^P^^y ^o receive, will not control *the effect as to any other enact- 
-■ ment. I speak of the intent or understanding of the law-maker; 
who must have used these words, as applicable to the state courts, in an 
enacting sense, if we suppose him to have used them in that sense, as to the 
courts of the United States. Yet I should be very unwilling to impute to 
him, or to the legislature of the country, ignorance of the fact, that such an 
enactment, if it was one, could not give a right to sue in the state courts, if 
the right did not exist without it. Or, in fact, that such enactment was 
altogether unnecessary, if the legislative power, which must give effect to 
such an enactment, was adequate to constitute effectually this body cor- 
porate. 

But why should this supposed enactment go still further, and confer the 
capacity to be sued, as well as to sue, either in the courts of the one juris- 
diction or the other? Did the lawgivers suppose, that this corporation 
would not be subject to suit, without an express enactment for that purpose 
also ? Or was it guilty of the more unaccountable mistake, of supposing 
that it could confer upon individuals, indiscriminately, this privilege of bring- 
ing suits in the courts of the United States against the bank ? that too, for 
a cause of action originating, say, in work and labor, or in a special action 
on the case, or perhaps, ejectment to try title to land mortgaged by a per- 
son not having the estate in him, or purchased of a tortious holder for a 
banking house ? I cannot acquiesce in the supposition ; and yet, if one is an 
^ , enactment, and *take8 effect as such, they are all enactments, for they 
J are uttered eodemflcUd. 

My own conclusion is, that none of them are enactments, but all merely 
declaratory ; or, at most, only enacting, in the words of the court, in the 
case of DeveauXy that the bank may, by its corporate name and metaphysical 
existence, bring suit, or personate the natural man, in the courts specified, 
as though it were in fact a natural person ; that is, in those cases in which, 
according to existing laws, suits may be brought in the courts specified 
respectively. Indeed, a more unrestricted sense given to the words of the 
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act, could not be carried into execution ; a literal exercise of the right of 
suit, supposed to be granted, would be impossible. Can the Bank of the 
United States be sued (in the literal language of the act) "in any circuit 
court of the United States?" in that of Ohio, or Louisiana, for instance? 
Locality, in this respect, cannot be denied to such an institution ; or, at 
least, it is only incidentally, by distress infinite, or attachment, for instance, 
that such a suit could be maintained. Nor, on the other hand, could the 
bank sue literally in any circuit court of the United States. It must, of 
necessity, be confined to the circuit court of that district in which the 
defendant resides, or is to be found. And thus, at last, we circumscribe 
these general words, by reference to the judicial system of the United States, 
as it existed at the time. And why the same restriction should not have 
been imposed as to amount, which is imposed as to all other suitors, *to ^*c^^A 
wit, $500 and upwards, is to me inscrutable, except on the supposi- '- 
tion, that this clause was not intended for any other purpose than that which 
I have supposed. The United States have suffered no other suitors to insti- 
tute a suit in its courts, for less than that sum, and it is hard to conceive, 
why the bank should be permitted to institute a suit to recover, if it will, a 
single cent. This consideration is expressly drawn into notice by this court, 
in the case of Deveaux, and if it was entitled to weight then, in fixing the 
construction of the incorporating section, I see no reason why it should 
be unnoticed now. 

I will dwell no longer on a point, which is in fact secondary and sub- 
ordinate ; for if congress can vest this jurisdiction, and the people will it, 
the act may be amended, and the jurisdiction vested. I next proceed to 
consider, more distinctly, the constitutional question, on the right to vest 
the jurisdiction to the extent here contended for. And here I must observe, 
that I altogether misunderstood the counsel, who argued the cause for the 
plaintiff in error, if any of them contended against the jurisdiction, on the 
ground, that the cause involved questions depending on general principles. 
No one can question, that the court which has jurisdiction of the principal 
question, must exercise jurisdiction over every question. Neither did 
I understand them as denying, that if congress could confer on the circuit 
courts appellate, they could confer original, jurisdiction. The argument 
went to deny the right to assume jurisdiction, on a mere hypothesis. It was 
one of *de8cription, identity, definition ; they contended, that until a ..up^- 
question involving the construction or administration of the laws of L 
the United States did actually arise, the casus fcederis was not presented, on 
which the constitution authorized the government to take to itself the juris- 
diction of the cause. That until such a question actually arose, until such 
a case was actually presented, non co7istaty but the cause depended upon 
general principles, exclusively cognisable in the state courts ; that neither 
the letter nor the spirit of the constitution sanctioned the assumption of 
jurisdiction on the part of the United States, at any previous stage. 

And this doctrine has my hearty concurrence in its general application. 
A very simple case may be stated, to illustrate its bearing on the question 
of jurisdiction between the two governments. By virtue of treaties with 
Great Britain, aliens holding lands were exempted from alien disabilities, 
and made capable of holding, aliening and transmitting their estates, in 
common with natives. But why should the claimants of such lands, to all 
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eternity, be vested with the privilege of bringing an original suit in the 
courts of the United States ? It is true, a question might be made, upon the 
effect of the treaty, on the rights claimed by or through the alien ; but until 
that question does arise, nay, until a decision against the right takes place, 
what end has the United States to subserve, in claiming jurisdiction of the 
cause ? Such is the present law of the United States, as to all but this one 
♦8fe6l ^^^Btinguished party ; and that law was *pas8ed, when the doctrines, 

^ the views and ends of the constitution were, at least, as well under- 
stood as they are at present. I attach much importance to the 25th section 
of the judiciary act, not oaly as a measure of policy, but as a contempo- 
raneous exposition of the constitution on this subject ; as aki exposition of 
the words of the constitution, deduced from a knowledge of its views and 
policy. The object was, to secure a uniform construction and a steady exe- 
cution of the laws of the Union. Except so far as this purpose might 
require, the general government had no interest in stripping the state courts 
of their jurisdiction ; their policy would rather lead to avoid incumbering 
themselves with it. Why then should it be vested with jurisdiction, in 
a thousand causes, on a mere possibility of a question arising, which ques- 
tion, at. last, does not occur in one of them ? Indeed, I cannot perceive 
how such a reach of jurisdiction can be asserted, without changing the 
reading of the constitution on this subject altogether. The judicial power 
extends only to ** cases arising," that is, actual, not potential, cases. The 
f ramers of the constitution knew better, than to trust such a quo mintis 
fiction in the hands of any government. 

I have never understood any one to question the right of congress to vest 
original jurisdiction in its inferior courts, in cases coming properly within 
the description of " cases arising under the laws of the United States ;" but 
surely, it must first be ascertained, in some proper mode, that the cases are 
such as the constitution describes. By possibility, a constitutional question 
*RH*7^ ™*y ^® raised, in *any conceivable suit that may be instituted ; but 

J that would be a very insufficient ground for assuming universal juris- 
diction ; and yet, that a question has been made, as that, for instance, on the 
bank charter, and may again be made, seems still worse, as a ground for ex- 
tending jurisdiction. For, the folly of raising it again, in every suit insti- 
tuted by the bank, is too great, to suppose it possible. Yet this supposition, 
and this alone, would seem to justify vesting the bank with an unlimited 
right to sue in the federal courts. Indeed, I cannot perceive how, with or- 
dinary correctness, a question can be said to be involved in a cause, which 
only may possibly be made, but which, in fact, is the very last question that 
there is any probability will be made ; or rather, how that can any longer 
be denominated a question, which has been put out of existence by a solemn 
decision. The constitution presumes, that the decisions of the supreme tri- 
bunal will be acquiesced in ; and after disposing of the few questions which 
the constitution refers to it, all the minor questions belong properly to the 
state jurisdictions, and never were intended to be taken away in mass. 

Efforts have been made to fix the precise sense of the constitution, when 
it vests jurisdiction in the general government, in " cases arising under the 
laws of the United States." To mc, the question appears susceptible of a 
very simple solution ; that all depends upon the identity of the case supposed; 
according to which idea, a case may be sucb, in its very existence, or may 
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become such, in its progress. An action may " live, move and haA'^e *its 
being," in a law of the United States ; such is that given for the vio- 
lation of a patent-right, and four or five different actions given by this act 
of incorporation ; particularly that against the president and directors for 
over-issuing ; in all of which cases, the plaintiff mast count upon the law 
itself as the ground of his action. And of the other description, would have 
been an action of trespass, in this case, had remedy been sought for an act- 
ual levy of the tax imposed. Such was the case of the former bank against 
DeveaiiXy and many others that have occurred in this court, in which 
the suit, in its form, was such as accur in ordinary cases, but in which the 
pleadings or evidence raised the question on the law or constitution of 
the United States. In this class of cases, the occurrence of a question makes 
the case, and transfers it, as provided for under the 25th section of the 
judiciary act, to the jurisdiction of the United States. And this appears to 
me to present the only sound and practical construction of the constitution 
on this subject; for no other cases does it regard as necessary to place under 
the control of the general government. It is only when the case exhibits 
one or the other of these characteristics, that it is acted upon by the consti- 
tution. Where no question is raised, there can be no contrariety of con- 
struction ; and what else had the constitution to guard against ? As to cases 
of the first description, ex necessitate reiy the courts of the United States 
must be susceptible of original jurisdiction ; and as to all other cases, I should 
hold them also susceptible of original jurisdiction, if it were practica- r,,t«pQ 
bie, *in the nature of things, to make out the definition of the case, *- 
so as to bring it under the constitution judicially, upon an original suit. But 
until the plaintiff can control the defendant in his pleadings, I see no practi- 
cal mode of determining when the case does occur, otherwise than by permit- 
ting the cause to advance, until the case for which the constitution provides 
shall actually arise. If it never occurs, there can be nothing to complain 
of ; and such are the provisions of the 25th section. The cause might be 
transferred to the circuit court, before an adjudication takes place; but I can 
perceive no earlier stage at which it can possibly be predicated of such a 
case, that it is one within the constitution ; nor any possible necessity for 
transferring it then, or until the court has acted upon it to the prejudice of the 
claims of the United States. It is not, therefore, because congress may not 
vest an original jurisdiction, where they can constitutionally vest in the cir- 
cuit courts appellate jurisdiction, that I object to this general grant of the 
right to sue ; but because that the peculiar nature of this jurisdiction is such, 
as to render it impossible to exercise it, in a strictly original form, and because 
the princij^le of a possible occurrence of a question, as a ground of jurisdic- 
tion, is transcending the bounds of the constitution, and placing- it on a 
ground which will admit of an enormous accession, if not an unlimited 
assumption, of jurisdiction. 

But dismissing the question of possibility, which, I must think, would 
embrace every other case as well as those to which this bank is a party, in 
what *sen8e can it be predicated of this case, that it is one arising r<,^Q^ 
under a law of the United States? It cannot be denied, that juris- L 
diction of this suit in equity could not be entertained, unless the court could 
have had jurisdiction of the action of trespass, which this injunction was 
intended to anticipate. And, in fact, there is no question, that the bank 
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here maintains, that the right to sue extends to common trespasd, as well as 
to contracts, or any other cause of action. But suppose, trespass in the com- 
mon form instituted ; the declaration is general, and the defendant pleads 
not guilty, and goes to trial. Where is the feature in such a cause that can 
give the court jurisdiction ? What question arises under a law of the 
United States ? or what question that must not be decided exclusively upon 
the lex lociy upon state laws ? Take also the case of a contract, and in 
what sense can it be correctly predicated of that, that in common with 
every other act of the bank, it arises out of the law that incorporates it ? 
May it not, with equal propriety, be asserted, that all the crimes and all the 
controversies of mankind, arises out of the^a^ that called their progenitor 
into existence ? It is not because man was created, that he commits a tres- 
pass, or incurs a debt ; but because, being indued with certain faculties and 
propensities, he is led by an appropriate motive to the one action or the other. 
Sound philosophy attributes effects to their proximate causes. It is but pur- 
suing the grade of creation from one step to another, to deduce the acts of 
this bank from state law, or even divine law, with as much correctness as 
♦ftfil 1 ^^^^ ^^® ^*^ ^^ *^^® immediate creation. Its contracts arise under its 
^ own acts, and not under a law of the United States ; so far from it, 
indeed, that their effect, their construction, their limitation, their concoc- 
tion, are all the creatures of the respective state laws in which they origin- 
ate. There is a satisfactory illustration of the distinction between contracts 
which draw their existence from statutes, and those which originate in the 
acts of man, afforded by this act of incorporation itself. It will be unneces- 
sary to look beyond it. The action of debt, before alluded to, given by the 
ninth clause of the seventh section, against the directors, to any one who 
will sue, is one of those factitious or statute contracts which exist in, and 
expire with, the statute that creates it. Not so with the ordinary contracts 
of the bank ; upon the expiration of the charter, they would be placed in 
the state of the credits of an intestate before administration ; there is no 
one to sue for them ; but the moral obligation would remain, and a court of 
equity would enforce against their debtors, and the suit of the individual 
stockholders. Nor would this be on the principle of contracts executed 
under power of attorney ; for, the law applicable to principals would gov- 
ern every question in such causes. All the acts of the corporation are 
executed in their own right, and not in the right of another. A personal 
existence, with all its incidents, is given to them, and it is in right of that 
existence, that they are capable of acting, and do act. 

Nor, indeed, in another point of view, is it strictly predicable of this 
♦ftQol ^^"^» ^^^^ ^^® ^^^^ arise *out of, because its existence is drawn from, 
J a law of the United States. It is because it is incorporated, not 
because incorporated by a law of the United States, that it is made capable 
of exercising certain powers incidentally, and of being vessed with others 
expressly. The same effects would follow, if incorporated by any other 
competent legislative power. The law of the United States creates the bank, 
and the common law, or state law more properly, takes it up and makes it 
what it is. Who can deny, that in many points, the incidents to such an 
institution may vary in different states, although its existence be derived 
from the general government? It is the case with the natural alien, when 
adopted into the national family. His rights, duties, powers, tbc, receive 
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always a shade from the lex loci of the state in which he fixes his 
domicil. 

If this right to sue could be vested at all in the bank, it is obvious, that 
it must have been for one or more of three causes : 1. That a law of the 
United States incorporated it : 2. That a law of the United States vested 
in it the power to sue : or S. That the power to defend itself from tres- 
passes, as applicable to this case strictly, or to contract debts, as applicable 
to the Georgia case {infra, p. 904), was conferred on it by a law of the 
United States expressly. 

The first I have considered. On the second, no one could have the hardi- 
hood to contend, that such a grant has any efficacy, unless the suits come 
within the description of cases arising under a law of the United States, 
independently of the *grpnt of the right to sue ; and it only remains r^^^, 
to add a few more remarks on the third ground. Of the power to ^ 
repel trespasses, and to enter into contracts, as mere incidents to its crea- 
tion, I trust I have shown that neither comes within the description of a 
case arising under a law of the United States. But where will we find, in 
the law in question, any express grant of power relative to either ? The 
contracts on which the Georgia case is founded, are declared on as common 
promissory notes, payable to bearer. Now, as mere incidents, I have no 
doubt of an action being sustainable in a state court, in both cases. But if 
an express grant is relied on, as bringing this or the case of a contract, 
within the description of " a case arising under a law of the Unites States," 
then I look through the law in vain, for any expr/ss grant, either to make 
the contract, or repel the trespass. It is true, the sweeping terms with which 
the incorporating section concludes, import, that ^^ by that name it shall 
and may be lawful for the bank to do and execute all and singular the acts, 
matters and things which to them it shall and may appertain to do." But 
this no grant of either, since the inquiry at last must be into the incidents 
of such an institution ; and, as incidents, they needed not these words to 
sustain them ; nor could those words give any more force to the right. So 
that, at last, we are referred to the mere fact of its corporate existence, for 
the basis of either of the actions, or either of the powers here insisted on, as 
bringing this cause within the constitutional deiinition. Having a legal 
*existence, as an incorporated banking institution, it has a right to r^^Q , 
security in its possessions, and to the performance of its contracts ; ^ 
but that right will be precisely the same, if incorporated by a state law, or 
even as was held in the case of TerreU v. Taylor, if having a common-law 
corporate existence. The common law, or the state law, is referred to, by 
the law of the United States, as the source of these incidents, when it speaks 
of the acts which are appurtenant to it ; and I know of no other law that 
can define them, or confer them as incidents. Suppose, a naturalization act 
passed, which after specifying the terms and conditions upon which an alien 
shall become a citizen, proceeds to declare, '^ that, as a citizen, he shall law- 
fully do and execute all and singular the acts, matters and things, which to 
* a citizen,' or * to him as a citizen,' it shall and may appertain to do," would 
not these words be a mere nullity ? His new existence, and the relations with 
the society into which he is introduced, that grow out of that connection, 
give him the right to defend his property or his existence (as in this oaso), 
and to enter into and enforce those con^^^^^) which, as an alien, he would 

803 



894 SUPREME COURT [Fcb'y 

Osborn v. United States Bank. 

have been precluded from. Ho was no more a citizen, without an act of 
congress, than this was a bank. 

Finally, after the most attentive consideration of this cause, I cannot 
help thinking, this idea of taking jurisdiction upon an hypothesis, or even of 
assuming original, unlimited jurisdiction of all questions arising under a law 
of the United States, involves some striking inconsistencies. A court may 
*fiQri ^^^^ cognisance of a question *in a cause, and enter a judgment upon 

*^^ it, and yet not have jurisdiction of the cause itself. Such are all ques- 
tions of jurisdiction, of which every court, however limited its jurisdiction, 
must have cognisance, in every cause brought before it. So also, I see not 
why, upon the same principle, a law expressly violating the constitution, 
may not be made the ground-work of a transfer of jurisdiction. Cases may 
arise, and would arise, under such a law ; and if the single existence or 
possibility of such a case, is a sufiicient ground of jurisdiction, and that 
ground sufficient to transfer the whole case to the federal judiciary, the least 
that can be said of it is, that is not within the mischief intended to be obvi- 
ated by the constitution. I shall say no more on this subject, but proceed to 
one which also acts forcibly on my judgment, in forming my opinion in this 
cause. 

I will not undertake to define the limits within which the discretion of 
the legislature of the Union may range, in the adoption of measures for ex- 
ecuting their constitutional powers. It is very possible, that in the choice 
of means as " proper and necessary '* to carry their powers into effect, they 
may have assumed a latitude not foreseen at the adoption of the constitu- 
tion. For example, in order to collect a stamp duty, they have exercised a 
power over the general law of contracts ; in order to secure a debt due the 
United States, they have controlled the state laws of estates of deceased 
persons and of insolvents' estates ; in the distributions and the powers of 
♦ftOftl individuals themselves, when insolvent, in the assignment of their *own 
-1 estates ; in the exercise of various powers, they have taken jurisdic- 
tion over crimes which the state laws took cognisance of ; and all this, being 
within the range of their discretion, is aloof from judicial control, while un- 
affectedly exercised for the purposes of the constitution. Nor indeed, is there 
much to be alarmed at in it, while the same people who govern the states, 
can, where they will, control the legislature of the United States. Yet, 
certainly there is one limit to this chain of implied powers, which must lie 
beyond the reach of legislative discretion. No one branch of the general 
government can new-model the constitutional structure of the other. 

Much stress was laid, in the argument, upon the necessity of giving 
co-ordinate extent to the several departments of a government ; but it was 
altogether unnecessary to bring this consideration into the present case. As 
a ground of policy, this is not its proper place ; and as a ground of construc- 
tion, it must be needless, when applied to a constitution in which the judi- 
cial power BO very far transcends both the others, in its acknowledged 
limits. The principle is, that every government should possess the means 
of protecting itself ; that is, of construing and enforcing its own laws. 
But this is not the half of the extent of the judicial power of the Union. 
Its most interesting province, is to enforce the equal administration of laws, 
and systems of laws, over which the legislative power can exercise no con- 
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trol. And thus, the judicial power is distributed into the two *cla8ses: 
1. That which is defined by the circumstances of the case ; and 2. That 
which depends upon the circumstances of the person. On the first, I 
have endeavored to show, that the end is adequately effected by the pro- 
visions of the 25th section of the judiciary act, and, practically, can be 
exercised in no other way. But with regard to the second class, the argu- 
ment turns against the United States ; and every reason that may be urged 
in favor of eking out the jurisdiction in the first class of cases, re-acts forci- 
bly to confine the jurisdiction strictly within its constitutional limits, as to 
the second class. When the alien, or the citizen of another state, or the 
grants of another state, are implicated, the state courts open their tribunals 
to the judiciary of the United States, and recognise their power as co-ordi- 
nate. Their citizens, their territory, their laws, all are subjected to a power 
quite foreign to the states, and judicial power is literally poured out upon 
the courts of the Union, without stint. How interesting, then, is it to the 
states, that the number of those persons who claim the privilege of coming 
into the courts of the United States should be strictly limited ! Cases, 
since they arise out of laws, &c., of the United States, must be very limited 
in number ; but persons may bring into the courts of the United States any 
question and every question, and if this law be correctly construed, for 
any, the very smallest possible amount. 

But if the plain dictates of our senses be relied on, what state of facts 
have we exhibited here ? ^Making a person, makes a case; and thus, r^^^Q 
a government which cannot exercise jurisdiction, unless an alien or *- 
citizen of another state be a party, makes a party which is neither alien 
nor citizen, and then claims jurisdiction because it has made a case. If this 
be true, why not make every citizen a corporation sole, and thus bring them 
all into the courts of the United States quo minus f Nay, it is still worse, 
for there is not only an evasion of the constitution, implied in this doctrine, 
but a positive power to violate it. Suppose, every individual of this corpora- 
tion were citizens of Ohio, or, as applicable to the other case, were citizens 
of Georgia, the United States could not give any one of them, individually, 
the right to sue a citizen of the same state in the courts of the United States; 
then, on what principle could that right be communicated to them in a body? 
But the question is equally unanswerable, if any single member of the cor- 
poration be of the same state with the defendant, as has been repeatedly 
adjudged. 

One of the counsel who argued this cause in behalf of the bank, has 
denominated it a bundle of faculties. This is very true ; but those faculties 
are substituted for the organization of a natural person ; and it is perfectly 
certain, that when it comes into this court, it must be treated as a person. 
It is altogether inadmissible, to refine away the principles of jurisprudence, 
so as to consider it in any other light than that of a person. As such, it sues 
out a writ, declares, pleads, takes judgment and levies an execution. If it 
is not a *person, it has no standing in this court ; it must, therefore, . ^ 
abandon this suit, or be subjected to personal disabilities. Gentle- ^ 
men have a right to take what ground here they please, to sustain this 
action ; but it is perfectly clear to me, that the act of congress was intend- 
ed to vest this right as a personal right, or not at all. Let any one look 
through this act, and notice the unreHtrictcd latitude that has been assumed 
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in vesting the right to sue both by and against this bank, and he will see, 
that either there is no general right to sue given in the seventh section, now 
relied on, or that it is given under the general power granted to pass all 
laws necessary to carry the powers of the general goverament into execu- 
tion. The proviso to the 17th section is a remarkable proof of this. It 
puts the limits of judicial power altogether out of view. If congress, in 
legislating on this subject, did intend such a grant as is here contended for, 
it must be presumed, that they did not advert to the consideration, that 
granting to an individual a right to sue, was enlarging the jurisdiction of the 
court. It never can be supposed, that they meant to assume the power of 
adding to the number of persons who might constitutionally become suitors 
in the courts of the United States. But every difficulty vanishes, when we 
limit the meaning of the language of the act, by a reference to the context. 
In fact, a general power to bring actions in the courts of the United States, 
is so peculiarly and explicitly personal on the face of the constitution, that it 
*Q(\i\i ^® ^ard to perceive, how congress could have for a moment lost sight 

J of the restrictions ^imposed, in this respect, upon the judicial power. 
Nor had the bank any idea that this power was vested in it, upon the 
ground, that every possible case in which it might be involved in litigation, 
came within the constitutional definition of cases arising under laws, &e., 
of the United States. In its averments, those on which it claims jurisdic- 
tion, it simply takes two grounds : 1. That it was incorporated by an act of 
congress : 2. That the right to sue was given it by an act of congress. But 
there is no averment, that the cause of action was a case arising under a law 
of the United States. It well knew, that it was a case emphatically arising 
out of an act of the state of Ohio, operating upon the domicil of the bank, 
which, although purchased in right of an existence metaphysically given it 
by congress, was acquired and held according to the laws of Ohio, acting 
upon its own territory. Technically, these averments covej* only two 
grounds ; they affirm, 1. That the bank, being incorporated by congress, 
had, therefore, a right to sue ; 2. That being incorporated, and having the 
right to sue conferred upon it by an act of congress, therefore, it could 
maintain this action. But yet neither, nor both of these, could give the 
right, unless in one of the cases defined in the constitution, which case is not 
the subject of an averment. I would not willingly place the case on the 
ground of mere technicality ; and therefore, only make the observation to 
show, that the ground assumed in argument, is an after-thought. I believe, 
♦oon ^^^*» until this argument, the *ground now made was never thought 

-' of ; and I am at a loss to conceive, how it is possible to maintain the 
position, that all possible cases in which this bank shall sue or be sued, come 
within the description now contended for. Take, for instance, a trespass or 
a fraud committed by the bank, and suit brought by the injured party, in 
what sense could they be said to be cases arising under a law of the United 
States ? Or, take the case of ejectment, suppose, to recover part of the 
premises of the banking-house in Philadelphia, and not a question raised in 
the suit, but what arises under the territorial laws of the country, and what 
circumstances characterize that as a case of the proper description to give 
this court jurisdiction ? If this cause of action arises under a statute, why 
is not the statute referred to, and the provision particularly relied on, if 
there is any other than what the averments specify ? 
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Various instances have been cited and relied on, in which this right of 
suit in the courts of the United States has been given to particular officers 
of the United State. But on these I would remark, that it is not logical to 
cite as proofs, the exercise of this right, in instances which may themselves 
be the subject of constitutional questions. It cannot be intended, to surprise 
this court into the recognition of the constitutionality of the laws so cited. 
But there is a stronger objection ; no such instance is in point, until it be 
shown that congress has authorized such officers to bring their private con- 
tracts and private controversies into the courts of the United States. In all 
the *case8 cited, the individual is acting distinctly as the organ of ^^ ^ 
government ; but let them take the character of a mere contractor, a L ^ 
factor, a broker, a common carrier, and then let laws authorizing them t 
sue in the courts of the United States be passed, and I v/ill acknowledge tli 
cases to be in point ; though I will still dispute the principle, that a repiti- 
tion of error can convert an act into law or truth. The distinction is ^ 
clear one, between all these cases and the bank. The latter is a mere ageanit. 
or attorney, in some instances ; in others, and especially, in the cases now b^* 
fore the court, it is a private person, acting on its own account, not clotbocZ 
with an official character at all. But the acts of public officers are the 
acts of government ; and emphatically so, in suits by the postmaster-gen- 
eral ; the money to be recovered being the property of the United States, it 
may be considered, that they are parties to the suit, just as those states are to 
the suits by or against their attorney-general, where he is by law authorized 
to bring and defend suits in his own name officially. When the United 
States are parties, the grant of jurisdiction is general. But, there is 
express law also for every contract that the postmaster enters into, or it will 
be in vain for him to bring his suit in his own name or otherwise. It 
would be in vain for him to rely simply on his being made postmaster under 
an act of congress ; in which point alone, there would seem to exist any 
analogy between his case and that of the bank. 

As to the instance of the action given under the patent law, it has been 
before remarked, that so *entirely is its existence blended with an act r^Q^« 
of congress, that to prosecute it, it is indispensable, that the act should L 
be set forth as the ground of action. I rather think it an unfortunate quota- 
tion, since it presents a happy illustration of what we are to understand by 
those cases arising under a law of congress, which in their nature admit of 
an exercise of original jurisdiction. The plaintiff must recover, must count 
upon the act of congress ; the constitutional characteristic appears on the 
record, before the defendant is called to answer ; and the repeal of the stat- 
ute before judgment, puts an end to his right altogether. Various such 
cases may be cited. But how the act of congress is to be introduced into 
an action of trespass, ejectment or slander, before the defendant is called to 
plead, I cannot imagine. 

Upon the whole, I feel compelled to dissent from the court, on the point 
of jurisdiction ; and this renders it unnecessary for me to express my senti- 
ments on the residue of the points in the cause. 

Decree affirmed, except as to interest on the amount of the 
0peoie in the bands of the defendant, Sullivan. 
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Jurisdiction. 

The circuit courts of the United States have jurisdiction of suits brought by the Bank of the Uni- 
ted States against another bank, incorporated under a law of a state, and of which the state 
itself is a stockholder, together with private individuals, who ai'R citizens of the same state with 
some of the stockholders of the Bank of the United States. 

The Bank of the United States may sue in the circuit courts, as indorsee or bearer of a promiasorj 
note, although the original payee or indorser could not sue in the same courts, being a citizen 
of the same state with the defendants. 

The circumstance that a state is a member of a private' corporation, will not give this court original 
jurisdiction of suits where the corporation is a party, nor oust the circuit courts of the jurisdic- 
tion vested in them by law. 

March 11th, 1824. This cause was brought up on a certificate of a divi- 
sion of opinion between the judges of the Circuit Court of Georgia, upon 
the questions arising in it, and was argued by the same counsel with the pre- 
ceding case of Osborn v. Bank of the United States. 

March 20th. Marshall, Ch. J., delivered the opinion of the court. — In 
this case, the petition of the plaintiffs, which, according to the practice of 
the state of Georgia, is substituted for a declaration, is founded on promis- 
sory notes, payable to a person named in the note, " or bearer," and states, 
*Ck(\K\ ^^^^ ^^® notes were *"duly transferred, assigned and delivered "to 
-» the plaintiffs, " who thereby became the lawful bearer thereof, and 
entitled to payment of the sums therein specified ; and that the defendants, 
in consideration of their liability, assumed," &c. 

The Planters' Bank pleads to the jurisdiction of the court, and alleges, 
that it is a corporation, of which the state of Georgia, and certain individu- 
als, who are citizens of the same state with some of the plaintiffs, are mem- 
bers ; the plea also alleges, that the persons to whom the notes mentioned in 
the petition were made payable, were citizens of the state of Georgia, and 
therefore, incapable of suing the said bank in a circuit court of the United 
States ; and being so incapable, could not, by transferring the notes to the 
plaintiffs, enable them to sue in that court. To this plea, the plaintiffs 
demurred, and the defendants joined in demurrer. 

On the argument of the demurrer, the judges were divided on two ques- 
tions : 1. Whether the averments in the declaration are suflScient in law to 
give this court jurisdiction of the cause ? 2. Whether, on the pleadings in 
the same, the plaintiffs are entitled to judgment ? 

The first question was fully considered by the court in the case of Osborn 
y. Bank of the United States^ and it is unnecessary to repeat the reasoning 
used in that case. We are of opinion, that the averments in the declaration 
are sufiicient to give the court jurisdiction of the cause, 
♦tinftl *The second point is understood to involve two questions : 1. Does 
J the circumstance that the state is a corporator, bring this cause within 
the clause in the constitution which gives jurisdiction to the supreme court 
where a state is a party, or bring it within the 11th amendment ? 2. Does 
the fact that the note is made payable to a citizen of the state of Georgia, 
or bearer, oust the jurisdiction of the court ? 

1. Is the State of Georgia a party defendant in this case ? If it is, then 
the suit, had the llth amendment never been adopted, must have been 
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brought in the supreme coart of the United States. Could this court have 
entertained jurisdiction in the case ? We think it could not. To have 
given the supreme court original jurisdiction, the state must be plaintiff or 
defendant, as a state, and must, as a state, be a party on the record. A suit 
against the Planters' Bank of Georgia, is no more a sait against the state of 
Georgia, than against any other individual corporator. The state is not a 
party, that is, an entire party, in the caase. 

If this suit could not have been brought originally in the sapreme court, 
it would be difficult to show, that it is within the 11th amendment. That 
amendment does not purport to do more than to restrain the construction 
which might otherwise be given to the constitution ; and if this case be not 
one of which the supreme court could have taken original jurisdiction, it is 
not within the amendment. *This is not, we think, a case in which r*^ ^ 
the character of the defendant gives jurisdiction to the court. If it ^ 
did, the suit could be instituted only in the supreme court. This suit is not 
to be sustained, because the Planters' Bank is suable in the federal courts, 
but because the plaintiff has a right to sue any defendant in that court, who 
is not withdrawn from its jurisdiction by the constitution, or by law. The 
suit is against a corporation, and the judgment is to be satisfied by the 
property of the corporation, not by that of the individual corporators. The 
state does not, by becoming a corporator, identify itself with the corpora- 
tion. The Planters' Bank of Greorgia is not the State of Georgia, although 
the state holds an interest in it. 

It is, we think, a sound principle, that when a government becomes a 
partner in any trading company, it divests itself, so far as concerns the trans- 
actions of that company, of its sovereign character, and takes that of a 
private citizen. Instead of communicating to the company its privileges 
and its prerogatives, it descends to a level with those with whom it associates 
itself, and takes the character which belongs to its associates, and to the 
business which is to be transacted. Thus, many states of this Union, who 
have an interest in banks, are not sutable even in their own courts ; yet 
they never exempt the coi^poration from being sued. The State of Georgia, 
by giving to the bank the capacity to sue and be sued, voluntarily strips 
itself of its sovereign character, so far as respects the transactions of the 
bank, and waives all *the privileges of that character. As a member r^j^^jj 
of a corporation, a government never exercises its sovereignty. It L 
acts merely as a corporator, and exercises no other power in the manage- 
ment of the affairs of the corporation, than are expressly given by the 
incorporating act. 

The government of the Union held shares in the old Bank of the United 
States ; but the privileges of the government were not imparted by that 
circumstance to the bank. The United States was not a party to suits 
brought by or against the bank in the sense of the constitution. So with 
respect to the present bank. Suits brought by or against it are not under- 
stood to be brought by or against the United States. The government, by 
becoming a corporator, lays down its sovereignty, so far as respects the 
transactions of the corporation, and exercises no power or privilege which 
is not derived from the charter. We think, then, that the Planters' Bank 
of Georgia is not exempted from being sued in the federal courts, by the 
circumstance that that state is a corponvtor. 
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2. We proceed next to inquire, whether the jurisdiction of the court is 
ousted, by the circumstance, that the notes on which the suit was instituted, 
were made payable to citizens of the state of Georgia. Without examin- 
ing whether, in this case, the original promise is not to the bearer, the 
court will proceed to the more general question, whether the bank, as indor- 
see, may maintain a suit against the maker of a note payable to a citizen of 
♦Qftol *^^^ state. The words of the judiciary act, § 11, are, " nor shall any 
■* district or circuit court have cognisance of any suit, to recover the 
contents of any promissory note, or other chose in actioji^ in favor of an 
assignee, unless a suit might have been prosecuted in such court to recover 
the said contents, if no assignment had been made, except in cases of 
foreign bills of exchange.'^ This is a limitation on the jurisdiction con- 
ferred by the judiciary act. It was apprehended, that bonds and notes, 
given in the usual course of business, by citizens of the same state, to each 
other, might be assigned to the citizens of another state, and thus render the 
maker liable to a suit in the federal courts. To remove this inconven- 
ience, the act which gives jurisdiction to the courts of the Union over suits 
brought in by citizens of one state against the citizens of another, restrains 
that jurisdiction, where the suit is brought by an assignee to cases where 
the suit might have been sustained, had no assignment been made. But the 
bank does not sue in virtue of any right conferred by the judiciary act, 
but in virtue of the right conferred by its charter. It does not sue, becaase 
the defendant is a citizen of a different state from any of its members, but 
because its charter confers upon it the right of suing its debtors in a cir- 
cuit court of the United States. 

If the bank could not sue a person who was a citizen of the same state 
with any one of its members, in the circuit court, this disability woul^ 
defeat the power. There is, probably, not a commercial state in the Union, 
*oi ft! ®^™® ^^ whose citizens *are not members of the bank of the United 
J States. There is, consequently, scarcely a debt due to the bank, for 
which a suit could be maintained in a federal court, did the jurisdiction of 
the court depend on citizenship. A general power to sue in any circuit court 
of the United States, expressed in terms obviously intended to comprehend 
every case, would thus be construed to comprehend no case. Such con- 
struction cannot be the correct one. 

We think, then, that the charter gives to the bank a right to sue in the 
circuit courts of the United States, without regard to citizenship ; and that 
the certificate on both questions must be in favor of the plaintff. 

Johnson, Justice. [Disseiiting.) — This cause is one in which, from the 
great importance of the questions it gave rise to, was certified to this court, 
on a pro formd difference of opinion, that it might undergo the fullest 
investigation, and give time for the maturest reflection. 

The first of the points certified, involved the question of jurisdiction ; 
for my opinion on which, I must refer to the case of Osborn v. Bank oftfi^ 
United States^ argued in conjunction with this, and decided in this term. 
That opinion is final on the judgment which I must give in the cause ; but 
there were other questions^ which^ although not touched upon in the argument 
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here, were very ably argued in the court below, and on which, having for- 
med an opinion, I will make some remarks. 

*The case of The Bank v. DeveattXy having decided that this court ^^ 
will look into the individual characters of the corporators plaintiffs, in ^ 
order to give jurisdiction, where it depends on circumstances of the person, it 
was contended in the court below, that this court was bound, in justice, to look 
behind the charter of the bank defendant, in order to determine the individ- 
ual characters of the corporators defendants also. And the pleas were so 
drafted, as to exhibit to the court two ground on which to decide against 
the jurisdiction of the circuit court, as depending on individual character. 
The one was, that a citizen of one state was suing a citizen of the same 
state ; the other, that the State of Georgia was a defendant, being a mem- 
ber of the corporation defendant, and was exempt from suit, under the 11th 
amendment. And on both these grounds, I see not how I can refuse my 
assent to the doctrine of the pleas. The case of Deveaux forms, I presume, 
one of the canons of this court. On no other ground can that decision 
be law, but that the individual corporators were the real parties plaintiffs. 
The same principle, when applied to the corporation defendant, will make 
the individual corporators here the real defendants to the suit. If, then, 
the real plaintiffs and the real defendants are so related in personal char- 
acter, as to preclude this court from taking jurisdiction, I see no ground 
on which we can sustain the demurrer, unless we reverse the decision in 
Deveavx^s Case, 

So also, with regard to the State of Georgia. An original suit against 
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if an original suit against a corporation, be an original suit against 
each corporator, I see not wherein the case differs from that of a direct suit 
against the state. Suppose, the case of a joint bond, given by a state and 
individuals, to an individual contractor, citizen of another state, what would 
except a suit on such a bond from the operation of the 11th amendment of 
the constitution ? If it be said, that the amendment alluded to has regard 
only to suits instituted against states in their sovereign capacity, I would 
ask, in what other capacity can a state appear, or even exist ? In every pos- 
sible form and shape, it is a sovereign state, or it is nothing. And this very 
stock, held in this bank, is the property of the people of Georgia, held 
by them in the name and caqacity of the state of Georgia. If any dis- 
pute were to arise on the title to the stock, in -what capacity could they 
sue or be sued for the interest held by them in the stock, unless in their 
sovereign capacity ? It is not because it imparts its own immunities to the 
other stockholders, that this action cannot be maintained, but because that 
the judicial power must reach each and every defendant, in order to bring a 
case within the prescribed limits of the constitution. Each defendant occu- 
pies his own peculiar immunities ; but they are not suable in the courts of 
the United States, so long as any one of them is exempted from suit in 
those courts. » 

I am here expressing a technical opinion, founded on the authority of 
the case of TTie Bank v. Beveaux. *That decision brings it strictly r#g^ « 
within the letter of the 11th amendment*, although I am ready to ^ 
admit, that, unaffected by that decifiion^ it is not within its purview. Al- 
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though not responsible for that decision, I acknow^ledge its obligation, nntii 
overruled. * 

The last question which the pleadings in this cause present, arises out of 
the nature of the contract, the form of the declaration, and that provision 
of the judiciary act, which precludes suits by an assignee of chores in action^ 
when the suit could not be brought in the courts of the United States, as 
between the original parties. The plaintiff counts upon a number of promis- 
sory notes, payable to A. B. or bearer, commonly called bank-notes, deliv- 
ered to A. B., and by him '' transferred, assigned and set over" to the plain- 
tiffs in this action. The plea states, that, as between the original promisor 
and promisee, suit could not have been brought in the circuit courts of the 
United States ; and therefore, it cannot, as between the present parties, 
the promisor and assignee. As all the facts are admitted by the demurrer, it 
is difficult to see on what ground this case is to be excepted from the opera- 
tion of the provisions of the judiciary act on this subject. Whatever diffi- 
culties may be suggested, on the technical meaning of the term '' assign- 
ment," it is very clear, that he who acquires a ckoae in action^ by mere 
delivery, has been recognised in the laws of the United States as an assignee. 
If any considerations could be introduced into the case, besides what the 
♦Qiil P^^^^i^S^ bring out, there might be *much reason to doubt, whether 
J the case of bank-bills, properly so called, and particularly so declared 
on, come within the general law applicable to promissory notes; but here, 
non constcUy that the notes declared upon were ever thrown into circulation, 
as the representative of property, as a currency, a substitute for gold and 
silver. 

But the case does not rest here. This ground of defence depends not on 
a constitutional provision, but on an act of congress; and if it be true, that 
the unrestricted right to sue on all its contracts, be vested in the Bank 
of the United States, whatever their origin, or whatever their amount, it 
follows, that such a provision amounts to a repeal of the law here relied on. 
I rather think, that the improbability of such a provision being intended by 
the legislature, operates against the construction that would sustain it. But 
if such be the legal construction of the incorporating act, there can be no 
doubt of its being fatal to this plea. 

Cebtificate. — ^This cause came on to be heard, on the transcript of the 
record of the circuit court of the United States for the district of Oeorgil^ 
and on the questions in said cause, on which the judges of the said circuit 
court were divided in opinion, and was argued by counsel: On consideration 
whereof, this court is of opinion, 1. That the averments in the declaration in 
said cause, are sufficient in law to give the said circuit court jurisdiction 
in said cause. 2. That, on the pleadings in the same, the plaintiffs are 
entitled to judgment. All which is ordered to be certified to the said oircoit 
court. 
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ADMIBALTT. 

1. A decree of acquittal, on a proceeding in 
rem^ without a certificate of probable cause 
of seizure, and not appealed from with effect, 
is conclusive, in every inquiry, before any 
other court, that there was no justifiable 
cause of seizure. The AppoUon. .*862, 867 

2. The French tonnage duty act of the 15th of 
Hay 1820, inflicts no forfeiture of the vessel 
for the non-payment of the tonnage duty ; 
the duty is collectible in the same manner as 
by the collection act of 1799 Id, 

8. The 29th section of the collection act of 
1799, does not extend to the case of a vessel 
arriving from a foreign port, and passing 
through the conterminous waters of a river, 
which forms the boundary between the 
United States and the territory of a foreign 
state, for the purpose of proceeding to such 
territory Id, 

4. The municipal laws of one nation do not 
extend, in their operation, beyond its own 
territory, except as regards its own citi- 
zens Id 

6. A seizure for the breach of the municipal 
laws of one nation, cannot be made within 
the territory of another Id 

6. It seems, that the right of visitation and 
search, for enforcing the revenue laws of a 
nation, may be exercised beyond the territo- 
rial jurisdiction, upon the high seas, and on 
vessels belonging to such nation, or bound to 
its ports Id. 

7. A municipal seizure cannot be justified or 
excused, upon the ground of probable cause, 
unless under the special provisions of some 
statute Id 

8. The |»robable profite of a Toyage, either up<m | 



the cargo or freight, do not form an item 
for the computation of damages, in cases of 
marine torts Id. 

9. Where the property is restored, after a de- 
tention, demurrage is allowed for the deten- 
tion of the ship, and interest upon the value 
of the cargo Id 

10. Where the vessel and cargo have been sold, 
the gross amount of the sales, with interest, 
is allowed ; and an addition of ten per cent, 
sometimes made, where the property has 
been sold under disadvantageous circum- 
stances Id 

11. Counsel fees may be allowed, either as 
damages or costs, both on the instance and 
prize side of the court Id 

12. A libel of information does not require all 
the technical precision of an indictment at 
oonunon law. If the allegations describe 
the offence, it is all that is necessary ; and 
if founded upon a statute, it is sufficient, if it 
pursues the words of the law. T/ie Emily 
and The CaroHns *88I 

18. An information, under the slave-trade act 
of 1794, § 1, which describes, in one count, 
the two distinct acts of preparing a vessel 
and of causing her to sail, pursuing the words 
of the law, is sufficient Id, 

14. Stating a charge in the alternative, is good, 
if each alternative constitutes an offence for 
which the thing is forfeited Id. 

10. Under the above act, it is not necessary, in 
order to incur the forfeiture, that the vessel 
should be completely fitted and ready for 
sea ; as soon as the preparations have pro- 
ceeded 80 far as clearly to manifest the in- 
tenUon, the right of seizure attaches Id. 

10. The former dedsion of this court, in the 
case of the Enily and the Caroline (7 Crancb 
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496) reconciled with its determination in the 
present case Id. 

17. The technical niceties of the common law 
are not regarded in admiralty proceedings : 
it ia sufficient, if an information set forth 
the offence so as clearly to bring it within the 
statute upon which the information is found- 
ed : it is not necessary that it should con- 
clude eofUrd formam atatuU. Tlie Mer^ 
tno •391,401 

18. The district court of the district where the 
sdzure was made, and not where the offence 
was committed, has jurisdiction of proceed- 
ings in rent, for an alleged forfeiture. ,,,Id. 

19. If the seizure be made on the high seas, or 
within the territory of a foreign power, the 
jurisdiction is conferred on the court of 
the district where the property is carried and 
proceeded against Id. 

20. A municipal seizure, within the territory of 
a foreign power, does not oust the jurisdic- 
tion of the district court into whose district 
the property may be carried for adjudica- 
tion Id, 

21. The prohibitions in the slave-trade acts of 
the 10th of May 1800, and 20th of April 
1818, extend as well to the carrying of slaves 
on freight, as to cases where the persons 
transported are the property of citizens of the 
United States ; and to the carrying them from 
one port to another of the same foreign em- 
pire, as well as from one foreign country to 
another Id 

22. Under the 4th section of the act of the 
10th of May 1800, the owner of the slaves 
transported contrary to the provisions of that 
act, cannot claim the same in a court of the 
United States, although they may be held in 
servitude according to the laws of his own 
country. But if, at the time of the capture 
by a commissioned vessel, the offending ship 
was in possession of a non-commissioned cap- 
tor, who had made a seizure for the some 
offence, the owner of the slaves may claim ; 
the section only applying to persons interest- 
ed in the enterprise or voyage in which the 
ship was employed, at the time of such cap- 
ture Id, 

28. A question of fact, under the slave-trade 
acts. Condemnation pronounced. The St, 
Jago de Cuba 409 

24. The claim of seamen, for wages, on a voy- 
age undertaken in violation of the slave- 
trade acts, out of the proceeds of the forfeit- 
ed vessel in the registry, rejected Jd. 

20. The claims of seamen, for wages, and of 
material-men, for supplies, where the parties 
were innocent of all knowledge of, or partici- 
pation in, the illegal voyage, preferred to 
the claim of forfeiture on the part of the gov- 
ernment Id, 
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26. Material-men have a Hen, which may be 
forced by a proceeding in the admiralty in 
rent, for necessaries or supplies, furnished Ip 
a port to which the vessel does not be- 
long Id. 

27. A transfer of a registered vessel of the 
United States, to a foreign subject, in a for- 
dgn port, for the purpose of evading the rev- 
enue laws of the foreign country, with an 
understanding, that it is to be afterwards re- 
conveyed to the former owner, works a for- 
feiture of the vessel, under the 16th section 
of the ship registry act of the 81st of Decem- 
ber 1792, unless the transfer be made known 
in the manner prescribed by the 7th sec- 
tion of the act. Hie Margaret *42l 

28. The statute does not require a beneficial 
or hoiid fide sale ; but a transmutation of 
ownership, " by way of trust, confidence or 
otherwise," is sufficient Id, 

29. Quarei Whether, in such a case, a recon- 
veyance would be decreed by a court of jus- 
tice in this country ? Id, 

80. The proviso in the 16th section of the ship 
registry act, being by way of exception from 
the enacting clause, need not be taken notice 
of, in a libel brought to enforce the forfeit- 
ure : it is matter of defence, to be set up by 
the party, in his claim Id, 

&1. Tbe proviso applies only to the case of a 
part-owner, and not to a sole owner of the 
ship Id, 

82. The trial, in such a case, is to be by the 
court, and not by a jury, in seizures on waters 
navigable from the sea by vessels of ten tons 
burden and upwards Id, 

88. A registered vessel, which continues to use 
its register, after a transfer, under the above 
circumstances, is liable to forfeiture under 
the 27 tb section of the act, as using a regis- 
ter without being actually entitled to the ben- 
efit thereof ./dL 

84. In a libel of information, under the 67th 
section of the collection act, of 1799, against 
goods, on account of tbeir differing in de- 
scription from the contents of the entry, it is 
not necessary that it should allege an inten- 
tion to defraud the revenue. 200 ChetU of 
Tea *430, 436 

86. A question of fact, as to the rate of duties 
payable upon certain teas, imported as bohea. 
That term is used in the duty act in its 
known commercial sense ; and the bohea tea 
of commerce is not usually a distinct and sim- 
ple substance, but is a compound, made up in 
China, of various kinds of the lowest priced 
black teas Id, 

89. But, by the duty acts, it is liable to the 
same specific duty, without regard to the dif- 
ference of quality and price Id, 

87. In jodioiAl sslesi there is qo wamu^tji ex- 
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press or implied. The Monte AUe^ 
gre *616, 644 

88. Upon a sale by the marshal, under an order 
of court, no warranty is implied. Id, 

89. Neither the marshal, nor his agent, the auc- 
tioneer, has any authority to warrant the arti- 
cle sold Id, 

40. Qwere f How far the marshal is responsible 
to the vendee, in his privato capacity, if he 
undertake to warrant, or to do what would 
imply a warranty m a private sale ? Id, 

41. Upon an admiralty proceeding, in nm^ 
where the proceeds of the sale are brought 
into court, they are not liable to make good 
a loss sustained by the purchaser, in conse- 
quence of a defect being discovered in the 
article sold Id, 

ALIEN. 

1. Under the 9th article of the treaty between 
the United States and Great Britain, of 1794, 
it is not necessary for the alien to show, that 
he was in the actual possession or seisin of 
the land, at the date of the treaty, which ap- 
plies to the title, whatever that may be, and 
^ves it the same legal validity as if the par- 
ties were citizens. The title of an alien 
mortgagee is protected by the treaty. IIugliM 
V. Edward* : •489,496 

2. But, independently of the stipulations of the 
treaty, an alien mvirtgagee has a right to 
come into a court of equity, and have the 
property, which has been pledged for the 
payment of the debt, sold for the purpose of 
raising the money ; his demand is merely a 
personal one, he debt being considered as the 
principal, and the land as an incident. ., ,Id, 

BILLS OF EXCHANGE AND PROMISSORY 

NOTES. 

1. In a declaration upon a promissory note, the 
omission of the place where it is payable is 
fatal. 8t^ree v. Dorr •SSS, 661, 662 

2. By the custom of the banks in the district 
of Columbia, payment of a promissory note 
is to be demanded on the fourth day after the 
time limited for the payment thereof, in or- 
der to charge the indorser, contrary to the 
general law-merchant, which requires a de- 
mand on the third day. * lUnrter v. Bank of 
Columbia •681 

8. Evidence of such a local custom is admissi- 
ble, in order to ascertain the understanding 
of the parties, with respect to their contracts 
made with reference to it Id, 

4. Cases in which evidence of commercial usage 
is admissible, in order to ascertain the mean- 
ing of contracts Id. 

5. The declaration against the indorser, in such 



a case, must lay the demand on the fourth, 
and not on the third day Id. 

6. Qnare? Whether a declaration, in such a 
case, not averring the local usage, would be 
good, upon demurrer ? Id. 

7. Secondary evidence of the contents of a lost 
note is admissible, wherever it appears that 
the original is destroyed, or lost by accident, 
without any fault of the party Id. 

8. In the case of a lost note, it not necessary 
that its contents should be proved by a notar- 
ial copy ; all that is required is, that it should 
be the best evidence the party has it in his 
power to produce Id, 

9. To admit secondary evidence of a lost note, 
it is not necessary that there should be a 
special count in the declaration upon a lost 
note Id. 

10. Where the maker of the note has removed 
into another state, or another jurisdiction, 
subsequent to the making of the note, a per- 
sonal demand upon him is not necessary, 
to charge the indorser, but it is sufficient, to 
present the note at the former place of resi- 
dence of the maker. McGriuler v. JBank of 
Washinffton. . . *698 

CHANCERY. 

1. A bill in equity, brought to rescind a pur- 
chase made under the decree of the court, in 
Terrett v. Taylor (9 Cranch 43), u[)on the 
ground, that the title to the property was de- 
fective, and could not be made good by the 
vestry and other persons, who were parties to 
the former suit: bill dismissed. Mason v. 
Muncaster *446 

2. Where a mortgage deed contained a defeas* 
ance that the mortgagor should pay the debt, 
according to the condition of a bond recited 
in the deed, by which it was payable on a day 
already past, at the time of the execution of 
the deed : Ildd, that this circumstance did 
not avoid the mortgage deed in equity, where 
it was to be considered as a conveyance, ab- 
solute at law, but intended as a security 
merely, and to be treated in the same manner 
as an ordlnaiy mortgage. HugJiee v. Ed- 
toarda. ^489 

8. A court of equity looks to the substantial ob- 
ject of the conveyance, and will consider an 
absolute deed as a mortgage, wherever it is 
shown to have been intended merely as a se- 
curity for the payment of a debt Id, 

4. In the case either of a legal or equitable 
mortgage, the mortgagee may pursue his legal 
remedy by ejectment, and, at the same time, 
file his bill to foreclose the equity of ledemp- 
tion ,Id, 

6. A mortgagor cannot redeem, after a lapse of 
twenty years, after forf eituro and possession 
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by the mortgagee (which period has been 
adopted in equity by analogy to the statute of 
limitations), no interest having been paid in 
the meantime, and no circumstances appear- 
ing to account for the neglect Id. 

6. Where the mortgagee brings his bill of fore- 
closure, the mortgage will, after the same 
length of time, be presumed to have been 
discharged, unless circumstances can be 
shown to repel the presumption ; as, payment 
of interest, a promise to pay, an acknowledg- 
ment by the mortgagor that the mortgage is 
still subsisting, and the like Id. 

7. A bond fide purchaser under the mortgagor, 
with actual notice of the mortgage, or con- 
structive notice, by means of a registry, can 
only protect himself, by the lapse of time, or 
other equity, under the same circumstances 
which would afford a protection to the mort- 
gagor Jd. 

8. Such a purchaser is not entitled to have the 
value of the improvements made by him de- 
ducted from the proceeds of the sale of the 
mortgaged premises Id, 

9. Practice of courts of equity on judicial sales. 
TJie Monte Allcffre *616 

10. In all cases of concurrent jurisdiction, the 
court which first has possession of the sub- 
ject, must determine it conclusively. Smith 
Y.McIver •682 

11. Although courts of equity have concurrent 
jurisdiction with courts of law, in all matters 
of fraud, yet, where the cause has already 
been tried and determined by a court of law, 
a court of equity cannot take cognisance of 
it, unless there be the addition of some equit- 
able circumstance to give jurisdiction. . . ./<i 

12. In such a case, some defect of testimony, 
or other disability, which a court of law can- 
not remove, must be shown, as a ground for 
resorting to a court of equity Id. 

13. In general, the answer of one defendant in 
equity, cannot be read in evidence against 
another ; but where one defendant succeeds 
to another, so that the right of the one de- 
volves on the other, and they become privies 
in estate, the rule does not apply. 0<6om v. 
Bank o/tlu UnUed States .*738 

14. Where the defendant is restrained by an 
injunction, from using money in his posses- 
sion, interest will not be decreed against 
him Id. 

15. An injunction will be granted, to prevent 
the franchise of a corporation from being 
destroyed, as well as to restrain a party from 
violating it, by attempting to participate in 
its exclusive privilepjes Id. 

16. In general, an injunction will not be al- 
lowed, nor a decree rendered, against an 
agent, where the principal is not made a 
party to the suit ; but if the pnncipal be not 
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himself subject to the jurisdiction of the 
court (as in the case of a sovereign state), 

the rule may be dispensed with Id. 

17. A court of equity will interpose by injunc- 
tion, to prevent the transfer of a specific 
thing, which, if transferred, will be irretriev- 
ably lost to the owner, such as negotiable 
securities and stocks Id. 

CONSTITUTIONAL LAW. 

1. The acts of the legislature of the state of 
New York, granting to Robert R. Livingston 
and Robert Fulton, the exclusive navigation 
of all the waters within the jurisdiction of 
that state, with boats moved by fire or steam, 
for a term of years, are repugnant to that 
clause of the constitution of the United 
States, which authorizes congress to regulate 
commerce, so far as the said acts prohibit 
vessels licensed, according to the laws of the 
United States, for carrying on the coast- 
ing trade, from navigating the said waters 
by means of fire or steam.' Gibbons v. 0<7- 
den *1, 186 

2' The power of regulating commerce, extends 
to the regulation of navigation Id. *I89 

8. The power to regulate commerce extends to 
every species of commercial intercourse be- 
tween the Umted States and foreign nations, 
and among the several states; it does not 
stop at the external boundary of a 
state /rf. •IQS 

4. The power to regulate commerce is general, 
and has no limitations, but such as are pre- 
scribed in the constitution itself. . ..Id. *196 

6. The power to regulate commerce, so far as 
it extends, is exclusively vested in congress, 
and no part of it can be exercised by a 
state Id, •198 

6. State inspection laws, health laws, and laws 
for regulating the internal commerce of a 
state, and those which respect turnpike 
roads, ferries, &c., are not within the power 
granted to congress Id. *203 

7. The laws of New York, granting to R. R. 
Livingston and R. Fulton, the exclusive right 
of navigating the waters of that state with 
steam-boats, are in collision witli the acts of 
congress regulating the coasting trade, which, 
being made in pursuance of the constitution, 
are supreme, and the state laws must yield to 
that supremacy, even though enacted in pur- 
suance of powers acknowledged to remain in 
the states Id. »210 

8. A license under the acts of congress, for 
regulating the coasting trade, gives a per- 
mission to carry on that trade, and is not 
merely mtended to confer the national char- 
acter 7rf. *21 2, 214 

9. The power of regulating commerce ex* 
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tends to navigation carried on by vessels 
exclusively eoiployed in transporting passen- 
gers Id. »216, 2 J6 

10. The power of regulating commerce, extends 
to vessels propelled by steam or fire, as well 
as to those navigated by the instrumentality 
of winds and sails LL *219 

11. The act of incorporation of the Bank of 
the United States, which gives the circuit 
coui'ts of the United States jurisdiction of 
suits by and against the bank, is warranted 
by the 3d article of the constitution, which 
declares, that '^ the judicial power shall ex- 
tend to all cases, in law and equity, arising 
under this constitution, the laws of the 
United States, and treaties made, or which 
shall be made, under their authority." Osbom 
v. United Slates Bank *738 

12. The circuit courts of the United States 
have jurisdiction of a bill brought by the 
Bank of the United States, for the purpose of 
protecting the bank in the exercise of its 
franchises, which are threatened to be in- 
vaded, under the unconstitutional laws of a 
state ; and, as the state itself cannot, accord- 
ing to the 11th amendment of the constitu- 
tion, be made a party defendant to the suit, 
it may be maintained against the officers and 
agents or the state, who are intrusted with 
the execution of such laws Id. 

18. A state cannot tax the Bank of the United 
States ; and any attempt, on the part of its 
agents and officers, to enforce the coIlcAion 
of such tax against the property of the bank, 
may be restrained by injunction from the 
circuit court Id. 

CONSTRUCTION OF STATUTE. 

1. The French tonnage duty act of the 15th 
of May 1820, inflicts no forfeiture of the 
vessel, for non-paymeut of the tonnage duty ; 
the duty is cullcctible iu the same manner as 
by the collection act of ] 799. The Appol- 
lon •862 

2. The 29th section of the collection act of 
1799, does not extend to the case of a vessel 
arriving from a foreign port, and passing 
through the conterminous waters of a river, 
which forms the boundary between the 
United States and the territory of a foreign 
state, for the purpose of proceeding to such 
territory Id. 

3. Under tho slave- trade act of 1794, an in- 
fonnation, which describes, in one count, the 
two distinct acts of preparing a vessel, and 
of causing her to sail, pursuing the words of 
the law, is sufficient. Tlie Emily and The 
Caroline *379 

4. Under the above act, it is not necessary, In 
order to incur thi forfeitura, that the vessel 



should be completely fitted and ready for 
sea ; as soon as the preparations have pro- 
ceeded so far, as clearly to manifest the in- 
tention, the right of seizure attaches. . . ..Id. 

5. The prohibitions in the slave-trade acts of 
the 10th of May 1800, and the 20th of April 
1818, extend as well to the carrying of 
slaves on freight, as to cases where the per- 
sons transported are the property of citizens 
of the United States ; and to the carrying of 
them from one port to another, of the same 
foreign empire, as well as from one foreign 
country to another. The Merino *391 

6. Under the 4th section of the act of the 
10th of May 1800, the owner of the slaves 
transported, contrary to the provisions of that 
act, cannot claim the same in a court of 
the United States, although they may be held 
in servitude, according to the laws of his 
own country. But if, at the time of capture 
by a commissioned vessel, the offending ship 
was in possession of a non-commissioned 
Ciiptor, who had made a seizure for the same 
offence, the owner of the slaves may claim : 
the section only applying to persons inter- 
ested in the enterprise or voyage in which the 
ship was employed, at the time of such cap- 
ture Id. 

7. Under tho ] 6th section of the ship registry 
act of the 81st of December 1792, a transfer 
of a registered vessel of the United States, to 
a foreign subject, in a foreign port, for the 
purpose of evading the revenue laws of 
the foreign country, with an understanding, 
that it is to be afterwards reconveyed to the 
former owner, works a forfeiture, unless 
the transfer is made known in the manner 
prescribed by the 7th section of the act. Tfie 
Margard '421 

8. The statute does not require a beneficial or 
hondjide sale ; but a transmutation of own- 
ership, ** by way of trust, confidence or other- 
wise," is sufficient Id, 

9. In a libel of information under the 67th 
section of the collection act of 1 799, against 
goods, on account of their differing from the 
contents of the entry, it is not necessary 
that it should allege an intention of defraud- 
ing the revenue. 200 ChesU of Tea... *430 

10. The term " bohea tea,** is used in the duty 
act in its known commercial sense; and the 
bohea of commerce is not usually a distinct 
and simple substance, but is a compound, 
made up in China, of various kinds of the 
lowest priced black teas. But, by the duty 
acts, it is liable to the same specific duty, 
without regard to the difference of quality 
and price Id. 

11. Under the 2d and 4th sections of the act 
ot the 3d of March 1797, a certified transcript 

I from the books of the treasury is evidence 
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agunst the defendant ; and no claim for any 
credit can be admitted at the trial, which 
has not been presented to, and disallowed bj 
the accounting officer of the treasury (unless 
in the cases excepted by the act), although 
no proceedings have been had against the 
debtor, under the act of the 3d of March 
1795, by notification from the treiisury 
department, requiring him to render to the 
auditor of the treasury his accounts and 
vouchers for settlement. Wdltati v. United 
StaUB »65l 

12. Qwere! Whether the act of the 8d of 
March 1790, is not virtually repealed by the 
act of the 8d of March 1797 ? 

18. The statute of 11 & 12 Wm. III., c. 6, 
which is in force in Maryland, removes the 
common-law disability of claiming title 
through an alien ancestor, but does not ap- 
ply to a living alien ancestor, so as to create 
a title by heirship, where none would exist 
by the common law, if the ancestor were a 
natural-bom subject or citizen. McCyeery 
V. SomervilU *864 

14. Thus, where A. died seised of lands in 
Maryland, leaving no heirs, except B., a 
brother, who was an alien, and/had never 
been naturalized as a citizen of the United 
States, and three nieces, the daughters of 
the said B., who were native citizens of the 
United States, it was Jidd^ that they could 
not claim title by inheritance, through B. 
their father, he being an ahen, and still liv- 
ing Id. 

See Local Law. 

CONTRACT. 

See ADicmALTT, 24-31, 37-9 : Bills of Ex- 
change AND Promissory Notes : 
Chancery : Evidence. 

DEED. 

1. Although the church- wardens of a parish are 
not capable of holding lands, and a deed to 
them and their successors in office, for ever, 
cannot operate by way of grant ; yet, where 
it contains a covenant of general warranty, 
binding the grantors and their heirs for ever, 
it may operate by way of estoppel, to con- 
firm to the church and its privies the perpet- 
ual and beneficial estate in the land. Maton 
T. Muneatter *45 

DEVISE. 

1. R. B., being seised of lands in Maryland, 
made three instruments of writing, each pur- 
porting to be his will; the first, dutc;l in 
1789, gave hia whole estate to his ueplic. . 
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J. T. M., after certain pecuniary l^acies to 
his other nephews and niecen ; in the second 
will, dated in 1800, the testator gave his 
whole real estate to J. T. M., during his life, 
and after his death, to his eldest son, A. , in 
tail, on condition of his changing his name to 
A. Barnes, with remainder to the heirs of his 
nephew, J. T. M., lawfully begotten, for ever, 
on their changing their surnames to Barnes : 
the third will, which was executed after the 
others, and probably in 1808, after some 
small bequests, proceeded thus : ** I give the 
whole of my property, after complying with 
that I have mentioned, to the male heirs of my 
nephew, J. T. M., lawfully (gotten, for ever, 
agreeably to the law of England, which was 
the law of our state before the revolution, 
that is, the oldest male heir to take all, on 
the following terms : that the name of the one 
that may have the right, at the age of twen- 
ty one, vrith his consent, be changed to A. 
Barnes, by an act of public authority of the 
state, without any name added, together with 
his taking an oath, before he has possession, 
before a magistrate of St. Mary's county, and 
have it recorded in the office of the clerk of 
the county, that he will not make any change, 
during his life, in this my will, relative to 
my real projjerty ; and on his refusing to com- 
ply with the above-mentioned terms, to the 
next male heir, ou the above-mentioned 
terms ; and so ou, to all the male heirs of my 
nephew, J. T. M., as may be, on the same 
terms ; and all of them refusing to comply, 
in a reasonable time after they have arrived 
at the age of twenty-one, say, not exceeding 
twelve months, if, in that time, it can be 
done, so that no act of intention to defeat 
my will shall be allowed of ; and on their re- 
fusing to comply with the terms above men- 
tioned, if any such person may be, then to 
the son of my late nephew, J. T. M., named 
A. T. M., on the above-mentioned terms ; and 
on his refusal, to hit brother, J. T. M. ; and 
on his refusing to comply with the above- 
mentioned terms, to the heirs male of my 
nephew, A. B. T. M., lawfully begotten, on 
the above-mentioned terms ; and ou their re- 
fusal, to the male heirs of my niece, Mrs. C, 
lawfully begotten, on their complying with 
the above-mentioned terms ; and on their re- 
fusal, to the daiighter of my nephew, J. T. 
M., named Mary, so on to any daughter he 
may have or has :'' The testator then ap- 
pointed J. T. M. his sole executor, with a 
salary of |1600 per annunij for his life, 
and added, " and my will is, that he shall 
keep the whole of ray property in his posjKJs- 
sion, during his life:" He then empowered 
hi^ (.'xccutor to manage the estate at hia dis- 
>'i, to employ agents, and to pay them 
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salaries as be shall think proper ; to re- 
pair the houses, and build others, as he 
might think necessary ; to reside at bis plan- 
tations, and to use their produce for his sup- 
port; and added, "after which, to be the 
property of the person that may have a right 
to it, as above mentioned :" Hdd^ that the 
conditions annexed to the estate, devised to 
the oldest male heir of J. T. M., were subse- 
quent and not precedent, and that, conse- 
quently, the contingency on which tho devise 
was to take effect, was not too remote, the 
estate vesting on the death of J. T. M. ; to 
be divested, on the non-performance of the 
condition. Taylor v. Mason *826 

2. Quatrt f Whether J. T. M. took an estate- 
taU? Id 

S. Quetre f Whether the last will revoked those 
which preceded it? Id, 

DUTIEa 
See Apmtbat.tt, 2, 8, 84-0. 

ETIDENCK 

1. Secondary evidence of the contents of writ- 
ten instruments is not admissible, where the 
originals are within the control or custody of 
the party. Sebree v. Dorr *668 

2. Secondary evidence of the contents of writ- 
ten instruments is admissible, wherever it 
appears that the original is destroyed, or lost 
by accident, without any fault of the party. 
Henner v. Bank of Columbia *681 

8. In the case of a lost note, it is not necessary 
that its contents should be proved by a 
notarial copy ; all that is required is, that it 
should be the best evidence the party has it 
in his power to produce Id, 

4. The English practice of requiring a special 
count in the declaration, as upon a lost note, 
in order to let in secondary evidence of its 
contents, has not been adopted in the United 
States ' Id, 

ft. If a party intend to use a written instrument 
in evidence, he must produce the original, if 
in his possession ; but if it be in the posses- 
sion oi the other party, who refuses to pro- 
duce it, after notice, or if the original be lost 
or destroyed, secondary evidence (being the 
best which the nature of the case allows) 
will be admitted Riggt v. Tayloe *488 

i. The party, in such case, may read a counter- 
part ; or, if there is no counterpart, an ex- 
amined copy ; or, if no such copy, may give 
parol evidence of the contents Id, 

7. Where a writing has been voluntarily de- 
stroyed, for fraudulent purposes, or to create 
■n excuse for its non-production, secondary 



evidence of its contents Is not admissible; 
but where tb^ destruction or loss (although 
voluntary) happens through mistake or acci- 
dent, such evidence will be admitted Id. 

8. In an action against a receiver, not describ- 
ing him in his official capacity, evidence may 
be given of moneys received in hi§ official 
capacity ; and, under a count for money had 
and received, evidence may be given of pub- 
lic stock received by him, where such stock 
is, by law, made receivable, at par, in pay- 
ment for lands sold by the Umted States. 
WaUotiY. UhUedSiaiet 'esi 



EXTINOniSHMENT. 

1. A covenant, under seal, to come to a settle- 
ment within a limited time, and to pay the 
balance which might be found due, is merely 
collateral, and cannot be pleaded as an ex- 
tinguishment of a simple-contract debt, the 
period within which the settlement was to be 
made having elapsed before the commence- 
ment of the suit, and the plea not averring 
that any such settlement had been made. 
Bails V. Peters *656 

2. The official bond given by a receiver of pub- 
lic moneys, does not extinguish the simple- 
contract debt arising from a balance of ac- 
count due from him to the United States. 
An action of asntmpsit for the balance of 
account, and an action of debt upon the 
bond, against the principal and sureties, may 
be maintained at the same time. Walton 
v. UnUedStaiee, •661 

JURISDICTION. 

1. The district court of the district where the 
seizure was made, and not where the offence 
was committed, has jurisdiction of proceed- 
ings in rem^ for an alleged forfeiture. 7%e 
Merino *891 

2. If the seizure be made on the high seas, or 
within the territory of a foreign power, the 
jurisdiction is conferred on the court of 
the district where the property is carried and 
proceeded against Id, 

8. A municipal seizure, within the territory of 
a foreign power, does not oust the jurisdic- 
tion of the district court, into whose district 
the property is brought for adjudication. ,Id. 

4. Where courts of equity have concurrent 
jurisdiction with courts of law, as in matters 
of fraud, if the cause has already been tried 
and determined by a court of law, a court of 
equity cannot take cognisance of it, unless 
there be the addition of some equitable cir- 
cumstance to give jurisdiction; the court, 
^-hicb first has possession of the subjecti 
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mnst determine it ooncluBively. Smith v. 

Mclver. ♦582 

6. In such a case, some defect of testimony, or 
other disability, which a court of law can- 
not remove, must be shown as a ground for 
resorting to a court of equity Id. 

6. An indorsee of a promissory note, who re- 
sides in a different state, may sue, in the cir- 
enit court, his immediate indorser, residing 
in the state in which the suit is brought, 
although that indorser be a resident of the 
same state with the maker of the nate. Mol- 
Ian V. Torrance. *6S'7 

7. But where the suit is brought against a re- 
mote indorser, and the plaintiff, in his decla- 
ration, traces his title through an intermedi- 
ate indorser, he must show that this interme- 
diate indorser could have sustained his ac- 
tion in the circuit court Id, 

8. A plea to the jurisdiction of the circuit 
court, must show that the parties wero citi- 
zens of the same state, at the time the action 
was brought, and not meroly at the time of 
the plea pleaded. The jurisdiction depends 
upon the state of things at the time of the 
action brought ; and after it is once vested, 
it cannot be ousted by a subsequent change 
of residence of either of the parties Id, 

9. Qmeref As to the authority of this court to 
interfere, by mandamut^ in the case of the 
removal or suspension of an attorney of 
the district and cirouit courts. JEl parte 
Burr •629 

10. Whatever may be the authority of this 
court in that respect, it will not be exercised, 
unless where the conduct of the court below 
has been grossly irregular and unjust. ,,,Id, 

11. In a regular complaint against an attorney, 
charges cannot be received and acted on, un- 
less made on oath; but he may himself 
waive the preliminary of an affidavit, and the 
court may proceed, at his instance, to inves- 
tigate the charges upon testimony, which 
must be on oath, and regularly taken. ,. ,Id, 

12. In replevin, if it be of goods distrained fur 
rent, the amount for which avowry is made, 
is the value of the matter in controversy ; but 
if the writ be issued to try the title to prop- 
erty, it is in the luture of detinue, and the 
value of the article replevied is the value of 
the matter in controversy, so as to give juris- 
diction to this court upon a writ of error. 
Peyton v. Robertson *6S'7 

18. The act incorporating the Bank of the Uni- 
ted States, gives the cirouit courts of the 
United States jurisdiction of suits by and 
against the bank, and this provision is war- 
ranted by the constitution. Osbom v. Bank 
o/t/ii UfHited Staten •TA^ 

14. The circuit courts of the United States have 
juiisdiction of a bill brought by the Bank of 
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the United States, for the purpose of protect- 
ing the bank in the exercise of its franchises, 
which are threatened to be invaded under the 
unconstitutional laws of a state; and the suit 
may be maintuned against the officers and 
agents of the state, who are intrusted with 
the execution of such laws Id, 

LEXLOCL 

1. The disposition of real property, by deed or 
will is subject to the laws of the country 
where it is situated. Kerr v. Moon .... *666 

2. Where a devisor was entitled to warrants 
for land in the Virginia military district, in 
the state of Ohio, under the laws and ordin- 
ances of Virginia, on account of his military 
services, and made a will in Kentucky, devis- 
ing the lands, which was duly proved and 
r^stered, according to the laws of the state: 
Heldf that although the title to the land was 
merely equitable, and that not to any speci- 
fic tract of land, it could not pass, unless by 
a will proved and registered according to the 
laws of Ohio Id, 

8. Even admitting it to have been personal 
property, a person claiming under a will, 
proved in one state, cannot intermeddle with, 
or sue for, the effects of a testator in anoth- 
er state, unless the will be proved in the lat- 
ter state, or it is permitted by some law of 
that state Id, 

4. Letters testamentary ^ve to an executor no 
authority to sue for the personal estate of 
his testator, out of the jurisdiction of the 
state by which they were granted Id, 

5. Under the statute of Ohio, which permits wills 
made in other states, concerning property in 
that state, to be proved and recorded in the 
court of the county where the property lies, 
it must appear, that the requisitions of the 
statute have been puraued, in order to give 
the will the same validity and effect as if 
made within the state Id, 

LIMITATION. 

1. Where a mortgagor comes to redeem, the 
court of equity has, by analogy to the statute 
of limitations, fixed upon 20 years as the pe- 
riod, after forfeiture, and possession taken by 
the mortgagee, no interest having been paid 
in the meantime, and no circumstances ap- 
pearing to account for the neglect, beyond 
which a right of redemption shall not be fa- 
vored. Ilugfiea v. Edward* ♦489 

2. Where tiie mortgagee brings his bill of fore- 
closure, the mortgage will, after the same 
length of time, bo presumed to have been dis- 
charged, unless circumstances can be shown 
to repel the presumption ; as, payment of in- 
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ter«st, a promise to pay, an acknowledg- 
ment by the mortgagor that the mortgage is 

still subsisting, and the like Id, 

8. Alxmdjids purchaser under the mortgagor, 
with actual notice of the mortgage, or con- 
structive notice, by means of a registry, can 
ODly protect himself in equity, by the lapse 
of time, under the same circumstances which 
would afford a protection to the mortga- 
gor « -W, 

See Local Law, 2, 8, 12, 18. 



LOCAL LAW. 

1. The act of Pennsylvania of 1779, " for Test- 
ing the estates of the late proprietaries of 
Pennsylvania, in this commonwealth," did 
not confiscate lands of the proprietaries 
which were within the lines of manors ; nor 
were the same confiscated by the act of 1781, 
for establishing a land-office. JRrk v. 
Smiih *241 

2. The statute of limitations of Pennsylvania 
of 1705, is inapplicable to an action of eject- 
ment, brought to enforce the unpaid pur- 
chase-money, for lands of the proprietaries 
within the manors, for which warrants had 
issued Id, 

8. Nor is the statute of limitations of 1786, a 
bar to such an action Id, 

4. The vestry of the Episcopal church of Alex- 
andria, now known by the name of Gbrist^s 
Church, is the regular vestry, in succession, 
. of the parish of Fairfax, and in connection 
with the minister, has the care and manage- 
ment of all the temporalities of the parish 
within the scope of their authority. A sale 
by them of the church lands, with the assent 
of the minister, under the former decree of 
this court, conveys a good title to the pur- 
chaser. Matton V. Muneader *445 

6. The parishioners have, individually, no right 
or title to the glebe lands ; they are the proper- 
ty of the parish, in its aggregate or corporate 
capacity, to be disposed of, for parochial pui^ 
poses, by the vestry, who are the legal agents 
and representatives of the parish Id, 

6. Under the reservation contained in the ces- 
sion act of Virginia, and under the acts of 
congress of August 10th, 1790, and June 
9th, 1794, the whole country lying between 
the Scioto and Little Miami rivers, was sub- 
jected to the military warrants, to satisfy 
which the reservation was made. Doddridge 
V. Thompaon, *469 

7. The territory lying between two rivers, is 
the whole country from their sources to their 
mouths ; and if no branch of either of them 
bos acquired the name, exclusive of another, 



the main branch, to its source, must be con* 
sidercd as the true river I<L 

8. The act of June 2dth, 1812, to ascertain the 
western boundary of the tiuct reserved for 
the military warrants, and which provision- 
ally designate Ludlow*s line as the western 
boundary, did not invalidate the title to land 
between that line and Robert's line, acquired 
under a Virginia military warrant, previous 
to the passage of that act Id, 

9. The land between Ludlow's and Robert's 
line was not withdrawn from the territory 
liable to be surveyed for military warranta, 
by any act of congress passed before the act» 
of June 26th, 1812 ZcC. 

10. The land law of Virginia, of 1779,makea a 
pre-emption warrant superior to a treasuv-y 
warrant, whenever they interfere with ea.cl& 
other, unless the holder of the pre-emptioi^ 
warrant has forfeited that superiority, by 
failing to enter his warrant with the sar. 
veyor of the county, within twelve months 
after the end of the session at which the 
land law was enacted: and on that period 
having expired, and being prolonged by suc- 
cessive acts, during which time, there was one 
interval between the expiration of the law 
and the act of revival, the original right of 
the holder of the pre-emption warrant was 
preserved, notwithstanding that interval, the 
entry of the holder of the treasury warrant 
not having been made during the same inter- 
val. Stevens v. McCargo •602 

11. A question, under the registry acts of Ten- 
nessee, whether a junior conveyance regis- 
tered, should take precedence of a prior un- 
registered deed : Held^ that the registry did 
not, under the circumstances, vest the title 
against the elder deed. Love v. iSimm<.*616 

12. By the statute of limitations of Tennessee, 
of 1797, a possession of seven years is a pro- 
tection, only when held under a grant, or 
under mesne conveyances which connect it 
with a grant Walker v. Turner *641 

18. A sherifTs deed, which is void for want of 
jurisdiction in the court under whose judg- 
ment the sale took place, is not such a con- 
yeyance as that a possession under it will be 
protected by the statute of limitations. ,,,Id, 

14. Secondary evidence of the contents of 
written instruments is not admissible, when 
the originals are within the control or cus- 
tody of the party : and this rule of evidence 
is not dispensed with, by the local statutes of 
Kentucky, which provide, that no person 
shall be permitted to deny his signature, as 
maker or assignor of a note, in a suit against 
him, unless he will make an affidavit denying 
the execution or assignment. These statutes 
d4 not dispense with proof of the existence 
I of the instroment, or of the right of the 
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party to hold it by assignment. Sebree v. 

Dorr * •668 

16. Under the following entry, *' II. R. enters 
2000 acres in Kentucky, by virtue of a war- 
rant for military services performed by him 
in the last war, in the fork of the first fork 
of Licking, running up each fork for quan- 
tity ; " it appeared in evidence, that at the 
first fork of Licking, the one fork was known 
and generally distinguished by the name of 
the south fork, and the other by the name 
of the main Licking, or the Blue Lick fork, 
and that some miles above this place the 
south fork again forked: Held, that the 
entry could not be satisfied with lands lying 
in the first fork. MtredUh v. Picket. .*5'i3 

16. In such a case, the entry could not be ex- 
plained, and the survey supported, by oral 
testimony. The notoriety and names of 
places may be shown by such testimony, but 
the words of an entry are to be construed 
by the court as any other written instru- 
ment Id^ 

17. The acts of assembly of North Carolina, 
passed between the years 1783 and 1789, 
invalidate all entries, surveys and grants of 
land within the Indian territory, which now 
forms a part of the territory of the state of 
Tennessee; but they do not avoid entnes 
commencing without the Indian boundary, 
and running into it, so far as respects that 
portion of the land situate without their ter- 
ritory. Danforih v. Wear •673 

18. The act of North Carolina, of 1784, author- 
izing the removing of warrants which had 
been located upon lands previously taken up, 
so as to place them upon vacant lands, did 
not repeal, by implication, the previously- 
existing laws, which prohibited surveys of 
land within the Indian boundary. The lands 
to which such removals are made, must be 
lands previously subjected to entry and sur- 
vey Id. 

See Ck>iiBntncTioM of Statutb, 18, 14: 
Lix LOGL 



PATMENT. 

1. In general, the debtor has a right to make 
the appropriation of payments ; if he omits 
it, the creditor may make it: but neither 
party has a right to make an appropriation, 
after the controversy has arisen. United 
States v. KirkyatHck ^720 

t. In cases of long and running accounts, 
where balances are adjusted, merely for the 
purpose of making rests, the law will apply 
payments to extinguish the debt?, according 
to the pnority of time Id. 
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PLEADma. 

1. In a declaration upon a promissory note, the 
omission of the place where it is payable, is 
fatal Sdtree v. Dorr *658 

2. Where, by the local law and usage, payment 
of a promissory note is demandable on the 
fourth day of grace, in order to charge the in- 
dorser, the declaration against the indorsei 
must lay the demand on the fourth, and not 
on the third day. Henner v. £ank of Coi- 
umhia •681 

3. Quaere f Whether a declaration, in such a 
case, not averring the local usage, would be 
good, upon demurrer ? IcL 

4. To admit secondary evidence of a lost note, 
it is not necessary that there should be a 
count in the declaration as upon a lost 
note Id, 

PRACTICE. 

1. A certiorari^ upon a suggestion of diminn 
tion in the record, may be nuide by the clerk, 
aud need not be made by the judge of the 
court below. Stewart v. Inffle *626 

2. Under the jurdidary act of 1789, § 22, the 
security to be taken from the plaintiff in er- 
ror, by the judge signing a citation on a writ 
of error, must be sufficient to secure the 
whole amount of the judgement, and is not to 
be confined to such damages as the appellate 
court may adjudge for the delay. CaileU v. 
Brodie ♦668 

3. In ejectment, an amendment, so as to en- 
large the term laid in the declaration, will be 
permitted, in the discretion of the court. 
Walden v. Crai^ •676 

4. But a writ of error will not lie, in a caM 
where the court below has denied a motion 
for this purpose leL 

6. The discharge of the jury from giving a ver- 
dict in a capital case, without the consent of 
the prisoner, the jury being unable to agree, 
is not a bar to a subseiiuent trial for the 
same offence. United JStatee v. Ferez] .♦679 

6. The court is invested with the discretionary 
authority of discharging the jury from giving 
any verdict, in cases of this nature, whenever, 
in their opinion, there is a manifest necessity 
for such an act, or the ends of public justice 
would otherwise be defeated IcL 

7. Under the 10th section of the patent act of 
the 2l8tof February, 1793, upon granting a 
rule, by the judge of the district oouit, upon 
the patentee, to show cause why process 
should not issue to repeal the patent, the 
patent is not repealed, de factOj by making 
the rule absolute ; but the process to be 
awarded is m the nature of a seire facian at 
common law, to the patentee, to show cause 
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whj the |>ateiit should not be repealed, with 
costs of suit ; and upon the return of such 
process, duly served, the judge is to proceed 
to try the cause, upon the pleadings filed by 
the parties, and the issue joined thereon. If 
the issue be one of fact, the trial thereof is to 
be by a jury ; if an issue of law, by the court, 
as in other cases. Ez parte Wood and 
Brundage *608 

8. In such a case, a record is to be made of the 
proceedings, antecedent to the rule to show 
cause why process should not issue to repeal 
the patent, and upon which the rule is found- 
ed Id. 

9. It is not necessary, that a bill of exceptions 
should be formally drawn and signed, before 
the trial is at an end ; the exception may be 
taken at the trial, and noted by the court, 
and may, afterwards, during the term, be re- 
duced to form, and signed by the judge. But, 
in such cases, it is signed nwic pro iuncy and 
purports, on its face, to be the same as if 
actually reduced to form, and signed dur- 
ing the trial ; it would be a fatal error, if it 
were to appear otherwise. Walton v. United 
States •661 

10. Where the writ of error is dismissed for 
want of jurisdiction, no costs are allowed. 
Melver v. WatOea •660 

11. It is unnecessary for an attorney or solici- 
tor, who prosecutes a suit for the Banlc of 
the United States, or other corporation, to 
produce a warrant of attorney under the cor- 
porate seal. Osbom v. Bank of the United 
States ♦'738 

12. Whatever authority may be necessary for 
an attorney or solicitor to appear for a nat- 
ural or artificial person, it is not a ground of 
reversal for error, in an appellate court, that 
such authority does not appear on the face of 
the record. It is a formal defect, which is 
cured by the statute of jeofails, and the 32d 
section of the judiciary act of 1789 Id, 

See Admiraltt: Chamcxrt, 18-16 : Eri- 
DiNCi : Fuze, 2. 

PRIZE. 

1. Case of capture by an armed vessel, fitted out 
in the ports of the United States, in breach 
of the neutrality acts. Claim by an alleged 
bondjide purchaser in a foreign port rejected, 
and restitution decreed to the original own- 
ers. The Fanny •668 

2. A bond fide purcliaser, without notice, in 
such case, is entitled to be reimbursed the 
freight which he mfty have paid upon the 
captured ^oods; ^4 the innocent neutral 



carrier of such goods, the same having beea 
transshipped in a foreign port, b entitled 
to freight out of the goods /d 

See Admibaltt, 87-40k 

SURETY. 

1. The contract of a surety is to be construed 
strictly, and is not to be extended beyond 
the fair scope of its terms. JHUler v. Steuh' 
art *68a 

2. Where a bond was given, conditi9ned fov 
the faithful performance of the duties of ik\^ 
office of deputy-collector of direct taxes, f oir 
eight certain townships, and the instrumttsxi^ 
of the appointment, referred to in the bom.d , 
was afterwards altered, so as to extend ^o 
another township, without the consent of tV^^ 
sureties: Held, that the surety was (Ua« 
charged from his responsibility for mon&y^ 
subsequently collected by his principal . . Jtii 

8. A bond, given on the 4 th of December 18 TS^ 
for the faithful discharge of the duties of his 
office, by a collector of direct taxes and inter- 
nal duties, appointed (under the act of the 
22d of July 1818) by the president, on the 
11th of November 1818, to hold his office un- 
til the end of the next session of the senate, 
and no longer, and subsequently appointed by 
the president, with the advice and consent of 
the senate, on the 24th of January 1814, is 
to be restricted (as to the liability of the 
sureties) to the duties and obligations created 
by the collection acts passed antecedent to 
the date of the bond. United States v. Kirk- 
Patrick ^720 

4. The second commission, issued under the 
appointment, with the advice and consent of 
the senate, operates a revocation of the first 
commission, issued under the appointment 
by the president, which was to continue un- 
til the end of the next session of the senate, 
and no longer ; and the liability of the sure- 
ties in the bond did not extend beyond the 
duration of the first commission Id 

6. In general, laches is not imputable to the 
government; and where the laws require 
quarterly or other periodical accounts and 
settlements, a mere omission to bring a suit, 
upon the neglect of the officer or agent to 
account, will not discharge his sureties . . Id, 

6. The case of the People v. Jansen (9 Johns. 
882) distinguished ; and so far as it confliots 
with the present case, overruled JUL 

TREATY. 

1 SeeALBV. 
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